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Terms of Reference and Executive Summary 

I am a professor of WTO Law at Columbia Law School, New York and at the University of 

Neuchâtel.  I am associate editor of the Journal of World Trade, on the editorial board of The 

World Trade Review, and several Columbia Law journals.  I recently served as chief co-

rapporteur at the American Law Institute (ALI) for the project "Principles of International 

Trade Law: The WTO" (2013).   

 

I am the author and editor of several books on international trade law.  My most recent 

publication is The Regulation of International Trade, MIT Press, 2016, which won the 2017 

Certificate of Merit in a Specialized Area of International Law from the Executive Council of 

the American Society of International Law (ASIL).  I have also written around 80 articles 

referenced in peer-reviewed journals, and 80 chapters in books.  A full CV is attached. 

 

I was asked to opine on the consistency of a measure that would ban the importation and sale 

of novel tobacco products such as heated tobacco products as well as other new types of 

“electronic nicotine delivery systems” including e-cigarettes (“ENDS”).  E-cigarettes are 

handheld devices that heat a liquid containing nicotine and flavours that are heated to form a 

vapour, which is inhaled to simulate the experience that smokers have but do not involve 

tobacco and often do not even look like a traditional cigarette.  Heated tobacco products only 

heat tobacco and generate a nicotine-containing vapour.  These products produce an aerosol 

that provides nicotine as well as a sensation similar to that of smoking traditional cigarettes 

(TC), but do not involve the burning of tobacco, and are thus non-combustible products.   

 

Both novel products come under the generic term of “Alternative Nicotine Delivery Systems” 

(ANDS), a term that has been used by health experts for grouping these non-combustible 

products.1  Recently, independent health experts have found that ANDS play an important 

role in a harm reduction strategy, precisely because they function as a less harmful alternative 

to smoking TCs.2  Health experts, consequently, have called for a positive, less restrictive 

                                                 
1 See, “Letter from seventy-two specialists in nicotine science, policy and practice - Innovation in tobacco 

control: developing the FCTC to embrace tobacco harm reduction”, 1 October 2018, p. 2, Available at 

https://clivebates.com/documents/WHOCOP8LetterOctober2018.pdf.  
2 There are various studies, which support the view that ANDS, while addressed primarily to smokers and 

aiming to act as substitute for TCs, are less of a health concern than TCs, see, for example, 

https://www.annualreviews.org/doi/10.1146/annurev-publhealth-040617-013849. This observation is important 

for various parts of the legal analysis included in this Note. How can, to provide but an illustration, a measure be 

judged necessary to protect human health, if it addresses the lower risk for human health (that represented from 

https://clivebates.com/documents/WHOCOP8LetterOctober2018.pdf
https://www.annualreviews.org/doi/10.1146/annurev-publhealth-040617-013849
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regulatory approach to ANDS.  Indeed, it goes beyond the scope of this legal opinion, but it 

appears that the international legal regime on the right to health would indeed require a less 

rather than a more restrictive regime for these products.  Depriving smokers of this less 

harmful alternative would go against the internationally protected right to health of those that 

smoke.3  In sum, there is no doubt, as these letters as well as a recent scientific study also 

demonstrate,4 that ANDS may provide an alternative to traditional cigarettes, since the risk to 

human health is likely to be reduced. 

 

An import and sales ban is under consideration against ANDS in, for example, Singapore and 

Hong Kong (China).  

 

For the purposes of this Note, I use the English translation of the Singaporean law as an 

accurate description of the measure, the consistency of which with the relevant WTO law I 

will analyse as an example.  

 

The question is whether the ban on ANDS is consistent with the relevant WTO law.  As the 

measure stands, it would be characterized as import embargo, since the letter of the law 

leaves us in no doubt that imports of ANDS will not be allowed in Singapore.  

 

One cannot exclude, nevertheless, that a panel characterizes the measure as a domestic sales 

ban of ANDS.  In this case, the domestic sales ban, would simply be enforced at the border 

(and would cover imported ANDS).   

 

The legal test for consistency of an import ban, and a domestic sales ban, under the GATT, is 

not identical.  We will be examining the consistency of the measure with WTO law under 

either scenario. 

 

In addition, if the measure does not take the form of a simple ban, but, rather, the form of a 

technical regulation that lays down product characteristics of tobacco products and related 

                                                 
consumption of ANDS), while leaving un-addressed the higher risk emanating in the consumption of the 

substitute product, namely, TCs?  
3 See, “Letter from seventy-two specialists in nicotine science, policy and practice - Innovation in tobacco 

control: developing the FCTC to embrace tobacco harm reduction”, 1 October 2018, Available at 

https://clivebates.com/documents/WHOCOP8LetterOctober2018.pdf.   
4 https://journals.sagepub.com/doi/pdf/10.1177/2397847318773701.  

https://clivebates.com/documents/WHOCOP8LetterOctober2018.pdf
https://journals.sagepub.com/doi/pdf/10.1177/2397847318773701
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products, such as arguably ANDS, the consistency of the measure could also be examined 

under the disciplines of the Agreement on Technical Barriers to Trade (TBT Agreement).  

Very similar considerations relating to discrimination and the requirement that the measure 

be “necessary” to fulfil the legitimate health objective as discussed in this note would apply 

under, in particular Articles 2.1 and 2.2 of the TBT Agreement respectively.  In particular, 

Article 2.2 requires that a technical regulation not be more trade restrictive than necessary.  

Given the potential contribution to harm reduction offered by ANDS as highlighted by 

independent health experts, a measure that effectively bans ANDS or that imposes the same 

restrictions that are justified on TCs would have a very trade restrictive effect on these novel 

products in an emerging market.  Therefore, even applying the same restrictions on ANDS as 

are applied to TCs necessarily appears to be violating this important provision given its 

highly trade restrictive character of a measure that would go against the health objective of 

harm reduction.  Given that we are considering a straightforward ban on ANDS, we will not 

further address the TBT Agreement in this Note.  

 

In summary form, our conclusion is that an import ban on ANDS violates Article XI of 

GATT, since it constitutes a prohibition on importation, and thus a prohibited zero import 

quota.  In addition, assuming the measure is characterized as domestic sales ban, our 

conclusion remains that a sales ban on ANDS, while no ban has been imposed on TCs, 

violates Article III of GATT.  Our conclusion is based on the fact that ANDS and TCs are 

like products and a ban on imported ANDS, while allowing the sale of domestic TCs, 

amounts to Less Favourable Treatment for imported like products.  As we explain in this 

Note, there is no need to inquire into the regulatory intent of the discriminatory ban on ANDS 

since any modification of the conditions of competition to the detriment of imported like 

products is prohibited.  

 

Finally, we consider that the regulating Member will fail in trying to justify its measures 

under the general exceptions of Article XX of GATT, irrespective of whether the established 

violation concerns Article III or XI of GATT.  There are good reasons to believe that the 

regulating Member will not meet the necessity-requirement, as it has to do in order to mount 

a successful defence of its otherwise GATT-inconsistent measure.  The lack of contribution 

of the ban to the protection of health and the availability of less restrictive alternatives to a 

ban such as information campaigns and labelling render the ban unnecessary, it seems.  In 

any case, even if the regulating Member were to be successful in demonstrating the 
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“necessity” of the ban on ANDS, its measure will fail the requirements of the chapeau of 

Article XX of GATT.  This is so because, the ban is a disguised restriction on trade and 

applied in a manner that constitutes unjustifiable discrimination: in the name of protecting 

human health (and/or public morals), the regulator will be banning the sale of certain goods 

while not banning the sale of like goods that are at least as harmful to health and probably 

much more harmful to health.  Thus, it will find it impossible to explain why its decision to 

ban some and not other (more harmful) products, is rationally connected with the health 

objective of the measure.  In sum, the measure is in violation of the GATT/WTO 

commitments of the regulating Member.  The precautionary principle is of no relevance to 

the applicable GATT/WTO obligations and cannot, therefore, be invoked to save the 

measure. 

 

To the extent that there exists a more general regime under public international law in favour 

of a right to health, it seems clear that this measure is inconsistent with such a right as it 

deprives smokers of products that are likely to be less harmful to health and that fulfil a 

similar end use.  This was highlighted in a letter of seventy-two independent health experts, 

as discussed below.  

 

1. Import Ban on ANDS 

Since we deal with an import ban, the relevant provision is Article XI of GATT.  

Consequently, the legal question before us is, whether an import ban on ANDS is consistent 

with this provision. 

 

Article XI.1 of GATT reads: 

 

No prohibitions or restrictions other than duties, taxes or other charges, whether made 

effective through quotas, import or export licences or other measures, shall be instituted or 

maintained by any contracting party on the importation of any product of the territory of any 

other contracting party or on the exportation or sale for export of any product destined for the 

territory of any other contracting party.  

 

Since the early GATT case France-Import Restrictions, it is clear that measures expressed in 

numbers (e.g., 1,000 tons of widgets; or, 1,000 litres of widgets) are considered quotas, that 

is, one of the three forms that a quantitative restriction can revert into.  
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In India – Quantitative Restrictions, the panel (§5.129), when interpreting the term 

“restriction” appearing in the body of Article XI of GATT, clarified that this term covers both 

import- as well as export restrictions.  We quote the relevant passage: 

 

[T]he text of Article XI:1 is very broad in scope, providing for a general ban on import or 

export restrictions or prohibitions 'other than duties, taxes or other charges'. As was noted by 

the panel in Japan –Trade in Semi-conductors, the wording of ArticleXI:1 is comprehensive: 

it applies 'to all measures instituted or maintained by a [Member] prohibiting or restricting the 

importation, exportation, or sale for export of products other than measures that take the form 

of duties, taxes or other charges.' The scope of the term 'restriction' is also broad, as seen in its 

ordinary meaning, which is 'a limitation on action, a limiting condition or regulation'. 

 

A ban on imports of ANDS is obviously a covered “prohibition” on importation, as it 

imposes a zero quota.   

 

There is no need to demonstrate that the measure has had certain trade effects, even if it 

would be quite obvious that a measure that bans all imports has an effect on trade.  

 

Nor does the regulatory intent matter.  In other words, it is irrelevant that a Member such as 

Singapore did not seek to protect a domestic industry.  

 

Standing case law already from the GATT-era (Japan – Trade in Semi-conductors; US – 

Superfund) has confirmed the above, and has consistently held that there is no room for 

reviewing the regulatory intent within the four corners of complaints under Article XI of 

GATT.  

 

This analysis leads to the conclusion that an import ban of ANDS is not consistent with WTO 

Members’ obligations under Article XI of GATT. 

 

Conclusion under GATT Article XI 

 

A ban on imports of ANDS is a violation of Article XI of GATT. 
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2. Sales Ban on ANDS  

 

The challenged measure could be re-phrased, as we have suggested in the introduction to this 

Note, and presented as a sales (as opposed to an import-) ban.  The Interpretative Note ad 

Article III of GATT reads: 

 

Any internal tax or other internal charge, or any law, regulation or requirement of the kind 

referred to in paragraph 1 which applies to an imported product and to the like domestic 

product and is collected or enforced in the case of the imported product at the time or point of 

importation, is nevertheless to be regarded as an internal tax or other internal charge, or a law, 

regulation or requirement of the kind referred to in paragraph 1, and is accordingly subject to 

the provisions of Article III. 

 

If the measure, thus, were re-designed to read that “sales of ANDS are prohibited within the 

sovereignty of …”, it could be enforced at the border with respect to imported ANDS, just 

like an import embargo.  It will, in other words, operate as an import ban, even though the 

legal nature of the measure suggests that it qualifies as a behind the border non-tariff barrier.  

 

Contrary to the scenario discussed under Section 1, the measure, as re-phrased here, applies 

to both imported, as well as domestic goods. 

 

In this scenario, the relevant legal question is whether there is treatment less favourable for 

imported goods when compared to treatment afforded to domestic “like” goods.   

 

A sales ban is a domestic (behind the border) measure, and as such, it must observe the 

discipline embedded in Article III.4 of GATT.  A sales ban as envisaged here is covered by 

the disciplines of Article III.4 since it is undoubtedly a law, regulation or requirement 

affecting commerce (i.e. the products’ internal sale, offering for sale, purchase, 

transportation, distribution or use).   

 

The sequence established (in the sense of order of analysis), is to first examine what is the 

class of goods that are considered “like”, and then, examine if imported goods have been 

afforded “less favourable treatment” (LFT). 
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2.1 Are ANDS and Traditional Cigarettes Like/Directly Competitive or Substitutable 

(DSC) Goods? 

 

For the purposes of our discussion, we assume that the claim is that the sales ban concerns 

ANDS (domestic and imported), and does not concern domestic and imported traditional 

cigarettes (TCs).  So, while TCs irrespective of origin can be sold in a given market, ANDS 

cannot. 

  

The question we address here is whether an imported ANDS, and a domestic TC are like 

products.  In this vein, we can draw strong parallels with EC – Asbestos, the leading case 

under Article III.4 of GATT, which dealt with a dyad of goods of this sort.  

 

The term “like products” appears in both Article III.2 as well as III.4 of GATT.  The former 

provision distinguishes between “like” and “directly competitive products”.  Both terms refer 

to the competitive relationship between domestic and imported goods, the first to an intense, 

and the second to a looser competitive relationship.  In Japan – Alcoholic Beverages II, the 

Appellate Body held that two goods are like, if they are in a strong competitive relationship.  

The latter could be evidenced, for example, when two goods share the same elaborate 

classification.  In this case, the Appellate Body held that, sharing the same six-digit 

classification, was enough of an indication supporting a finding of likeness (pp. 23-24).  In a 

subsequent case, in Philippines – Distilled Spirits, the Appellate Body underscored that it was 

not necessary to share the same six-digit classification for two goods to be like.  What 

mattered was that they were in a strong competitive relationship (§§182, and 226 et seq.).  

 

In our case, TCs and ANDS do not share the same six-digit classification.  The former come 

under HS 2402, whereas ANDS can come under various headings.  In fact, there is still quite 

a bit of debate on where these new products should be classified.  This debate is still ongoing 

before the World Customs Organization (WCO).  

 

As per the ruling on Philippines – Distilled Spirits though, the fact that ANDS and TCs do 

not share the same six-digit classification, is not determinative of whether the goods are 
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“like” one another.5  More important than classification, the adjudicator will have to look into 

other criteria before concluding whether this is or is not the case, such as, among others, 

physical characteristics, end uses, and consumer preferences.  

 

We submit that in this case, the answer is clear.  In EC – Asbestos, the Appellate Body held 

that the term “like” in Article III.4 of GATT should be understood as encompassing not only 

“like” as per Article III.2 of GATT, but also directly competitive or substitutable (“DCS”) 

goods as per the same provision (§§98-100).  Consequently, even goods in looser competitive 

relationship can still be considered “like” as per Article III.4 of GATT.  

 

Competitive relationship is of course, a matter of appreciation by consumers.  Case law has 

consistently underscored that, in the context of claims discussed under Article III of GATT, it 

is consumers that will decide whether two goods are competing with each other.  Products’ 

physical characteristics, end uses, and, of course preferences of consumers are key factors, as 

per standing case law, in deciding on the competitive relationship across two goods.  ANDS, 

on the one hand, and TCs, on the other, share the same end use of delivering nicotine.  

“Satisfying an addiction to nicotine” and “creating a pleasurable experience associated with 

the taste of the cigarette and the aroma of the smoke” are end-uses of TCs that were 

recognized by the Appellate Body in US – Clove Cigarettes.  Similarly, satisfying nicotine 

cravings and creating a pleasurable experience with the taste and aroma of the vapour are 

end-uses that apply to ANDS.6  There is ample empirical evidence to this effect.  The 

Appellate Body has ruled that the evidence on end-uses (and of consumer preferences) of the 

products is especially relevant in cases where the evidence relating to properties, nature and 

quality of the products indicates that the products at issue are physically different.7   

 

What about price?  Consumers, after all, are typically characterised by scarcity of monetary 

resources, and purchases by definition comport an opportunity cost.  In Korea – Alcoholic 

Beverages, the Appellate Body relegated them to second order concern (§§114 et seq.).  So, 

                                                 
5 Nor is it so that because of a “like” product conclusion, the tariff classification of these products needs to be 

the same.  Tariff classification is not what is driving the likeness determination and vice versa.  The fact that 

products are “like” product does not in any way require that they be treated the same for tariff classification 

purposes.  The latter is simply a matter of customs law and principles which focus on the physical 

characteristics of the product rather than their competitive relationship. 
6 Appellate Body Report, US – Clove Cigarettes, para. 132.   
7 Appellate Body Report, EC – Asbestos, para. 118. 
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while important, it is not the decisive concern in the eyes of the Appellate Body.  At any rate, 

the fact that consumers use these products to serve a similar end-use and the fact that they are 

normally sold through similar distribution channels at similar retail places suggests that the 

two goods we discuss here (ANDS, TCs) are like goods.  

 

And what about health concerns?  How do they influence choice by consumers?  In EC – 

Asbestos, the Appellate Body held that a reasonable consumer would always prefer a health-

promoting over a health-impairing good (that could share the same intended function), and 

hence the two goods should be regarded unlike.  In that case, the Appellate Body was dealing 

with construction material some made of asbestos (health-impairing), and some of fibres 

(health-promoting). 

 

Would this reasoning apply here to support a conclusion that ANDS and TCs are not “like” 

products?  The short answer is no.  In EC – Asbestos, the Appellate Body was dealing with a 

different situation: consumers knew that some construction material is carcinogenic and some 

is not.  This is not the case here.  Both TCs and ANDS represent a risk to human health, even 

if the risk is of a different nature and degree. 

 

Therefore, and since both products serve the same purpose, reasonable consumers will treat 

TCs and ANDS as like goods.  Since imported ANDS and domestic TCs are like goods, the 

question we need to now address is whether the ban on ANDS constitutes LFT.  We turn to 

this issue in what now follows.8 

                                                 
8 Although like products require similar treatment in terms of taxation and laws and regulations affecting the 

sale of the product, it would not be correct to conclude that different excise tax treatment or a different 

regulatory regime could not be necessary, adequate and proportionate. In fact, in the situation under 

examination, it would seem permissible and rational to apply a different, more favourable tax and regulatory 

regime to potentially less harmful, “like products”, such as ANDS, since such a different treatment would be 

justified as necessary for the protection of health and any distinctions would be related to this objective of health 

protection given the role played by ANDS in a harm reduction strategy. In fact, precisely because of that, most 

countries have been imposing significantly less burdensome taxes for these different, but competitively “like 

products” and have not imposed the same strict regulations on ANDS as have been applied to TCs, since this 

would mean the failure of the new categories. By way of example, most recently, the US FDA in its decision to 

allow the sales of Heated Tobacco Products in the United States as “appropriate” to protect public health and 

allowed for forms of advertising via social media different from what is the case for TCs. See, 

https://www.fda.gov/tobacco-products/premarket-tobacco-product-applications/premarket-tobacco-product-

marketing-orders A more lenient regulatory treatment has also been proposed in Canada. See 

https://www.newswire.ca/news-releases/new-tobacco-and-vaping-products-legislation-receives-royal-assent-

683483681.html Canada’s Bill S-5 allows for more flavours for vapour than for cigarettes (which is none 

including no menthol) as well as some advertising freedoms that are not afforded to combustibles such as 

sponsorships and celebrity endorsements.  This different, more favourable approach can be justified in light of 

the text of Article XX of the GATT that nothing prevents the adoption of measures necessary to protect health. 

https://www.fda.gov/tobacco-products/premarket-tobacco-product-applications/premarket-tobacco-product-marketing-orders
https://www.fda.gov/tobacco-products/premarket-tobacco-product-applications/premarket-tobacco-product-marketing-orders
https://www.newswire.ca/news-releases/new-tobacco-and-vaping-products-legislation-receives-royal-assent-683483681.html
https://www.newswire.ca/news-releases/new-tobacco-and-vaping-products-legislation-receives-royal-assent-683483681.html
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2.2 Does the Sales Ban Afford Less Favourable Treatment to Imported ANDS? 

 

Case law has established that the LFT-requirement embedded in Article III.4 of GATT 

incorporates the categoric imperative of Article III.1 of GATT to avoid applying domestic 

measures so as to afford protection to domestic production, without requiring a demonstration 

of such protectionist intent or effect.  In EC – Bananas III, the Appellate Body held to this 

effect that (§ 216): 

 

Article III:4 does not specifically refer to Article III:1. Therefore, a determination of whether 

there has been a violation of Article III:4 does not require a separate consideration of whether 

a measure afford[s] protection to domestic production.  

 

In EC – Seal Products, the Appellate Body was evaluating the consistency of a measure 

conditioning access of seal products upon the satisfaction of certain process-related 

requirements.  In §§5.109-110 of its report, the Appellate Body dismissed the relevance of 

regulatory intent, when discussing whether the challenged measure was affording LFT to 

imported (like) goods in the following manner: 

 

The proposition that distinctions may be drawn between imported and like domestic products 

without necessarily according less favourable treatment to the imported products implies only 

that the “treatment no less favourable” standard, under Article III:4, means something more 

than drawing regulatory distinctions between imported and like domestic products. There is, 

however, a point at which the differential treatment of imported and like domestic products 

amounts to “treatment no less favourable” within the meaning of Article III:4. The Appellate 

Body has demarcated where that point lies, in the following terms: 

[T]he mere fact that a Member draws regulatory distinctions between imported and like 

domestic products is, in itself, not determinative of whether imported products are treated less 

favorably within the meaning of Article III:4. Rather, what is relevant is whether such 

regulatory differences distort the conditions of competition to the detriment of imported 

products. If so, then the differential treatment will amount to treatment that is “less 

favourable” within the meaning of Article III:4. In the light of the above, we do not agree 

with the European Union’s reading of the Appellate Body’s statement in EC–Asbestos. 

Specifically, we do not consider that the Appellate Body’s statement that a Member may 

draw distinctions between imported and like domestic products without necessarily violating 
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Article III:4 stands for the proposition that the detrimental impact of a measure on 

competitive opportunities for like imported products is not dispositive for the purposes of 

establishing a violation of Article III:4. 

 

It follows that detrimental impact suffices in and of itself to meet the LFT-requirement.  The 

relevant detrimental impact is the impact on “competitive opportunities”.  The impact is thus 

to be determined in the sense of the potential (as opposed to occurrence) for adverse trade 

effects.  This suffices in and of itself to meet the LFT-requirement.  In this respect, we recall 

also that Article III of GATT aims to protect competitive conditions, and not quantified or 

quantifiable trade targets.  It, therefore, protects latent or potential competition as well as 

actual competition. Consequently, a ban on sales of imported ANDS (a like product to 

domestic TCs) and the consequential absence of sales ban for domestic TCs qualifies as LFT. 

 

Furthermore, the GATT panel report on US – Superfund has dismissed the relevance of trade 

effects when it comes to demonstrating a violation of Article III.4 of GATT.  In Korea – 

Various Measures on Beef, the Appellate Body confirmed this finding (§267).  The 

consequence is quite straightforward.  The complainant has to show differential treatment, 

without having to show how it has actually affected imported goods.  In this vein, the absence 

of domestic production is irrelevant as well.  A domestic ban violates Article III.4 even if 

there is no domestic production of either ANDS or TCs.  What matters is that consumers 

view TCs and ANDS in a given market as like products and LFT is accorded to ANDS.  And, 

of course, similar measures would violate Article I.1 as well, since this provision explicitly 

extends the coverage of the MFN clause to matters coming under the aegis of Article III of 

GATT. 

 

Conclusion under GATT Article III 

 

When the ban on ANDS is viewed as a domestic sales ban that is covered by the disciplines 

of Article III.4 of GATT, the conclusion is once again that it violates the relevant 

GATT/WTO commitment of the regulating Members since it imposes less favourable 

treatment on imported ANDS that are like domestic TCs.  Neither the regulatory intent nor 

the lack of domestic production of TCs is relevant in this respect.   

 

2.3 Preliminary Conclusion 
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Our analysis so far supports the conclusion that, no matter whether expressed as an import 

ban, or as a sales ban, a prohibition of ANDS to access a market, while allowing for the sale 

of TCs is inconsistent with the GATT. 

 

In the first case, the measure will be in violation of Article XI of GATT, and in the second 

case, the measure will violate Article III of GATT. 

 

The regulator, assuming no recourse to a request for waiver is made, can only defend its 

policies by invoking Article XX of GATT.  We turn to this discussion in what now follows.  

 

3. Responding to Invocation of Article XX of GATT 

 

The party invoking Article XX of GATT (the WTO member imposing the import/sales ban) 

carries the associated burden of proof.  In US – Gasoline, the Appellate Body explained that 

the party invoking this provision, will have to satisfy a two-tiered test (p. 22):  

 

first, provisional justification by reason of characterization of the measure under XX(g); 

second, further appraisal of the same measure under the introductory clauses of Article XX.9 

 

Thus, as explained further below, the party adopting the measure would have the burden of 

proof of the following: 

 

 That the measure falls within one of the subparagraphs of Article XX (e.g. public 

health or public morals); 

 That the measure is “necessary” to achieve that aim; 

 That the measure does not constitute arbitrary or unjustifiable discrimination between 

countries where the same conditions prevail; and  

 That the measure is not a disguised restriction on international trade. 

 

The party complaining about the import and sales ban will have, of course, the opportunity to 

rebut the arguments and evidence presented by the regulating party.  Since the ball is on the 

                                                 
9 In US-Shrimp (§§119-120) provided the rationale for this approach, which is now well embedded in case law. 
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other side, we will have to first explore the possible legal justifications that the original 

defendant might raise.  As we will show in what now follows, the legal test for consistency 

stays the same, irrespective of the potential justification raised.10  

 

3.1 Potential Justifications 

 

A successful defense of measures under Article XX of GATT requires that the party invoking 

this provision meets cumulatively the requirements of the sub-paragraph invoked, as well as 

those embedded in the chapeau of the provision. 

 

The sub-paragraphs of Article XX of GATT contain various possible justifications of an 

otherwise GATT-inconsistent measure.  To justify the import/sales ban, the importing State 

could, in principle, raise one of the following two grounds: 

 

 XX(b), the likeliest option, since it aims to protect human health, which is very much 

the rationale for a ban on ANDS; 

 XX(a), a less likely, but possible option, if it raises the argument that ANDS violate 

public morals, since smoking and anything related to it such as the use of ANDS for 

example, is incompatible with the prevailing standards of right and wrong. 

 

Both provisions include a necessity-test, hence it is irrelevant if the importing state invokes 

one or the other alternative.  It will still have to meet the requirements of the same test.  If it 

fails to do so, then complainant prevails.  If it manages to meet the requirements of the 

necessity-test, then it will also have to meet the requirements of the chapeau-test.   

 

3.2 Is an Import Embargo/Sales Ban Necessary? 

 

To respond to the question whether an import/sales ban can be provisionally justified under 

Article XX(b), or XX(a) of GATT, we need to circumscribe briefly the case law 

understanding of the necessity-requirement.  In doing that, we will be explaining whether the 

challenged measure meets the test, as developed in case law.  

                                                 
10 In what follows, we present an exhaustive discussion of all potential justifications that the regulator might 

raise. 
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3.2.1 Means are Justiciable, not Ends 

 

As long as the ends are among those set out in Article XX, the WTO will not question the 

legitimacy of the ends but will examine only whether the means are designed to address these 

ends and have the required relationship with the ends in question.  This is the direct 

consequence of the negative integration character of the GATT contract.  In Korea – Various 

Measures on Beef, the Appellate Body put it in eloquent terms (§176): 

 

It is not open to doubt that Members of the WTO have the right to determine for themselves 

the level of enforcement of their WTO-consistent laws and regulations. 

 

This means that, in case of litigation, WTO courts cannot question, neither why the importer 

aims at promoting public health/morals, nor the level of protection/enforcement sought.  

They can only ask whether an import/sales ban serves the achievement of the intended 

regulatory objective.  

 

By deciding on the level of enforcement, a WTO member ipso facto prejudges the means it 

can use to attain it: a very demanding level of enforcement would give little scope for 

measures other than an embargo.  This is precisely the situation we are facing in this case.  

And yet, in Brazil – Retreaded Tyres, the Appellate Body put a dent in the right to use the 

most drastic measures, even if the requested level of enforcement is quite high.  In light of the 

importance of this issue for the facts of this case, we will explain this point in sufficient 

detail.   

 

In this report, the Appellate Body held that measures like an import/sales ban would be 

accepted, only if the party adopting them managed to prove that they have made a “material 

contribution” to the attainment of the objective (§150): 

 

As the Panel recognized, an import ban is “by design as trade-restrictive as can be.” We agree 

with the Panel that there may be circumstances where such a measure can nevertheless be 

necessary, within the meaning of Article XX(b). We also recall that, in Korea–Various 

Measures on Beef, the Appellate Body indicated that “the word ‘necessary’ is not limited to 

that which is ‘indispensable.’” Having said that, when a measure produces restrictive effects 
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on international trade as severe as those resulting from an import ban, it appears to us that it 

would be difficult for a panel to find that measure necessary unless it is satisfied that the 

measure is apt to make a material contribution to the achievement of its objective. Thus, we 

disagree with Brazil’s suggestion that, because it aims to reduce risk exposure to the 

maximum extent possible, an import ban that brings a marginal or insignificant contribution 

can nevertheless be considered necessary. (emphasis added) 

 

It seems to us, that the Appellate Body wanted to convey that, for a very restrictive measure 

to be accepted as necessary, it must make a real (material, in its parlance) contribution to the 

attainment of the stated objective.  In other words, unless that measure was used, the 

objective would either not have been attained, or its attainment would have been severely 

eviscerated.  In this vein, the Appellate Body sees a trade-off between two competing 

propositions: 

 

 On the one hand, it cannot prejudge the level of enforcement sought, but 

 On the other, it does not allow the use of very restrictive measures, unless they are 

really really necessary to achieve the stated objective. 

 

Consequently, the message that the Appellate Body wanted to convey here, is that it would 

not lightheartedly accept the most egregious cases of market segmentation.  One would have 

intuitively thought that some sort of measurement of the contribution would be necessary.  

The Appellate Body took the view that this measurement can also take the form of a 

qualitative assessment that is supported by sufficient evidence. 

 

In EC – Seal Products as well, the panel underscored that it would find it hard to reconcile 

total bans on sales with the necessity requirement, absent a finding to the effect that the 

challenged measure had made a material contribution to the attainment of the stated objective 

(§§7.633 et seq.).  It then found that the challenged measure, for various reasons, “may have 

contributed to a certain extent” to the attainment of the objective, because it would reduce the 

overall demand for seal products (§§7.637–638).11
  The Appellate Body, in a lengthy passage 

(§§ 5.211 et seq.) found nothing wrong with the panel’s conclusion that the measure may 

have contributed to the objective (§ 5.225).  

                                                 
11 This panel ultimately concluded that the EU measure, although it was in its view necessary to protect public 

morals, it still violated the chapeau of Article XX of GATT. 
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This is the last contribution of case law to this discussion.  There is of course, some distance 

between “material contribution”, and “contribution to a certain extent”.  One possible 

explanation of the more relaxed attitude of the Appellate Body in EC – Seal Products, the 

more recent case, could be that the measure anyway was in manifest contradiction with the 

requirements of the chapeau of Article XX (which we discuss later).  Furthermore, even 

though the Appellate Body did use different language to express the same concept, it did not 

signal deviation from the standard established in Brazil – Retreaded Tyres.12  

 

As a result, the finding that recourse to drastic measures like embargoes, will be accepted 

only if the contribution to the attainment of the regulatory objective is substantial, is, in our 

view, still good law.  Therefore, the regulating party must prove that the ban will make a 

“material” or close to indispensable contribution to the health objective.  As discussed below, 

this is not likely to be proven given the reduced risk nature of ANDS compared to TCs. 

 

3.2.2 The Importance of the Objective Pursued Matters 

 

The Appellate Body asked this question about the relevance of the importance of the policy 

objective for the first time, in its report on Korea – Various Measures on Beef.  We quote 

from §162: 

 

It seems to us that a treaty interpreter assessing a measure claimed to be necessary to secure 

compliance of a WTO-consistent law or regulation may, in appropriate cases, take into 

account the relative importance of the common interests or values that the law or regulation to 

be enforced is intended to protect. The more vital or important those common interests or 

values are, the easier it would be to accept as “necessary” a measure designed as an 

enforcement instrument. 

 

This was confirmed in EC – Asbestos (§172). 

 

This being said, the importance of the objective in terms of its impact on the review process 

should not be over-estimated.  What the Appellate Body wanted to convey here, is simply 

                                                 
12 In EC – Seal Products, the Appellate Body confirmed this understanding in §5.215, footnote 1300.  
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that, when going through its “weighing and balancing” process, it will control also for the 

importance of the objective sought.  Thus, the importance of the objective sought, does not 

emerge as the decisive factor in deciding whether the necessity-requirement has been met or 

not.  It will affect the standard of review, that much is clear, but it will complement and not 

substitute for the remaining analysis under Article XX of GATT. 

 

3.2.3 Necessary Means Close To Indispensable 

 

In an often-cited passage, the Appellate Body, in its report on Korea – Various Measures on 

Beef (§§161 et seq.), explained that the term “necessary” should be understood as closer to 

the term “indispensable” rather than to the term “making a contribution”.  The more a 

measure contributes to realizing an objective the easier it will be for an adjudicator to 

pronounce on its necessity. 

 

In the same passage, the Appellate Body held that the less a measure has an impact on 

international trade, the closer it comes to its understanding of “necessity”.  

 

What do we make of this analysis for the case we discuss here?  The import/sales ban must 

ideally contribute significantly to the objective (protection of human health/public order) 

while, at the same time not restrict international trade that much.13  The measure definitely 

does not meet the second leg of the test, since a ban by definition has the maximum 

restrictive impact on international trade.  As far as the first leg of the test is concerned, the 

lack of contribution of the ban to the protection of health renders the ban unnecessary, it 

seems.  An assessment of the contribution of the measure that focuses only on the potential 

harm caused by the consumption of ANDS is one-sided and ignores the substitution effect 

that ANDS have for consumers who would otherwise smoke the potentially riskier TCs 

because of the unavailability of ANDS.   

 

As noted by the seventy-two independent health experts in their letter to the WHO/FCTC, 

“[a] lost opportunity for a public health gain represents a real harm to public health, and 

                                                 
13 This passage is reminiscent of the theory of first-best instruments to address distortions, but the agreement 

does not require the adoption of first-best instruments. 
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should be recognised as such”.14  Indeed, in a related letter to the WHO, a number of 

independent health experts explained that “[m]illions of smokers have moved from cigarettes 

to less harmful alternatives where the laws allow it.  Where ANDS have been popular, we 

have seen rapid declines in adult smoking, for example in the United Kingdom, Sweden, the 

United States, and in Japan where cigarette consumption fell by 27 percent in the two years 

between first quarter 2016 and the same period in 2018 following the introduction of heated 

tobacco products”.15  

 

Therefore, ANDS play an important positive role in a harm reduction policy that offers what 

these experts believe to be a safer alternative for smokers.  To ban ANDS while allowing 

ordinary TCs would undo the positive effect on smoking caused by the availability of ANDS.  

A measure can never be necessary to fulfil the objective or be justifiable if it goes against that 

objective.16  In presence of a ban (import- or sale) of ANDS, the only reasonable 

consequence is that TC users do not have the opportunity to switch to a potentially less 

harmful alternative to smoking TCs. 

 

3.2.4 Absolute As Opposed To Relative Necessity 

 

In China – Publications and Audio-visual Products, the Appellate Body provided a 

comprehensive analysis of the understanding of the necessity-requirement in relative terms, 

and not in absolute terms (§327).  In other words, if an alternative measure is reasonably 

available that provides an equivalent contribution to the fulfilment of the legitimate objective, 

the measure will not be necessary.  This is how it would work in our case. 

 

The defendant would have to make a prima facie case to the effect that its measure 

(import/sales ban) is necessary to protect human health, taking into consideration, however, 

that that the sales of TCs (the riskier product) is already taking place.  This fact alone appears 

to make the prima facie requirement very difficult, if not impossible, to meet.  If the 

                                                 
14 See, “Letter from seventy-two specialists in nicotine science, policy and practice - Innovation in tobacco 

control: developing the FCTC to embrace tobacco harm reduction”, 1 October 2018, p. 2, Available at 

https://clivebates.com/documents/WHOCOP8LetterOctober2018.pdf.  
15 See, Letter from Professor Abrams and Professor Niaura of the NYU College of Global Public Health, “WHO 

should reject prohibition and embrace ‘tobacco harm reduction’ and risk-proportionate regulation of tobacco 

and nicotine products”, 3 September 20187, p.2, Available at: 

https://clivebates.com/documents/WHOCOP8LetterSeptember2018.pdf.  
16 WTO Appellate Body Report, Brazil – Retreaded Tyres, para. 228. 

https://clivebates.com/documents/WHOCOP8LetterOctober2018.pdf
https://clivebates.com/documents/WHOCOP8LetterSeptember2018.pdf
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complainant can point to another measure that could achieve the same objective without also 

creating a similarly restrictive effect on international trade (say, labelling requirements on the 

health externalities from use of any such products or related information campaigns), then the 

defendant will have one additional hurdle to overcome.  It will have to explain why such 

alternatives are not reasonably available to it.  To do this, it would have to, for example, show 

that financing a campaign to raise awareness of the risks, as suggested by the complainant, 

would entail as consequence a financial burden it could not possibly sustain (this is the 

“hardship”-test, that the Appellate Body has been referring to in this and related case law).17  

This is an argument that would be nearly impossible to sustain in light of the fact that 

governments run such campaigns all the time.  In any case, the costs of such labelling 

requirements would be borne by the producers and importers of the products, and not the 

government.  Therefore, the argument must fall.  The availability of less restrictive 

alternatives to a ban such as labelling requirements or information campaigns on the health 

externalities are additional reasons why the ban must be unnecessary. 

 

3.2.5 Preferring a GATT-Consistent rather than a GATT-Inconsistent Option 

 

The Thailand – Cigarettes dispute, a GATT panel case of 1990, stands for the proposition 

that a measure is not necessary, if a GATT-consistent or less GATT-inconsistent alternative 

exists.  There are strong similarities between this and the case under consideration in this 

Note.  Thailand had imposed an import ban on cigarettes, while allowing for the sale of 

domestic cigarettes in its market.  When challenged, it argued that its embargo on the 

importation of cigarettes, while restricting the overall quantity of cigarettes sold in its market, 

was justified by the fact that it aimed to ensure the quality of cigarettes imported.  The panel 

(§75) felt that Thailand could have ensured its objective (good quality of cigarettes sold and 

restrictions on demand), through the use of non-discriminatory, and hence GATT-consistent, 

measures (non-discriminatory labeling, etc.).  In so doing, the GATT panel even went against 

the suggestions of the World Health Organization, which had effectively advocated in favour 

of banning imported manufactured cigarettes.  

 

                                                 
17 In Dominican Republic – Import and Sale of Cigarettes, the Appellate Body almost verbatim exported the 

allocation of the burden of proof as per US – Gambling, in the trade in goods-context as well (§70). 
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In our case, if the objective of the importer was to protect human health/public morals, then 

the most appropriate way to do it, would be to warn (potential) consumers of the alleged 

danger that consumption of ANDS represents to health.  It could have chosen a GATT-

consistent option, that is.  By imposing an import/sales ban on ANDS only, it does not serve 

the regulatory objective unilaterally set.  

 

3.3 Preliminary Conclusion 

 

It is difficult to conclude in definitive manner whether the defendant will manage to 

successfully demonstrative substantive compliance with the relevant sub-paragraphs of 

Article XX, even though the better arguments lie with a negative response.  This is so for two 

important reasons, namely, because: 

 

 drastic measures only exceptionally will be allowed; 

 a GATT-consistent option could probably help it reach its objective. 

 

In our view, there are thus good reasons to believe that the regulating member will not meet 

the necessity requirement, as it has to do in order to mount a successful defence of its 

otherwise GATT-inconsistent measure.  The lack of contribution of the ban to the protection 

of health and the availability of less restrictive alternatives to a ban such as information 

campaigns and labelling render the ban unnecessary.   

 

But let us assume for the sake of argument that the defendant has managed to demonstrate 

that its measures pass the first leg and are necessary to achieve their objectives.  This is not 

the end of the road, as we have already suggested.  The defendant must also demonstrate that 

its measures meet the requirements of the chapeau.  We turn to this discussion in what now 

immediately follows. 

 

3.4 Does an Import Embargo/Sales Ban Meet the Requirements of the Chapeau? 

 

For a WTO member to successfully discharge its burden of proof under the chapeau of 

Article XX, it must demonstrate that its measures do not constitute an arbitrary, or 

unjustifiable discrimination, or a disguised restriction of trade.  The third requirement is of 
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course distinct from the first two, which concern degrees of discrimination.  Case law though, 

is quite fuzzy as to whether these two requirements are distinct, or overlapping.  In US – 

Shrimp (Article 21.5–Malaysia), the Appellate Body held that these three requirements are 

distinct (§118).  And yet, the same Appellate Body, in its report on US – Shrimp, held the 

opposite (§150).  

 

We submit that this discussion is inconsequential.  What matters is what the substantive 

content of the three terms amounts to.  

 

3.4.1 Substantive Consistency and Application 

We quote §625 of the Appellate Body report on China – Rare Earths, which is probably the 

best explanation of the standard of review adopted when examining claims of inconsistency 

with the chapeau: 

 

Although… the focus of the inquiry is on the manner in which the measure is applied, the 

Appellate Body has noted that whether a measure is applied in a particular manner “can most 

often be discerned from the design, the architecture, and the revealing structure of a 

measure.” It is thus relevant to consider the design, architecture, and revealing structure of a 

measure in order to establish whether the measure, in its actual or expected application, 

constitutes a means of arbitrary or unjustifiable discrimination between countries where the 

same conditions prevail. 

 

An enquiry into the design, architecture, and revealing structure of the challenged measure is 

thus warranted in order to decide on its consistency with the chapeau.  For the purposes of 

our discussion, this would mean that a panel would look into the ban on ANDS of course, as 

well as into the rationale for the measure (public health/public morals). 

 

3.4.2 The “Plat de Resistance”: the Even-Handedness Requirement 

 

On its face, the chapeau of Article XX of GATT imposes a requirement of even-handedness.  

We quote the relevant passage: 
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… the requirement that such measures are not applied in a manner which would constitute a 

means of arbitrary or unjustifiable discrimination between countries where the same 

conditions prevail, or a disguised restriction on international trade, …18 

 

The question that naturally arises, is whether the term “discrimination” should be co-

extensive to the manner in which “so as to afford protection” has been understood in the case 

law regarding Article III of GATT.   

 

In US – Gasoline, the Appellate Body addressed this issue directly, and found that the legal 

test for consistency is not identical across the two provisions (Articles III and XX).   

On p. 26 in the same report, the Appellate Body explained itself as to where it saw the 

difference in the legal test: 

 

We have above located two omissions on the part of the United States: to explore adequately 

means, including in particular cooperation with the governments of Venezuela and Brazil, of 

mitigating the administrative problems relied on as justification by the United States for 

rejecting individual baselines for foreign refiners; and to count the costs for foreign refiners 

that would result from the imposition of statutory baselines. In our view, these two omissions 

go well beyond what was necessary for the Panel to determine that a violation of Article III:4 

had occurred in the first place. 

 

Of interest to our discussion, is the Appellate Body’s view that the two omissions, which go 

beyond what was necessary to find violation of Article III, should be taken into account in 

order to find violation of the chapeau.  The requirement thus, for even-handedness under the 

chapeau, is quite elaborate.  This in turn, entails an even higher burden for the party invoking 

the chapeau when drawing regulatory distinctions in treatment.  

 

We now turn to the interpretation of the term “disguised restriction of trade”.  There are some 

banal interpretations that have seen the light of day, of no or marginal interest to our 

                                                 
18 It is of course, debatable whether “disguised restriction of trade” should be treated as part and parcel of the 

even-handedness requirements. Arguably, it is a distinct requirement. In this Note, I will treat it as part of it 

though, since this is how case law has discussed it so far. In my view though, it is distinct requirement. The way 

I personally understand the legal discipline in the chapeau of Article XX, it contains two distinct elements: an 

element of even-handedness, which invites comparison of treatment of a particular good in countries (including 

the regulating country) where the same conditions prevail; and a separate requirement to avoid disguised 

restrictions of trade, which is akin to abuse of law. This requirement amounts to a legal imperative to use means 

for stated ends, and not in order to advance other, hidden objectives.   
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discussion.  In US – Gasoline, the Appellate Body rejected the interpretation that the term 

“disguised restriction of trade” is limited to concealed or unannounced restrictions only.  It 

upheld, in other words, the idea that the obligation to avoid disguised restrictions of trade is 

not a mere exercise in transparency. 

 

What is then “disguised restriction of trade” all about?  Case law has provided a framework 

to use when addressing claims that a measure falls short of this requirement.  We turn once 

again to the Appellate Body report on US – Gasoline (p. 25): 

 

… the kinds of considerations pertinent in deciding whether the application of a particular 

measure amounts to “arbitrary or unjustifiable discrimination,” may also be taken into 

account in determining the presence of a “disguised restriction” on international trade. The 

fundamental theme is to be found in the purpose and object of avoiding abuse or illegitimate 

use of the exceptions to substantive rules available in Article. 

 

This view is reminiscent of the French doctrine of “abus de droit”.19  In other words, in the 

name of protecting one of the values embedded in the body of Article XX, WTO members 

should not, in under-handed manner, promote the interests of local produce.  “Abus de droit” 

falls squarely within the parameters of this statement: use an instrument not for the intended, 

and acceptable, function, but for a different one (un-intended, as well as un-acceptable).   

 

How does all this relate to our discussion? 

 

Article XX, unlike the provisions regarding obligations assumed under the GATT, does not 

prescribe instruments that must be disciplined in a specific way.  It enlists grounds, which, if 

genuinely pursued, allow WTO members to deviate from the disciplining of instruments as 

per the obligations assumed (Articles I, II, III, XI of GATT). 

 

We have established that ANDS and TCs are like goods.  We have also established that 

banning the former, and allowing the sale of the latter amounts to LFT.  Even if we assume 

that the defendant has met its burden under Article XX(a)/XX(b) of GATT, it cannot pass the 

hurdle of the chapeau.  A measure, which allows the sale of TCs and ANDS is a disguised 

                                                 
19 The Appellate Body, in its report on Brazil – Retreaded Tyres, endorsed this analysis in §§224 et seq. 
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restriction of trade, and/or an unjustifiable, and arbitrary discrimination that thus violates the 

GATT.  This is why: if the purpose is to protect public health, it simply cannot be that 

between two like goods, only half of them are banned.  If the purpose is protection of health, 

all like products (ANDS, and TCs alike) must be banned/disciplined, unless there are good 

reasons for a regulatory distinction that is necessitated by the health objective such as 

providing a less stringent regime for ANDS given their potential role in a harm reduction 

strategy.20  If only ANDS are banned, consumption of TCs will increase because of the role 

in a harm reduction policy played by ANDS that substitute for TCs, as we have discussed 

earlier, and the regulatory purpose will be defeated, since overall consumption at best will 

remain unaffected.  By failing to do as much, the defendant has ipso facto failed to meet the 

requirements of the chapeau. 

 

There is an additional argument in favour of this conclusion under the chapeau.  In Brazil – 

Retreaded Tyres, the Appellate Body held that if the adjudicator concludes that the basis for 

the measure bears no rational connection with the objective pursued, then it has to find that 

the chapeau has been violated (§227).  Under the terms “arbitrary-”, “unjustifiable 

discrimination”, and “disguised restriction of trade”, the Appellate Body saw a minimum 

requirement that must be satisfied as well: rational connection between end sought, and 

means in place.21 

 

The “rational disconnect” standard appeared yet again in EC – Seal Products.  There, 

Canada had argued that the European Union was not pursuing protection of animal welfare, 

when it allowed the killing of seals by the Inuit community of Greenland.  The Appellate 

Body interpreted first the Canadian claim as a statement to the effect that, a rational 

disconnect between the means (imports of seal products from these brutally killed seals) and 

the objective (protection of animal welfare) existed, as a result of the only partial exclusion of 

seal products from the EU market, when the objective was to ban all goods produced 

following unacceptable methods of harvesting seals (§5.319).  

 

                                                 
20 Recall, that it is not the complainant who has to demonstrate that the defendant is operating a disguised 

restriction of trade, or operating an arbitrary and/or unjustifiable discrimination. It is the defendant, i.e. the 

member imposing the ANDS ban that must prove that it does not. Consequently, the complainant does not have 

to demonstrate, for example, that the defendants’ producers of TCs will profit from limited competition.  
21 Irrespective whether we base ourselves on the “rational disconnect” thesis, or the substitution effect discussed 

earlier, the analysis is the same: there is no need to inquire into trade effects. 
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This case thus, is quite relevant for our discussion here.  As in EC – Seals Products, the 

regulating state here is facing two types of products, both of which allegedly represent a 

health risk.  And yet, it bans only one of them, the less risky one.  The question of rational 

disconnect is posed in almost identical terms across the two cases. 

 

Under this case law, consequently, the regulating state by not addressing the reasons why it 

bans ANDS but not TCs, is violating the rational-disconnect obligation. 

 

In other words, under the chapeau, the regulating state will have to explain why there is one 

sauce for the goose so to speak, and one for the gander.  What explains in other words, the 

ban on sales of ANDS and the permission to trade TCs?  The regulating state cannot avoid 

this question.  And we have difficulty seeing how it could ever explain this given that, in the 

opinion of the above quoted seventy-two health experts, the banned ANDS are less risky than 

the permitted TCs.   

 

Consequently, a ban on ANDS would violate the requirements included in the chapeau of 

Article XX of GATT, even if the ban applied to all imports and domestic ANDS alike, since 

it would be excluding TCs from its scope. 

 

Furthermore, the MFN (most favoured nation) requirement is explicitly embedded in the 

chapeau, which requests absence of discrimination across countries, where the same 

conditions prevail.  This term has been consistently understood as prohibiting discriminatory 

behaviour.  

 

In the WTO-era, the Appellate Body in US – Gasoline discussed the issue whether this 

requirement should be understood as referring exclusively to exporting countries or, 

conversely, whether it should encompass the regulating country as well.  Although the 

Appellate Body did not formally rule on this issue on this occasion, it saw no reason to 

deviate from the prevailing practice, which privileged the latter interpretation (pp. 23–24): 

 

It was asked whether the words incorporated into the first two standards “between countries 

where the same conditions prevail” refer to conditions in importing and exporting countries, 

or only to conditions in exporting countries. The reply of the United States was to the effect 

that it interpreted that phrase as referring to both the exporting countries and importing 
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countries and as between exporting countries. At no point in the appeal was that assumption 

challenged by Venezuela or Brazil. we see no need to decide the matter of the field of 

application of the standards set forth in the chapeau nor to make a ruling at variance with the 

common understanding of the participants. 

 

Finally, there is once again no need to demonstrate actual trade effects or to measure their 

significance.  What matters is that the even-handedness requirement has been violated, 

irrespective of the trade volumes that will be eventually reduced.  

 

One final comment is warranted at this stage.  One might not exclude that the regulating state 

invokes the precautionary principle, arguing that, since the risk from ANDS has not been 

precisely assessed, its measures are necessary to address, on precautionary grounds, the 

potential risk.  This argument it seems to me, is easy to thwart.  The precautionary principle 

has not been recognized in the GATT legal order in any of the reports issued so far and the 

Appellate Body found that the “precautionary principle” had not yet attained authoritative 

formulation outside the field of international environmental law “did not release Members 

from their WTO obligations”.22 

                                                 
22 Appellate Body Report, EC – Hormones, paras. 123-125. See also Appellate Body Report, Japan – Apples, 

para. 233. 
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4. Brief Concluding Remarks 

In this Note, we discussed the consistency of an import/sales ban on ANDS with the relevant 

WTO rules, when no similar prohibition on the same of TCs has been put into place. 

 

Our conclusions are as follows: 

 

 An import ban on ANDS, mandated by a formal law, violates Article XI of GATT, 

since  

o it constitutes a prohibition on importation, and thus a prohibited zero import 

quota;  

o it is attributable to the importing WTO member;  

o there is no need to show trade effects, and  

o the regulatory intent of the ban is irrelevant;  

 A sales ban on ANDS, mandated by a formal law, violates Article III of GATT, since 

o ANDS and TCs are like products;  

o a ban on imported ANDS, while allowing the sale of TCs, amounts to LFT for 

imported like products;   

o there is no need to demonstrate trade effects and it is thus irrelevant if the 

banned products represent only a small volume of trade; and  

o the regulatory intent of the discriminatory ban on ANDS is not relevant under 

Article III of GATT, since any modification of the conditions of competition 

to the detriment of imported like products is prohibited even if there is no 

evidence of any protectionist intent; 

 The regulating WTO member may seek to justify its measures by invoking Article 

XX(b) and/or Article XX(a).  Both provisions include the same “necessity” test for 

consistency, and thus, it is simply irrelevant if the importing WTO member will 

invoke one or the other, or both of them.  There are good reasons to believe that the 

defendant will not meet the necessity-requirement, as it has to do in order to mount a 

successful defence of its otherwise GATT-inconsistent measure.  The lack of 

contribution of the ban to the protection of health, and the availability of less 

restrictive alternatives to a ban such as information campaigns and labelling support a 

finding that the ban is unnecessary; 
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 In any case, even if the regulating member were to be successful in demonstrating the 

“necessity” of the ban on ANDS, this will not suffice to justify the ban.  We examined 

in particular the consistency of the measure under the chapeau of Article XX of 

GATT, and found that the ban on ANDS will fail to meet the chapeau requirements, 

since 

o the ban is a disguised restriction on trade for two, distinct reasons relating to 

the substantive basis for the difference in treatment as well as the procedural 

explanation for the different treatment: 

 because the regulating state, in the name of protecting human health 

(and/or public morals) is banning the sale of certain goods while not 

banning the sale of like goods that are, according to many scientists, 

much more harmful to health; and 

 because it has not explained its decision to ban some and not other, 

more harmful products, and is unlikely to be able to provide the 

required reasoned and reasonable explanation that is rationally 

connected with the health objective of the measure.  

o the ban is also an unjustified and/or arbitrary discrimination, since the 

importing WTO member has banned the sales of some imported products, as 

opposed to other like products that are  more harmful to health, without any 

reasoned and reasonable explanation that is rationally connected with the 

health objective of the measure. 
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By email and by hand 

 

      

 
Dear Madam / Sir 

 
Smoking (Public Health) (Amendment) Bill 2019 (the "Bill") 

 

We act for British-American Tobacco Company (Hong Kong) Limited.  

We refer to the Bill and our previous submissions to the Bills Committee dated 8 April 2019 and 21 
June 2019. We also refer to our letter to you dated 28 November 2019 and your reply letter dated 
15 January 2020 (the “Reply”). 

We regret to learn from the Reply that you maintain your refusal of our clients’ request for the 
Government to conducting laboratory testing of our client’s tobacco heating products (“THPs”) (i.e. 
glo and Neostiks) (the “Request”). As mentioned in our letter dated 28 November 2019, the 
Government’s approach in relying on the test results of only one product from a particular 
manufacturer as the basis for and justification to impose a blanket ban on all other products from a 
range of different manufacturers (including our client) which affects a number of industries, is 
plainly unfair and irrational. It is wholly inappropriate, and unfair to our client and other 
manufacturers, for the Government to have failed to properly consider the health effects of all types 
of products by testing them before introducing the Bill. 

With respect, your explanation for not acceding to our client’s Request is misconceived. Our client’s 
Request was not solely intended for the purpose of customs classification and duty assessment 
under the Dutiable Commodities Ordinance (Cap. 109). As mentioned in our letter dated 28 
November 2019, our client requested the Government to conduct testing of the THPs in order to 
ascertain the substance, composition and potential effects of the particular THPs. The Request 
was primarily intended to help ensure that the Government conducted a comprehensive 
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Date 

29 April 2020 
Letter to 

Secretary for Food and Health 

 

assessment of all THPs across various manufacturers and brands, such that the Government could 
take a properly informed view rather than simply relying on the test results relating to only one 
particular product (i.e. iQOS) in the imposition of a blanket ban against all THPs. Our client 
maintains its position that it is entirely inappropriate for the Government to have failed to properly 
consider the health effects of all types of THPs before deciding to impose a blanket ban against all 
THPs. 

Whilst we agree that a comprehensive assessment of health risks of any new tobacco products 
cannot be determined by laboratory testing alone, the Government should nonetheless conduct 
laboratory testing of all such products as part of their comprehensive assessment. Needless to say, 
the Government’s own test results will be the most neutral and authoritative evidence regarding the 
potential health effects of any THPs. As set out in our letter to the Clerk to the Bills Committee on 
the Smoking (Public Health) (Amendment) Bill dated 21 June 2019 and our letter dated 28 
November 2019, there is growing evidence on the harm reduction benefits offered by THPs which 
we believe the Government has failed to take into account. Conducting laboratory testing of THPs 
will verify this evidence, which will in turn allow the Government to better assess the factors relating 
to "scientific evidence" and "potential population impact" (which we agree with you as being 
relevant factors of your comprehensive assessment) in a fair and objective manner. 

Further, pursuant to the guidance titled “Enforcement priorities for Electronic Nicotine Delivery 
Systems (ENDS) and other deemed products on the market without premarket authorisation” 
issued by the Food and Drug Administration of the U.S. Department of Health and Human Services 
in January 20201, removal of popular THPs from a market may be accompanied by an increase in 
black market versions of these products that may pose additional health and safety risks to 
consumers beyond those of authentic products. This is because such counterfeit products lack 
premarket authorisation and “[a]dditional risks posed by these products include the potential that 
they contain harmful chemicals or constituents that are not present in other products, that they are 
manufactured using comparatively poor quality controls, and that they are designed in ways that 
facilitate modifications by distributors or users – all of which increase the risk of adverse events”. 
Therefore, a blanket ban against all THPs may pose additional health and safety risks to 
consumers in Hong Kong, as compared to a regulated market with proper assessment of the health 
risks of THPs. The proper course for a responsible government is to conduct independent 
laboratory testing in order to assess the respective health effects of each THP, and to authorise 
and regulate those THPs which may bring net positive health benefit to consumers in Hong Kong. 

We respectfully urge the Government to properly consider the growing body of evidence on the 
harm reduction benefits offered by the use of THPs, as set out in our letter to the Clerk to the Bills 
Committee on the Smoking (Public Health) (Amendment) Bill dated 21 June 2019 (which was also 
sent to you) and as highlighted in our letter dated 28 November 2019. We also draw your attention 
to Public Health England’s press release dated 4 March 2020 regarding its sixth independent e-
cigarette report2, in which Public Health England reiterated that regulated e-cigarettes are much 
less harmful than conventional cigarettes. 

We also respectfully urge the Government to conduct laboratory testing of our client’s THPs. 

                                                      
1 https://www.fda.gov/media/133880/download. 
2 https://www.gov.uk/government/news/false-fears-preventing-smokers-from-using-e-cigarettes-to-quit. Public 
Health England is an executive agency of the Department of Health and Social Care, the Government of the 
United Kingdom. 
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We look forward to receiving your response. If you have any queries in testing our client’s THPs, 
please feel free to contact Mr. Dominic Geiser or Mr. Trevor Ho of our office. 

In the meantime, all of our client’s rights are reserved, including its right to produce a copy of this 
correspondence to the Bills Committee at the appropriate time. 

 

Yours faithfully, 

 

 

Cc: Clerk to Bills Committee on Smoking (Public Health) (Amendment) Bill 2019 
 Legislative Council Secretariat 
 Legislative Council Complex 
 1 Legislative Council Road 
 Central, Hong Kong 
 By email and by hand 
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