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46 1 am satisfied that the ordinary meaning of the
word "surreptitiously" does include intent as part of its
meaning. A person who observes or records with the
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intention that the subject not be aware that he is
doing so, is attempting to avoid notice or attention.
Moreover, I consider [R. v. M.E.N, 2014 ONCA 69]'s
articulation of the mental element to be apt. The
mental state required by the word "surreptitiously" in
s. 162(1) is the intent the subject not be aware that she
is being observed or recorded. In a prosecution under
s.162(1)(b), the Crown may prove the accused acted
surreptitiously by proving that he observed or recorded
the subject with the intention she be unaware he was

doing so.

49  In Lebenfish, the trial judge found that the
accused's picture-taking was not "objectively
surreptitious". He found it unnecessary to consider
whether the accused had acted "subjectively
surreptitiously”. Such an analysis leads to unnecessary
complication. The word "surreptitiously' refers not
to what the accused does, but to the state of mind
with which he does it. The required criminal intent for
the "surreptitiously" element in s. 162(1) has been
proven where the Crown establishes that the accused
intended the complainant be unaware he was
observing or recording her.
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