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LY — 2020%F 10 H 28 H
2 LEGISLATIVE COUNCIL — 28 October 2020

8 ER,SBS, JP.

=<

THE HONOURABLE STARRY LEE WAI-KING, S.B.S., J.P.

bR e ## 5, B.B.S., JP.
THE HONOURABLE CHAN HAK-KAN, B.B.S., J.P.

B {2 7 5% &, G.B.S., J.P.
THE HONOURABLE CHAN KIN-POR, G.B.S., J.P.

REFEE,SBS.,JP.

=<

DR THE HONOURABLE PRISCILLA LEUNG MEI-FUN, S.B.S., J.P.

=B &, S.B.S., JP.

=<

THE HONOURABLE WONG KWOK-KIN, S.B.S., J.P.

=M fEHEE, GBS, P

=<1

THE HONOURABLE MRS REGINA IP LAU SUK-YEE, G.B.S., J.P.

HEREE, JP.
THE HONOURABLE PAUL TSE WAI-CHUN, J.P.

B B B
THE HONOURABLE CLAUDIA MO

A= &, B.B.S., J.P.
THE HONOURABLE MICHAEL TIEN PUK-SUN, B.B.S., J.P.

{2 B 7k &, B.B.S.
THE HONOURABLE STEVEN HO CHUN-YIN, B.B.S.

= HHEE B, S.B.S, JP.

=<1

THE HONOURABLE FRANKIE YICK CHI-MING, S.B.S., J.P.

S ER A, MH.

=<1

THE HONOURABLE WU CHI-WAI, M.H.

kS| A, B.B.S.

=<1

THE HONOURABLE YIU SI-WING, B.B.S.
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Bl vk ok 5k B, MH., J.P.
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THE HONOURABLE VINCENT CHENG WING-SHUN, M.H., J.P.

g #2#% &, B.B.S., JP.
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THE HONOURABLE TONY TSE WAI-CHUEN, B.B.S., J.P.
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MEMBERS ABSENT:

HIRELRR A
THE HONOURABLE ANDREW WAN SIU-KIN
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DR THE HONOURABLE CHENG CHUNG-TAI
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PUBLIC OFFICERS ATTENDING:

BB A Fl R ORI, REH B E, GBS, JP.

THE HONOURABLE MATTHEW CHEUNG KIN-CHUNG, G.B.M., G.B.S,,
J.P.

CHIEF SECRETARY FOR ADMINISTRATION

5 L k@ fl fm K EEOCH L, GBS, JP.
DR THE HONOURABLE LAW CHI-KWONG, G.B.S., J.P.
SECRETARY FOR LABOUR AND WELFARE
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THE HONOURABLE FRANK CHAN FAN, J.P.
SECRETARY FOR TRANSPORT AND HOUSING
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PROF THE HONOURABLE SOPHIA CHAN SIU-CHEE, J.P.
SECRETARY FOR FOOD AND HEALTH
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THE HONOURABLE EDWARD YAU TANG-WAH, G.B.S., J.P.
SECRETARY FOR COMMERCE AND ECONOMIC DEVELOPMENT

HBE 7 Ja & e A, J.P.
THE HONOURABLE KEVIN YEUNG YUN-HUNG, J.P.
SECRETARY FOR EDUCATION

B fe P 3 25 5 J) Jy IR W B RO A 1LD.SIML, JLP.
THE HONOURABLE ERICK TSANG KWOK-WAI, I.D.S.M., J.P.
SECRETARY FOR CONSTITUTIONAL AND MAINLAND AFFAIRS

W % 75 J B 5 = ] R BF IE OB A P
THE HONOURABLE CHRISTOPHER HUI CHING-YU, J.P.
SECRETARY FOR FINANCIAL SERVICES AND THE TREASURY
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CLERKS IN ATTENDANCE:

P R BREZ e 4, S.B.S.
MR KENNETH CHEN WEI-ON, S.B.S., SECRETARY GENERAL

RIMEREEEL L
MISS ODELIA LEUNG HING-YEE, DEPUTY SECRETARY GENERAL

M ERERSZ L
MS ANITA SIT, ASSISTANT SECRETARY GENERAL

By Bk & = e SE /NI
MISS FLORA TAI YIN-PING, ASSISTANT SECRETARY GENERAL

B RN E R A AL
MS DORA WAI, ASSISTANT SECRETARY GENERAL
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RZAFEHNMH
LAYING OF PAPERS ON THE TABLE OF THE COUNCIL

THIS R CGRERA)  20Q2)FEBLE 122
The following papers were laid on the table under Rule 21(2) of the Rules of
Procedure:

b Je& 2 B R 2 2 i

(P (BRI A R E AT HA R W R
RO 1F 6 58 ke B a8 A5 ) (28 6 #fE o
HMBDZ ) o 2020 55 210 5F

(R 75 (B I MO e & A i T 1) 8 B R o o0 A
B 1E R R R AR ) (RS B mi) 2 ) ... 2020 55 211 5F

Subsidiary Legislation Legal Notice No.

Inland Revenue (Double Taxation Relief with respect to
Taxes on Income and Capital and Prevention of
Tax Evasion and Avoidance) (Republic of
Serbia) Order.......cccocvevievieiccc e 210 of 2020

Inland Revenue (Double Taxation Relief with respect to

Taxes on Income and Capital and Prevention of
Tax Evasion and Avoidance) (Georgia) Order ... 211 of 2020

Aty S

WMEXRGREEZSEZAET
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Other Papers

Protection of Wages on Insolvency Fund Board
Annual Report 2019-20 (including Independent Auditor's Report and
Audited Financial Statements)

Traffic Accident Victims Assistance Fund
Annual Report for the year from 1 April 2019 to 31 March
2020 (including Financial Statements and Report of the Director of Audit)

Government Flying Service Welfare Fund

Report by the Controller, Government Flying Service on the
Administration of the Fund for the year ended 31 March 2020 (including
Financial Statements and Report of the Director of Audit)
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Urban Renewal Authority
Annual Report 2019-20 (including Independent Auditor's Report and
Financial Statements)

The Land Registry Trading Fund Hong Kong
Annual Report 2019-20 (including Certified Financial Statements and
Report of the Director of Audit)

Electrical and Mechanical Services Trading Fund
Report 2019/20 (including Financial Report and Report of the Director of
Audit)

West Kowloon Cultural District Authority
Annual Report 2019/20

The Government Minute in response to the Report of the Public Accounts
Committee No. 74 of July 2020

BE
ADDRESS

TR RS BB AFAERARERGFREHZEEBSETHEREE
W E " ARG #F -

EEBFNEEZEEEE L TEHEQR20F 7 ) REENBFEX
The Government Minute in response to the Report of the Public Accounts
Committee No. 74 of July 2020
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BEEHNOREE
ORAL ANSWERS TO QUESTIONS

R EBE B -HES

BIVERLHE
External voting arrangement
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BRI EGEHE  FI G 52 E 5
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H95 BB AT
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LAR 7 B LLS) B9 A 7 75 152 R

(=) BN RFEL G 2507 [ R SR [E 7% 1] ¢ BT ARF 17
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RIBZEN GV KB EETTIETE 7
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Discussing the topic of Hong Kong independence in lessons
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Prevention of cruelty to animals
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Coping with the epidemic by residential care homes
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EEEBYMNER

Trading of live animals

14. MS ELIZABETH QUAT: President, will the Government inform this
Council of the following information regarding the trading (including import and
re-export) of live animals other than livestock, cats, dogs and poultry:

(1) the total number of live animals other than cats and dogs imported
in each of the past five years by the pet trade, with a breakdown by
the (i) classes (i.e. mammals, birds, reptiles and amphibians) and
species to which such animals belonged, (ii) country/place of origin
of such animals, and (iii) whether or not such animals belonged to
species listed in the Convention on International Trade in
Endangered Species of Wild Fauna and Flora ("CITES") (set out in
a table);

(2) the total number of traders of pets other than cats and dogs holding
an Animal Trader Licence ("ATL") issued under the Public Health
(Animals and Birds) (Trading and Breeding) Regulations
(Cap. 139B) in each year from March 2017 (when Cap. 139B came
into effect) to 2019, with a breakdown by the categories of animals
traded (i.e. (i) small pet mammals, (ii) pet reptiles, (iii) pet birds,
and (iv) other pet animals)(set out in a table);

(3) the respective total numbers of prosecutions instituted, in each year
from March 2017 to 2019, in respect of trading of live animals other
than cats and dogs allegedly (i) in breach of ATL's conditions, and
(if) without a valid ATL, as well as the respective numbers of
convictions among such cases (set out in a table);

(4) the total number of licences for possession of live animals of
endangered species issued in each of the past five years under the
Protection of Endangered Species of Animals and Plants Ordinance
(Cap. 586), with a breakdown by the classes to which the animals
belonged (i.e. (i) birds, (ii) reptiles, (iii) fishes, (iv) mammals,
(v) amphibians, and (vi) other animals)(set out in a table);

(5) as some concern groups for animal rights have pointed out that in
80% of the cases, no details on the purposes of import were given in
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(6)

the statistics on Hong Kong's import of live animals other than
livestock, cats, dogs and poultry currently compiled by the Census
and Statistics Department, whether the Government will consider
setting up a comprehensive database on the trading of such live
animals in Hong Kong, and making public such a database, so as to
provide the public with details such as the species, countries/places
of origin, and the purposes (e.g. for re-export or for sale in Hong
Kong) of such imported live animals; if not, of the reasons for that;
and

the specific measures taken by the Government (i) to ensure that
those CITES-listed and non-CITES-listed animals on sale locally
have not been taken illegally from the wild in Hong Kong or
overseas, and (ii) to differentiate between those obtained legally
from captive breeding and those taken illegally from the wild?

SECRETARY FOR FOOD AND HEALTH: President, having consulted the
Environment Bureau, my reply to the question is as follows:

1)

The Agriculture, Fisheries and Conservation Department ("AFCD")
implements control on the import of animals and birds in accordance
with the Public Health (Animals and Birds) Ordinance (Cap. 139).
To import any mammals, reptiles and birds into Hong Kong, a
Special Permit must be obtained in advance from AFCD. The
number of imported animals belonging to species not listed in the
Convention on International Trade in Endangered Species of Wild
Fauna and Flora ("CITES") for pet trade® (live mammals other than
cats and dogs, birds and reptiles) from 2015 to 2019, with
breakdown for the top five species by import quantity, are tabulated
in Annex A. AFCD does not maintain statistics on imported
non-CITES amphibians.

(1) Animals and birds imported by traders with Animal Trader Licences under the Cap. 139B
Public Health (Animals and Birds) (Trading and Breeding) Regulations not for food

purpose.
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2)

©)

The import figures for CITES species, with breakdown for the top
five species by import quantity from 2015 to 2019 (live mammals
other than cats and dogs, birds, reptiles and amphibians) are at
Annex B. CITES however does not distinguish whether an
imported animal is for pet trade.

The numbers of Animal Trader Licences ("ATL") issued under the
Public Health (Animals and Birds) (Trading and Breeding)
Regulations (Cap. 139B) between March 2017 and 2019 (other than
cats and dogs) are tabulated as follows:

Number of ATLs issued
2017
Type of ATL (Marchto | 2018 2019
December)
(1) Small mammals 17 20 21
(excluding dogs
and cats)
(i) Reptiles 44 48 50
(iii) Birds 21 30 26
(iv) Mixed® 29 34 26
Total 111 132 123
Note:

(1) These licencees are allowed to sell different types of animals at the
premises concerned.

The number of prosecutions instituted, in each year from March
2017 to 2019, against breaches of ATL conditions, and trading of
animals without a valid ATL, in respect of live animals other than
cats and dogs, as well as the respective numbers of convictions
among such cases are tabulated as follows:

Trading animals without a
Breach of ATL conditions |valid ATL (other than cats
Year
and dogs)
Prosecutions| Convictions | Prosecutions| Convictions
2017 0 0 1 1
(March to
December)
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@)

Trading animals without a
Breach of ATL conditions |valid ATL (other than cats
Year
and dogs)
Prosecutions| Convictions | Prosecutions| Convictions
2018 0 0 1 1
2019 2 2 1 1

(4) According to the Protection of Endangered Species of Animals and

Plants Ordinance (Cap.586), each premise for keeping

live

endangered species listed in Appendix | and Il of Cap.586 for
commercial purposes requires a licence to possess.
possess can cover more than one species/individual.

A licence to
The numbers

Q)

(6)

of such licences issued from 2015 to 2019 are tabulated below:

Type of Animal Number of Possession Licences
2015 | 2016 | 2017 | 2018 | 2019

Birds 4 2 14 6 1
Reptiles 24 26 28 14 6
Fish 15 18 47 17 13
Mammals 0 0 0 0 0
Amphibians 0 0 0 0 0
Other animals 11 8 6 4 7
More than one type of animal 3 1 6 5 3

The information on the import of animals into Hong Kong, such as
the relevant quantity, type, and importing country/place, is available
from the Census and Statistics Department's website.®® In case
further information is requested, AFCD will endeavour to retrieve
and provide information on import of animals, including information
on species imported, their countries of origin and whether they are
imported for pet trade purpose.

Import and trading of live animals are mainly regulated for the
prevention of introduction and transmission of zoonotic and animal
diseases through enforcing the Public Health (Animals and Birds)
Ordinance (Cap. 139) and the Rabies Ordinance (Cap. 421), as well
as their regulations. Under the relevant legislation, a special or

<https://tradeidds.censtatd.gov.hk/Index/>
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import permit should be obtained from AFCD prior to the import of
the animals. In addition, the import of all CITES species into Hong
Kong needs to be accompanied by a certifying document issued by
the CITES Management Authority of the exporting place. The
document is required to specify the source (e.g. wild origin or
captive bred) of the animal and helps to verify the legality and
sustainability of the trade. Furthermore, the types of animals
permitted to be sold® by licensed animal traders are restricted by
their licences. AFCD will also conduct inspections from time to
time to detect any irregularities.
Annex A
Information on imported non-CITES species for pet trade
(Mammals other than cats and dogs, birds and reptiles)
(2015 to 2019)
2015
Type of Species Number
Animal | (Top 5 by import quantity) | (head) Country/place of Export
Mammals | Phodopus sungorus 26 586 |New Zealand, The
Netherlands, USA
Oryctolagus cuniculus 1713 [New Zealand, Spain, The
Netherlands
Mesocricetus auratus 1 350 | The Netherlands
Chinchilla lanigera 719 |Belgium, Canada, Germany,
The Netherlands, USA
Cavia porcellus 413 |New Zealand, Spain, The
Netherlands
Total Import| 30 862
Birds Crithagra mozambicus| 19 770 |Mali, Mozambique, Senegal,
(=Serinus mozambicus) Tanzania
Serinus leucopygius 11 600 |Malaysia, Mali, Senegal

(3) Types of animals or birds allowed to be sold by a licensed animal trader include cats,
dogs, chinchillas, domestic rabbits, domestic rats, gerbils, guinea pigs, hamsters, mice,
some species of lizards, snakes, turtles and tortoises, and all birds (except chickens,
ducks, geese, pigeons and turkeys).
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2015
Type of Species Number
A)r/fi)mal (Top 5 by i?nport quantity) | (head) Country/place of Export
Crithagra atrogularis| 2 660 |Mozambique, Tanzania
(=Serinus atrogularis)
Copsychus saularis 2 070 |Malaysia
Crithagra citrinipectus| 1275 |Mozambique
(=Serinus citrinipectus)
Total Import| 42 036
Reptiles |Emys orbicularis 26 990 |Germany, North Macedonia,
Russia, Slovenia, Ukraine,
USA
Trachemys scripta venusta | 22 795 |Mexico, USA
Sternotherus carinatus 18 563 |USA
Pseudemys nelsoni 18 512 |Germany, USA
Pelusios castaneus 11 775 |Ghana, Togo, USA
Total Import| 266 926
2016
Type of Species Number
Animal | (Top 5 by import quantity) | (head) Country/place of Export
Mammals | Phodopus sungorus 17 961 | The Netherlands
Mesocricetus auratus 1 210 | The Netherlands
Oryctolagus cuniculus 1 202 | The Netherlands
Chinchilla lanigera 674 |Canada, The Netherlands,
USA
Cavia porcellus 673 |Australia, The Netherlands
Total Import| 21721
Birds Crithagra mozambicus| 13230 |Mali, Mozambique, Senegal
(=Serinus mozambicus)
Serinus leucopygius 12 460 |Mali, Senegal
Copsychus saularis 2 063 |Malaysia, Mali
Crithagra flaviventris| 1 650 |Mozambique
(=Serinus flaviventris)
Crithagra citrinipectus 960 |Mali, Mozambique
(=Serinus citrinipectus)
Total Import| 33069
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2016
Type of Species Number
A)r/fi)mal (Top 5 by i?nport quantity) | (head) Country/place of Export
Reptiles |Eublepharis macularius 19612 [Canada, Czech Republic,
Germany, Italy, South Africa,
The Netherlands, USA
Pelusios castaneus 14 800 |Ghana, Togo
Pseudemys nelsoni 14584 |[USA
Elaphe guttata 12 669 [Czech Republic, Germany,
Italy, South Africa, Taiwan,
The Netherlands, USA
Rhacodactylus ciliates 12169 [Canada, Czech Republic,
Germany, Poland, The
Netherlands, USA
Total Import| 203 237
2017
Type of Species Number
Animal | (Top 5 by import quantity) | (head) Country/place of Export
Mammals | Phodopus sungorus 20 775 | The Netherlands
Oryctolagus cuniculus 1 316 |ltaly, Spain, Taiwan, Thailand,
The Netherlands
Mesocricetus auratus 1 210 |The Netherlands
Cavia porcellus 712 |Spain, The Netherlands
Chinchilla lanigera 457 |Canada, The Netherlands,
USA
Total Import| 24 470
Birds Crithagra mozambicus| 9 330 |Guinea, Mali, Mozambique
(=Serinus mozambicus)
Serinus leucopygius 7 580 |Guinea, Mali
Crithagra citrinipectus| 1 000 |Mozambique
(=Serinus citrinipectus)
Copsychus saularis 935 |Malaysia
Crithagra flaviventris 650 |Mozambique
(=Serinus flaviventris)
Total Import| 21 325
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2017
Type of Species Number
Animal | (Top 5 by import quantity) | (head) Country/place of Export
Reptiles |Elaphe guttata 10960 [Canada, Czech Republic,
Germany, South Africa, Spain,
The Netherlands, USA
Eublepharis macularius 10 858 [Canada, Czech Republic,
Germany,  South  Africa,
Taiwan, The Netherlands,
USA
Rhacodactylus ciliatus 10413 [Canada, Czech Republic,
Germany, The Netherlands,
USA
Pogona vitticeps 7508 |El Salvador, Germany,
Thailand, The Netherlands,
USA
Pseudemys nelsoni 7003 |USA
Total Import| 137 478
2018
Type of Species Number
Animal | (Top 5 by import quantity) | (head) Country/place of Export
Mammals | Phodopus sungorus 23 711 | The Netherlands
Oryctolagus cuniculus 1 593 | The Netherlands
Phodopus roborovskii 1 070 | The Netherlands
Mesocricetus auratus 695 | The Netherlands
Cavia porcellus 580 | The Netherlands
Total Import| 28 184
Birds Serinus leucopygius 12 400 |Mali
Crithagra mozambicus| 11 900 |Guinea, Mali, Mozambique
(=Serinus mozambicus)
Crithagra atrogularis| 1700 |Mozambique
(=Serinus atrogularis)
Crithagra flaviventris| 1 250 |Mozambique
(=Serinus flaviventris)
Copsychus saularis 1 130 |Malaysia
Total Import| 33 858
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2018
Type of Species Number
A);l?mal (Top 5 by i%port quantity) | (head) Country/place of Export
Reptiles |Rhacodactylus ciliatus 9895 |Canada, Czech Republic,
Germany, The Netherlands,
USA
Rhinoclemmys 9 006 |EIl Salvador, Nicaragua, USA
pulcherrima
Elaphe guttata 7567 |Canada, Czech Republic,
Germany,  South  Africa,
Taiwan, The Netherlands,
USA
Chelus fimbriata 5080 |Peru
Ctenosaura similis 4901 |Nicaragua, Sint Maarten,
Taiwan, USA
Total Import| 122 634
2019
Type of Species Number
Animal | (Top 5 by import quantity) | (head) Country/place of Export
Mammals | Phodopus sungorus 13 909 | The Netherlands
Oryctolagus cuniculus 1 351 | The Netherlands
Phodopus roborovskii 990 | The Netherlands
Mesocricetus auratus 880 | The Netherlands
Chinchilla lanigera 636 [Canada, The Netherlands,
USA
Total Import| 18 277
Birds Serinus leucopygius 12 550 |Mali
Crithagra mozambicus| 9 250 |Guinea, Mali
(=Serinus mozambicus)
Copsychus saularis 2 240 |Malaysia
Crithagra atrogularis 800 |Mali
(=Serinus atrogularis)
Estrilda bengala 400 |Mali
Total Import| 27 362
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2019
Type of Species Number
Animal | (Top 5 by import quantity) | (head) Country/place of Export
Reptiles | Trachemys scripta elegans | 41 542 |China, Japan, Singapore, USA
Pseudemys nelsoni 20 708 |China, USA
Chrysemys picta 20002 |USA
Rhacodactylus ciliatus 19 415 |Canada, Czech Republic,
Germany, Poland, The
Netherlands, USA
Rhinoclemmys 13 860 |El Salvador, Nicaragua
pulcherrima
Total Import| 240 271

Annex B

Information on imported CITES species
(Mammals other than cats and dogs, birds, reptiles and amphibians)

(2015 to 2019)
2015
Species
Type of ) Number i
Top 5 by import Place(s) of Origin
Animal (Top 5 by imp (head) (8) of Orig
guantity)
Mammals | Nil N/A [N/A
Birds Psittacus erithacus 1534 [Saudi Arabia, Democratic

Republic of Congo, Philippines

Poicephalus gulielmi 500 |Mali

Poicephalus senegalu 405 | Mali, Philippines

Psittacus erithacus 350 |Mali

timneh

Amazona aestiva 247 |Saudi Arabia, Czech Republic,

Slovakia, Philippines

Total Import

5522
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2015
Species
z]pi)renz:c (Top 5 by_import I\(Iﬁzalzje)r Place(s) of Origin
quantity)
Reptiles Podocnemis unifilis 342 261 |Peru
Stigmochelys pardalis 39 196 |Zambia, El Salvador,
Tanzania, Kenya, Italy,
Spain, France, South Africa,
Canada
Iguana iguana 39 092 |El Salvador, USA
Geochelone sulcata 31258 |[USA, Italy, Mali, Sudan,
Slovenia, El Salvador, Ghana,
Togo, France
Testudo hermanni 19 400 |Slovenia, North Macedonia,
Serbia
Total Import| 607 721
Amphibians | Agalychnis callidryas 300 [Nicaragua
Total Import 300
2016
Type of (TopSSpf)(;/I?l:]port Number Place(s) of Origin
Animal _ (head)
quantity)
Mammals |Nil N/A |N/A
Birds Poicephalus senegalus 1 370 |Senegal, Mali
Psittacus erithacus 622 |South Africa, Democratic
Republic of Congo,
Philippines
Aratinga wagleri 500 |Peru
Amazona amazonica 397 |Suriname, Guyana
Pionites melanocephalus 341 |Suriname, South  Africa,
Czech Republic
Total Import| 5640
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2016
Species
Type of ) Number .
Animal (Top 5 by_lmport (head) Place(s) of Origin
guantity)
Reptiles Podocnemis unifilis 548 842 |Peru
Iguana iguana 46 406 |Syria, USA
Stigmochelys pardalis 39 827 |Zambia, Kenya, El Salvador,
Tanzania, Cayman Islands,
Italy, France, Uganda,
Ethiopia, Taiwan, South
Africa
Geochelone sulcata 35181 |USA, ltaly, EI Salvador,
Mali,  Slovenia,  Ghana,
Sudan, Egypt
Testudo hermanni 29 252 |Slovenia, North Macedonia,
UK
Total Import| 812 362
Amphibians | Agalychnis callidryas 1 740 |Nicaragua, Czech Republic
Total Import| 1740
2017
Species
Bﬁ;g{ (Top 5 by_import N(E;l:;e)r Place(s) of Origin
guantity)
Mammals | Nil N/A  |[N/A
Birds Amazona aestiva 88 |Czech  Republic,  South
Africa, Denmark
Amazona ochrocephala 80 |Czech Republic, Denmark,
Philippines, Portugal, Slovakia
Ara ararauna 73 |Czech  Republic,  South
Africa, Philippines, Denmark
Loriculus galgulus 28 |Malaysia
Ara chloroptera 22 |Czech  Republic,  South
Africa, Denmark
Total Import 369
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2017
Species
;{5;2{ (Top 5 by_import I\I(Eg;t:je)r Place(s) of Origin
quantity)
Reptiles Podocnemis unifilis 456 991 |Peru
Stigmochelys pardalis 36 907 |Zambia, Kenya, El Salvador,
Taiwan, Italy, Japan,
Mozambique, Spain, France,
Ethiopia
Iguana iguana 31950 |ElI Salvador, Sint Maarten,
USA
Geochelone sulcata 27967 |[USA, ltaly, Mali, EIl
Salvador, Slovenia, Sudan,
Togo, Ghana, France, Syria
Testudo hermanni 24 400 |Slovenia, North Macedonia
Total Import| 679 414
Amphibians | Agalychnis callidryas 1 600 |Nicaragua
Dyscophus guineti 750 |Czech Republic
Ambystoma mexicanum 100 |Czech Republic
Dyscophus insularis 50 |Madagascar
Total Import| 2500
2018
Species
Bﬁ;g{ (Top 5 by_import N(E;l:;e)r Place(s) of Origin
guantity)
Mammals | Nil N/A  |N/A
Birds Poicephalus gulielmi 500 [Mali
Poicephalus senegalus 500 |Democratic  Republic  of
Congo
Amazona aestiva 140 |[Czech  Republic,  South
Africa, Belgium
Amazona ochrocephala 94 |Czech  Republic,  South
Africa, Denmark, Slovakia
Pionites leucogaster 64 |Belgium, Czech Republic,
South Africa, Singapore
Total Import] 1623
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2018
Species
;ﬁ;g{ (Top 5pby_import N(E;l:;e)r Place(s) of Origin
guantity)
Reptiles Podocnemis unifilis 220 880 |Peru
Stigmochelys pardalis 34 260 |Kenya, Zambia, El Salvador,
South Africa, Italy, France,
Germany, Taiwan
Testudo hermanni 23 290 |Slovenia, North Macedonia
Iguana iguana 17 622 |El Salvador, Nicaragua, USA,
Sint Maarten
Chelonoidis carbonaria 16 910 |Brazil, Venezuela, El Salvador,
Colombia, Suriname, USA
Total Import| 393 792
Amphibians | Agalychnis callidryas 700 |Czech Republic, Madagascar
Dyscophus guineti 720 |Nicaragua
Dyscophus insularis 5 |Madagascar
Total Import| 1425
2019
Species
2’1?;2: (Top 5 by_import I\I(Egt;e)r Place(s) of Origin
guantity)
Mammals | Nil N/A  |N/A
Birds Poicephalus senegalus 500 [Mali
Pionites leucogaster 83 |Austria, Belgium, Czech
Republic, Slovakia, Taiwan,
South Africa
Myiopsitta monachus 82 |Slovakia, Taiwan
Amazona aestiva 75 |Belgium, Czech Republic,
The  Netherlands,  South
Africa
Eolophus roseicapilla 74 |Belgium, Czech Republic,
Germany, South Africa
Total Import| 1132
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2019
Species
Type of . Number i
Animal (Top 5 by_lmport (head) Place(s) of Origin
quantity)
Reptiles Podocnemis unifilis 262 430 |Peru
Chelydra serpentine 72 830 |USA
Macrochelys temminckii | 27 885 |USA
Stigmochelys pardalis 19 143 |Zambia, Kenya, El Salvador,

South Africa, Taiwan,
France, Germany, ltaly
Chelonoidis carbonaria 12 868 |Brazil, El Salvador, Venezuela,
Colombia, Suriname

Total Import| 458 315

Amphibians| Agalychnis callidryas 1 100 |Nicaragua

Dyscophus guineti 206 |Madagascar, Czech Republic
Total Import]| 1306
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Statistics on the confirmed cases of Coronavirus Disease 2019
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GOVERNMENT BILLS
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Second Reading of Government Bills
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Resumption of Second Reading Debate on Government Bill
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MR DENNIS KWOK: President, the Fisheries Protection (Amendment) Bill
2019 (the Bill") concerns one main issue, which is the granting of a discretionary
power to the Director of Agriculture, Fisheries and Conservation ("the Director"),
on the application by the owner of a vessel, to register the vessel under
section 14 if the applicant shows to the satisfaction of the Director that ... there
are several factors listed out in clause 5 of the Bill which has added the new
section 14A carrying the list of factors which the applicant must show to the
satisfaction of the Director if he is to be granted with the new operating licence
under the statutory provision which is really summarized in sections 14A and 14B.
The key word in that provision is that "The Director may"—I highlight and
emphasize the word "may"—"on application by the owner of the vessel".

In today's debate, we have heard Members from all sides talking about the
exercise of the discretion by the Director. President, in my view, this is an
important opportunity for us to revisit and re-examine the basic, fundamental
principles when it comes to an official, such as the Director, in exercising his or
her statutory discretion. What are the basic common law principles? |
emphasize the term "common law" because we are a jurisdiction that operates on
common law principles, and all decisions coming from the Director, or indeed
any government official in exercising his or her statutory power, need to adhere to
and be reminded of the basic principles of the exercise of statutory discretion or
discretionary power.

As | said, this is an important occasion to remind us all, and to read into the
record the basic principles of the discretionary power because the exercise of such
power could, of course, be challenged in a court of law by way of judicial review,
or in this case, it could be brought to a relevant administrative tribunal to be
reviewed and examined, and that decision itself is also subject to judicial review.
So, when a decision maker—and the decision maker in this case is, of course, the
Director mentioned in the Bill itself—has been given the power to act, or a duty
to act, in certain circumstances, that duty is, first of all, mandatory in requiring a
particular function to be exercised in a certain way. In this case, of course, the
Director has been given the duty, the mandatory duty, to consider whether a new
licence or operating licence should be granted or refused. So, that is the
particular function in question. In exercising that power, it is always subject to,
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of course, the discretion of the decision maker, which is the Director in this case.
The power may expressly limit the way in which the discretion ought to be or
should be exercised. For example, in other legislation you would see the
legislation placing a cap on the amount payable under a particular statutory
compensation scheme. In this case, of course, the Director has been given the
power to consider the application if the applicant shows to the satisfaction of the
Director a list of factors, which I will not read out. So, in this case, a very clear
framework of the statutory scheme has been laid out in sections 14A and 14B.
So, the express limit and the factors which the Director has to take into account in
the exercise of his or her statutory power have been clearly laid out in the
statutory scheme contained in this Bill. But it does not stop there because a
power, even though clearly circumscribed by a statutory scheme, may further be
limited by a range of implied factors which may not have been set out in the
legislation itself but nevertheless are still there to govern the exercise of that duty
or the exercise of that statutory power. So, one may ask what are those implied
factors which may be relevant in this case or in any other statutory scheme?
First and foremost, they are, of course, the principles established by the Court
which can be found in relevant case laws regarding the exercise of statutory
power. Regarding these case laws, of course | am referring to the public law
cases, be it in Hong Kong or in other common law jurisdictions.

Number one, the case law will tell you that the exercise of the statutory
power must be done in a way that is reasonable. So, here is the need to exercise
the power reasonably on the part of the Director in this case.

Number two, the need to exercise the power for the purpose for which it
was provided. This may seem obvious as a basic principle of public
administrative law, but the need to exercise the power for the purpose for which it
was provided is to put the statutory power back into its basic context. So, one
must always look into what the purpose of the statutory power given in the first
place is. In this case, of course, it is for the granting of the operating licence in
certain circumstances when the applicant has satisfied the factors as laid out in
the statutory provision itself. So, that is the purpose, and in this case, the
purpose is very clear. In fact, a singular purpose could be found.

Number three, the need to take relevant factors into account when reaching
a decision, and not to take into account irrelevant factors. Again, it is a basic
principle that may seem obvious, but some decision makers often get it wrong.
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And of course, the Director, in exercising his statutory power, has to take into
account relevant factors, and the relevant factors in this case have been set out in
the statutory scheme itself. But what are irrelevant factors which may or may
not be taken into account? If irrelevant factors are nonetheless reflected or have
influenced the decision of the Director, then that decision is amenable to judicial
review and could be challenged in the same way which | have mentioned. So,
the need or the duty to not take into account irrelevant factors is a very important
principle which one must bear in mind and something that | would like to read
into the record.

There are other factors which perhaps ... in this case, since we are dealing
with fishing vessels, the human rights angle is perhaps of lesser concern, but
nevertheless, when exercising statutory power, the Director or any public officer
must take into account basic human rights, conventions, or in this case, ICCPR or
the International Covenant on Economic, Social and Cultural Rights concerning
the right to work and the right to choose one's profession freely. These are also
the rights that may be engaged in this case when exercising the power or making
the decision under sections 14A and 14B of the relevant Bill.

And moving on, the decision maker must use the power for a lawful
purpose. If a public body acts outside its power for a purpose that the power
was not created to achieve, the action will be regarded as ultra vires or beyond its
power. The purpose of the power may be expressly set out in legislation, which
is the case here. The power has been expressly circumscribed and expressly set
out in the legislation, or it may be implied from its objectives. Fortunately, we
are not dealing with an implication or an implied situation under the current
circumstances because the drafter has obviously been very careful in setting out
the precise circumstances and requirements which the applicant is required to
demonstrate and show to the satisfaction of the decision maker, which is the
Director in this case, when making an application under the relevant provision.
But there are cases where the legislative scheme itself is not clear and the Court
will have to fall back to the implied position or to try to infer from the language
of the legislation itself what the implied objectives of the legislative scheme are.

As | said, fortunately, we do not have to go there because the drafter has
been very clear, and we are dealing with a relatively simple exercise and
application of a kind which should be relatively straightforward. But there are
situations which, on the face of the legislation itself, are not clear. Then one
would have to search for its implied objectives.
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Moving on to another important aspect of the exercise of the discretionary
power under the statutory scheme, a decision which may be subject to a
discretionary power, of course, must be reasonable, i.e. the decision must be
rationally open to a reasonable decision maker in possession of all the facts in the
case. | repeat, the decision must be rationally open to a reasonable decision
maker in possession of all the facts in the case. So, a consideration of all
relevant factors which is rationally open to a reasonable decision is the key when
the Director exercises his or her power under the statutory scheme in making a
decision.

Now, one may ask, what is "reasonableness"? Reasonableness in the
exercise of statutory power includes an implicit recognition that there may be
many ways in which the decision maker might exercise a particular discretion,
and there may be more than one lawful conclusion that can be reached. That
does not mean, however, that a court reviewing it would have reached the same
decision. So, reasonableness of course has a range, and it could not be defined
in a particular way. Of course, it is subject to different sets of circumstances and
facts in a particular decision.

And, as long as a lawful conclusion can be reached, then a requirement on
reasonableness could mean a number of different things. So, when the Court
reviews what is reasonable in a decision, it does not question the degree in which
the decision maker applied the principle itself, but it will look at the overall
exercise of discretion on whether any reasonable person could have reached the
same decision as the decision maker.

Of course, the range of discretion in this case is limited because the factors
that can be taken into consideration are set out in those provisions, namely
sections 14A and 14B. But would there be a situation where the decision maker
would have to take into account other factors? The factors which are relevant
but not mentioned in the statutory scheme itself are something that I wish the
Secretary could point out for the record so that we are clear on where we stand
regarding factors that are not expressly mentioned in the statutory scheme itself.

A further question which | hope the Secretary would answer is whether
there could be conditions placed on the decision in granting an operating licence.
Would there be circumstances where the answer to the application is: "Yes, we
would give you the operating licence, but it is subject to certain conditions though
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not mentioned in the current statutory scheme"? So, this is something |
especially wish the Secretary would answer.

There are other relevant common law principles regarding the exercise of
statutory power. | will not set them out because of the limitation of time, but
rationality and proportionality are of course other important common law
principles when it comes to the exercise of statutory power by the Director in this
case, and | wish to read them into the record.

Thank you, President.
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