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Subcommittee on Emergency (Date of General Election)
(Seventh Term of the Legislative Council) Regulation

Reférral to Panel on Constitutional Affairs

The Subcommittee on Emergency (Date of General Election)
(Seventh Term of the Legislative Council) Regulation ("the Regulation")
has completed scrutiny and reported its deliberations to the House
Committee. The Regulation came into effect on 1 August 2020.

2. Section 9 of the Regulation provides that an eligible person or
eligible group is entitled to receive a payment from the Government in an
amount equal to the declared election expenses,1 and a person/group of
persons is eligible for such payment if a Returning Officer at the
discontinued 2020 Legislative Council General Election accepted a
nomination form in respect of the person/group of persons and did not
decide that the nomination form or the nomination was invalid before the
discontinuation date of 1 August 2020, and the person/group of persons
did not withdraw the candidature. Such payment from the Government
is not an election donation within the meaning of the Elections (Corrupt
and Illegal Conduct) Ordinance (Cap. 554) ("ECICO").

' "Declared election expenses" is defined under section 9(5) of the Regulation to
mean the amount set out as the election expenses of an eligible person or eligible
group in the election return lodged for the discontinued 2020 Legislative Council
General Election.
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3. During the scrutiny of the Regulation, a number of members of
the Subcommittee expressed concerns about the possibility of candidates'
abusing the arrangement provided for under section 9 of the Regulation
and making fraudulent claims. The Subcommittee has requested the
Administration to provide the Panel on Constitutional Affairs in due
course with a report on the measures adopted by the Administration to
prevent possible abuse of the arrangement. In the Subcommittee's view,
such report should cover, among others, irregularities detected (if any)
involving candidates' making of materially false or misleading statements
in their election returns, and follow-up actions taken by the
Administration against suspected offences under ECICO etc.

4. A relevant extract (paragraphs 22 to 25) from the report of the
Subcommittee (LC Paper No. CB(2)378/20-21, which was circulated to

members vide LC Paper No. CB(2)389/20-21 on 24 November 2020) is
attached for your reference and follow-up.
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Extract from the report of
the Subcommittee on Emergency (Date of General Election)
(Seventh Term of the Legislative Council) Regulation
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Government's payment in respect of declared election expenses

22.  Section 9 of the Regulation provides that an eligible person or eligible
group is entitled to receive a payment from the Government in an amount equal to
the declared election expens.es,6 and a person/group of persons is eligible for
payment if a Returning Officer ("RO") at the discontinued election accepted a
nomination form in respect of the person/group of persons and did not decide that
the nomination form or the nomination was invalid before the discontinuation
date, and the person/group of persons did not withdraw the candidature. Such
payment from the Government is not an election donation within the meaning of
the Elections (Corrupt and Illegal Conduct) Ordinance (Cap. 554) ("ECICO").
Many members have expressed concerns about the possibility of candidates’
abusing the arrangement and making fraudulent claims. Queries have been raised
on the scope of coverage for "declared election expenses” as provided for in
section 9 of the Regulation and the measures to prevent abuse.

23.  According to the Administration, pursuant to section 8 of the Regulation,
ECICO applies to the discontinued election. Candidates are required to submit
election returns in relation to the discontinued election to set out all the election
expenses incurred by the candidates at the election and all the election donations
received by the candidates or their agents. Under section 2 of ECICO, "election
expenses" means expenses incurred or to be incurred, before, during or after the
election period, for the purpose of promoting the election of the candidate or
group, or prejudicing the election of another candidate or group. Given the
highly exceptional nature of the postponement of the LegCo General Election, in
order to pay candidates an amount equivalent to the election expenses that have
already been incurred at the election, section 9 of the Regulation provides that the
Government will make a payment equivalent to the amount of election expenses
declared to a candidate/list of candidate whose nomination form was accepted by
RO (except for the circumstances as elaborated in paragraph 22 above).
Section 9(5) of the Regulation further provides that "declared election expenses"
means the amount set out as the eligible person's or eligible group's election
expenses in the election return lodged for the discontinued election. This

6 "Declared election expenses" is defined under section 9(5) of the Regulation to mean the
amount set out as the election expenses of an eligible person or eligible group in the

election return lodged for the discontinued election.
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arrangement may, in some cases, be more generous than that in the financial
assistance scheme under the existing electoral law, but is relatively easy to
administer and, more importantly, fair to the candidates. CMAB has issued on
7 August 2020 guidelines on the payment arrangements, indicating the manner
and form in which a claim for a payment must be made, supported and verified;
and the particulars that such a claim must contain.

24. The Administration has further advised that ECICO aims at prohibiting
corrupt and illegal conducts, regulating election advertisements and imposing
reporting requirements with respect to expenditure and receipt of donations at the
public elections in Hong Kong. The offence provisions under ECICO include,
among others, offences relating to election returns. The Administration has also
reiterated that the reporting requirements regarding election expenses and receipt
of donations under ECICO remain unchanged and are applicable to the
discontinued 2020 LegCo General Election. After REO has received the election
returns from candidates, it would carefully check the election returns to ascertain
whether all the election expense and donations received have been properly
declared. If the election returns are incomplete or contain mistakes, REO would
invite candidates to provide further clarifications or information for the purpose
of verification, and suspected cases and complaints involving offences in relation
to election returns will be referred to the Independent Commission Against
Corruption for investigation. For the discontinued 2020 LegCo General Election,
REO will be vigilant in vetting election returns, to ensure that Government's
payments will only be released to candidates whose election returns and the
election expenses declared therein are in order.

75 Given members' concerns over possible abuse of the arrangement provided
for under section 9 of the Regulation where eligible persons and groups are
entitled to make claims for Government's payment in respect of declared election
expenses, the Administration has been requested to provide the Panel on
Constitutional Affairs in due course with a report on the measures adopted by the
Administration to prevent such abuse (as elaborated in paragraphs 22 to 24
above). Such report should cover, among others, irregularities detected (if any)
involving candidates' making of materially false or misleading statements in their
election returns, and follow-up actions taken by the Administration against
suspected offences under ECICO etc. |
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