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Hon Peter Shiu, Legislative Councillor B EWN
Ak E%EB LA English version only)
Hon Frankie Yick, Legislative Councillor

<

13™ October, 2021

Ms Ivy Ngai

Clerk to Legislative Council

Legislative Council Complex .
1 Legislative Council Road

Central, Hong Kong

Dear Ms Ngai,

Smoking (Public Health)(Amendment) Bill 2019

We write to refer your letter dated 12 October 2021 regarding the Administration’s views on our

proposed Committee stage amendments (CSAs) to the captioned Bill.

We hereby enclose our feedback on the Administration’s views for the President’s consideration

in determining the admissibility of my proposed CSAs.

Yours sincerely,

(o UM(W Y ¢

Felix k?hung : ./P{eter&S’hiu Frankie Yick

Encl.

BEPRIDERE 1 RIDEEHREAIE 717 2 Room 717, Legislative Council Complex, 1 Legislative Council Road, Central, Hong Kong
BFE Tel 25372442 {EE Fax: 25309167 EFHE M Email: frankieyick@liberal.org.hk



Smoking (Public Health) (Amendment) Bill 2019
Committee Stage Amendments

Comments on Administration’s Views

Amendments proposed by Hon SHIU Ka-fai

1. Rule 57(4)(a) of the RoP

(a)

(b)

(©)

(d)

(€)

The proposed Committee Stage Amendments (“CSAs”) seek not to alter
the subject matter of the Bill (i.e. to “prohibit the import, manufacture or
sale, or use in certain places, of prescribed alternative smoking products”)
but to amend the details of the Bill (i.e. the scope of “prescribed alternative
smoking products” as specified in clause 29 in the proposed Schedule 7 to
Cap. 371) within the boundary of Rule 57(4)(a).

The word “prescribed” in the long title means what is being prescribed by
the law as passed by the Legislative Council, not what being “prescribed”
by the Administration as stated in the proposed Schedule 7 of the Bill (a
proposition that is wholly unknown and inconsistent to the SAR’s
constitutional arrangement and law making process).

Whether there should be complete ban of “Heated Tobacco Products”
(“HTPs™) (i.e. question about the exact scope of “prescribed alternative
smoking products”) is without doubt a matter of public controversy, a fit
and proper subject matter for the Legislative Council to decide on merits
(albeit the 2018 Policy Address and the Administration have recommended
a complete ban). Rule 57(4)(a) in no way intends to curtail and limit the
legitimate function of the Legislative Council, and should not be used as a
pretext to preclude the Legislative Council from exercising its proper
function.

In substance, the CSAs constitute a clear and concrete alternative for the
Council (and society at large) to consider, to deliberate and to decide on
this important issue of public concern, without falling into the pitfall of the
“take-it-or-leave-it” approach as necessitated and implied by the
Administration’s position.

A fortiori, the CSAs to amend section 65 and Part Il of Schedule 1 to Cap.
109 are within the scope of the Bill as “related amendments” being stated



(f)

in the long title if the CSAs to amend the proposed Schedule 7 to and other
provisions of Cap. 371 are within the scope of the Bill.

Further, the amendment to the long title of the Bill is necessitated by the
CSAs to amend other provisions of the Bill, which are wholly within the
scope of the Bill. The said amendment has not widened the scope of the
Bill is evidenced by the fact that the CSAs to amend the other provisions of
the Bill have not necessitated any further amendments to the long title of
Cap. 371 itself as required by the Bill.

Rule 57(6) of RoP

(a)

(b)

(©)

(d)

(€)

The proposition that “taking into account the substantial difference in terms
of tobacco ingredients, physical designs, mechanism of releasing nicotine,
functions as well as packing and promotion, HTPs and conventional
smoking products are different classes of products” is not a “self-evident
truth” but subject to controversy and debate, a fit and proper subject matter
for the Legislative Council to decide on merits.

The CSAs seek to regulate HTPs as “conventional smoking products” in
the form of tobacco “sticks” or “capsules” analogous to the regulation of
cigarettes. On the other hand, the CSAs do not seek to regulate HTPs
“smoking devices”.

As such, no new “enforcement unit” is ever necessitated by the CSAs as
suggested by the Administration. The existing task force involved in the
control of “conventional smoking products” could take care of the
introduction of HTPs. No new or distinct function is imposed on the
Administration.

In addition, the CSAs to Cap. 109 will not result in any forgoing of revenue
but guarantees the collection of duty on HTPs which would otherwise be
lost to the illicit trade.

Whether the proposed regulation of HTPs is good for society, or whether
the regulation is sufficient, is a matter fit and proper for the Legislative
Council to decide on merits, not to be precluded by resorting to Rule 57(6)
of the RoP.



Amendments proposed by Hon Frankie YICK Chi-ming

Rule 57(6) of RoP

1.

It is Administration’s irrational policy to ban distribution and sale but not
personal possession of “Alternative Smoking Products” (“*ASPs”) that creates the
highly foreseeable demands for “highly sought-after class of banned products”
and “risks of illegal operations to bring ASPs into black market” in the first
place, even if no “transhipment cargos exemption” is ever proposed or created.
On the other hand, “illegal operations” should in no way be confused with the
“lawful operations” provided for by the CSAs.

No licensing is ever stipulated in the proposed CSAs. As envisaged, in actual
operation, the control of ASPs transhipment cargos will operate in accordance
with the existing “Transhipment Cargo Exemption Scheme” ( “f#ifH EYER 7

FFa]E8/572E”) operated by the Trade and Industry Department and the “Single
E-lock Scheme” (“fsiZ—$H513(” ) jointly operated by the Customs and
Excise Department and the Mainland Customs.

As such, no new “Licensing and Import/Export Control Unit” is necessitated by
the CSAs as suggested by the Administration. There is no new or distinct
function imposed on the Administration. The Government departments
concerned are performing their established and usual functions. Alternatively,
even if there is new and distinct function imposed, public money spent would be
nominal or negligible.

Whether the proposed “transhipment cargos exemption” is good for society (e.g.
good for the economy) or whether the envisaged control measures are sufficient
to prevent “illegal operations” is a matter fit and proper for the Legislative
Council to decide on merits, not to be precluded by resorting to Ruel 57(6) of the
RoP.



Amendments Proposed by Hon CHUNG Kwok-pan

Rule 57(6) of RoP

1.

No licensing is ever stipulated in the proposed CSAs. As envisaged, the “exempt
persons” will operate in accordance with their own undertakings to comply with
the conditions set out in the proposed section 15DDA(2), subject to the general
sanction imposed under the proposed section 15DA(4) of the Bill.

On the other hand, inspectors have already been appointed by the Secretary to
perform existing functions and to discharge existing duties variously stipulated
in Cap. 371. Enforcement of compliance with section 15DDA(2) can be readily
performed by these existing inspectors.

In any event, the number of entities involved in the smoking products trade
business in Hong Kong is highly limited. Those who have been involved in
conducting R&D activities is even less. On the other, without the need of
supporting local manufacturing of ASPs, the quantities of ASPs imported for
R&D purposes by exempt persons are foreseeably meagre and small. Also, the
inventory records are foreseeably simple and straight forward.

As such, no new “Licensing and Import Control Unit” is necessitated by the
CSAs as suggested by the Administration. There is no new or distinct function
imposed on the Administration. Alternatively, even if there is new and distinct
function imposed, public money spent would be nominal or negligible.

Whether the proposed “R&D exemption” is good for society (e.g. good for the
economy) or whether the control measures suggested are sufficient is a matter fit
and proper for the Legislative Council to decide on merits, not to be precluded
by resorting to Ruel 57(6) of the RoP.
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