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Dear Ms Cheng,

Mainland Judgments in Matrimonial and Family Cases
(Reciprocal Recognition and Enforcement) Bill (“Bill”)

We refer to your letter dated 29 December 2020 (“Letter”). Our
reply to the questions raised in paragraphs 1 to 11 of your Letter are set out
below. Our reply to the questions as set out in paragraphs 12 to 21 of your
Letter will follow.

Clause 3(1) and Schedules 1 and 2

Paragraph 1(a) of the Letter

2. To recap, the Arrangement on Reciprocal Recognition and
Enforcement of Civil Judgments in Matrimonial and Family Cases by the
Courts of the Mainland and of the Hong Kong Special Administrative Region
(“Arrangement”) aims to establish a procedural framework to facilitate the
recognition and enforcement of Hong Kong and Mainland civil judgments in
matrimonial and family cases by the courts of the other place. The Bill



implements the Arrangement by providing a procedural framework for
recognition and enforcement of certain Mainland court orders given in
matrimonial and family cases in Hong Kong. The range of disputes and
orders stated in Schedules 1 and 2 respectively of the Bill reflects the relevant
disputes and orders made under Mainland law. With this in mind, we turn
to your specific questions.

3 References to a “child” in Schedules 1 and 2 of the Bill can include an
illegitimate child, a step-child or an adopted child. In this regard, according
to the relevant provisions of Civil Code of the People’s Republic of China
((P#EAREFERE®E) ) (“PRC Civil Code”),’ illegitimate children
(“JE 46 4 F &) are entitled to the same rights as children “F4).2
Besides, the provisions concerning the relationship between parents and
children also apply to that between step-parents and step-children (“#&-
4y} and between adoptive parents and adopted children (“#&-F4")".

4, As for the reference to a “minor child” in item 12 of Schedule 1 of the

Bill, it is used in the context of disputes over right of guardianship (“% 3
7)., A “minor child” (“k ik F-F&”) is still a “child” and such term
similarly includes an illegitimate child, a step-child or an adopted child.

Paragraph 1(b) of the Letter
3. The specified orders in relation to the custody or maintenance of a

child above the age of 18 years and who cannot live independently, as
stipulated in item 2 of Part 1 and item 2 of Part 3 of Schedule 2 to the Bill,

The PRC Civil Code has come into force on 1 January 2021 and the Marriage Law of the People’s
Republic of China ( { ¥ 3 AR 40 B 4&4@7% ) ) was repealed on the same date. See Article 1260 of
the PRC Civil Code.

2 Article 1071(1) of the PRC Civil Code provides that “Jf4& 4 F 4% F A $L46 4 T B F e #EH......]"
(“Illegitimate children shall enjoy the same rights as legitimate children [...]”).

3 Article 1072(2) of the PRC Civil Code provides that 4 50 s 3 45 fo % HL A8 % 0 7 69 4 T % 1 69 A
F AR 0 BAAEMA LT F o M1heRE” (“The relevant provisions of this Law which
govern the relationship between parents and children shall apply to the rights and obligations in the
relationship between step-fathers or step-mothers and their step-children who are subject to the custody
of and receive education from them™).

4 Article 1111(1) of the PRC Civil Code provides that “ & f % M{a A3 2 B A& » H X FRFT L6y
A R 0 B AEMA TR ] ” (“As from the date of establishment of
the adoptive relationship, the provisions this Law which govern the relationship between parents and
children shall apply to the rights and obligations in the relationship between adoptive parents and
adopted children”).



reflect the types of court orders which may be made by the Mainland courts
in civil matrimonial and family cases in the Mainland, as agreed under
Article 3(1)(1) of the Arrangement. Where a specified order which is a
care-related order or maintenance-related order has been ordered to be
registered, clause 19(1)(a) of the Bill provides that the specified order may be
enforced in Hong Kong as if it were an order originally made by the relevant
registering court and the registering court had jurisdiction to make such
order.

Paragraph 1(c) of the Letter

6. We note that pursuant to Articles 23(1) and 37 of the Anti-domestic
Violence Law of the People’s Republic of China ( { ¥ # AR EF B R K
£ 717%) ) (“PRC Anti-domestic violence Law”), a person may apply to the
Mainland courts for an order for protection (A % %3 4) from domestic

violence committed by family members (“% i m B ”)°> as well as co-
habitants (“# ] & 7& &) A”) other than family members.®

7. According to Article 1045(3) of the PRC Civil Code, “family
members” (“# i s B”) include spouses, parents, children as well as other
close relatives who are living together. Article 1045(2) of the PRC Civil
Code provides that “close relatives” (“iL#1/§”) include spouses, parents,
children, siblings, paternal and maternal grandparents and paternal and
maternal grandchildren.

Clause 3(2) and (3)

8. The cross-references to the relevant provision of the Arrangement
(namely, “Article 3(1)(1)”) as stated in clause 3(2) and (3) and Schedule 1 of
the Bill are in line with the conventional cross-reference practice of Chinese
texts. Reference may be made to paragraph 2 of Article 61 the Legislation
Law of the People’s Republic of China ( (% # AR EABLEE) )

5 Article 23(1) of the PRC Anti-domestic Violence Law provides that “ & ¥ A B i & R & /1 &3 @ &
FRBEANAEAR  QARERFHFASZOMRESS  ARZRES E - (“Where a party
suffers from domestic violence or faces a real danger of domestic violence and applies to a people’s court
for an order for protection from domestic violence, the people’s court shall accept the application.”).

6 Article 37 of the PRC Anti-domestic Violence Law provides that “Z J& i, B BA b £ B A& 75 th A2 %
Mt RN ATE 0 SRAEMREIAT o (“This Law shall apply, mutatis mutandis, to acts of violence
committed by co-habitants other than family members.”).



(“PRC Legislation Law”).” The phrase “4 civil matrimonial and family
case referred to in this Arrangement” forms paragraph 1 (“% —#k”) under
Article 3, while the phrase “in the case of the Mainland, means” forms item 1
(“% —18”) under the said paragraph 1.

Clause 4

2% Schedule 3 of the Bill reflects the agreed coverage of Hong Kong
court orders as set out in Article 3(1)(2) of the Arrangement, which does not
include an order for settlement of property made under the Guardianship of
Minors Ordinance (Cap. 13) and the Matrimonial Proceedings and Property
Ordinance (Cap. 192). In this regard, we understand that, in practice,
settlement of property orders are not commonly made by the Hong Kong
courts.

Clause 5 and Clause 10(2)

Paragraph 5(a) of the Letter

10. Under Mainland law, the provisions on the trial supervision procedure
(“%8 3] Bs B 42 5-”) are set out in Chapter 16 of the Civil Procedure Law of
the People’s Republic of China ( { ¥ # AR EFB RFHFR%) ) (“PRC
Civil Procedure Law”). Trial supervision in respect of legally effective
judgments, rulings or conciliatory statements (*“ T 4& % & L4 N 89 H]

A ~ A E”) can be initiated by the people’s courts, the people’s
prosecutorates or on application by a party.® Trial supervision is a different
procedure from the appeal procedure and involves a review (“% &) of the
judgment or ruling by the court (the original court or a higher level court),
which may give rise to an order for retrial (“# %) if warranted. An

T Article 61 of the PRC Legislation Law provides that,
CERERBRNEFE - TUSH-F Bk KR-E-B
Mo B REARA P XECFRR AR 0 BRI  ANFRA T XRF mIE R K
i BEASRA MR SRR AR [ 1
(“As required by its contents, a law may consist of parts, chapters, sections, articles, paragraphs, items
and sub-items.

The sequence of parts, chapters, sections, and articles shall be numbered in the order of Chinese
numerals, paragraphs shall not be numbered, the sequence of items shall be numbered in the order of
bracketed Chinese numerals, and sub-items shall be numbered in the order of Arabic numerals. [...]")
(emphasis in bold).

8 See Articles 198, 199 and 208 of the PRC Civil Procedure Law.



application for retrial by a party will only be allowed where one or more of
the grounds stipulated under Article 200 of the PRC Civil Procedure Law
have been met.” An application for retrial shall generally be made by a
party within 6 months after the judgment or ruling has become effective.'
By contrast, a party has a right to file an appeal against a judgment or a ruling
made on first instance (“% — %) with the people's court at the next higher
level within 15 days from the date on which the written judgment is served."

11.  In the context of matrimonial and family cases, Article 202 of the
PRC Civil Procedure Law provides that a party may not make an application
for retrial in relation to effective judgments or conciliatory statements on
divorce. Article 206 further provides that where a decision for retrial is
made, the execution of the judgment, ruling or conciliatory statement shall be
suspended, except that suspension is not mandatory for cases involving
claims for spousal maintenance and support for children, etc.'?

Paragraph 5(b) of the Letter

12.  Whether a Mainland Judgment given in a matrimonial or family case
is effective (within the meaning of clause 5 of the Bill) is a question of fact in
respect of which the applicant bears the burden of proof. In this connection,
clause 10(2) of the Bill provides a rebuttable evidentiary presumption. As
mentioned in paragraph 10 above, an application for retrial is subject to
review. In other words, retrial may or may not be allowed on an application
by a party. Moreover, as mentioned in paragraph 11 above, execution will
only be suspended, if at all, if retrial is ordered; further, execution in respect
of maintenance payment may not be suspended even if the case is ordered to
be retried.”® Therefore, the fact that an application for retrial has been made

®  The grounds include where a party’s right to defend was deprived in violation of the provisions of law
(“3 ROEEME » R % F AFEAEA 497), where a party was not lawfully summoned and a default
judgment was made in his absence (“4 4&1% Z 1% » £F F|897), etc.  See Article 200 of the PRC
Civil Procedure Law.

10 See Article 205 of the PRC Civil Procedure Law.

I See Article 164 of the PRC Civil Procedure Law.

12 Article 206 of the PRC Civil Procedure Law provides that “i B & B F AT AEHES KL
PoEBH kR R AT NPT R EBERE REARL.IERM 0 TR EPAT 7
(“Where a case has been decided to be retried in accordance with the trial supervision procedure, the
execution of the original judgment, ruling or conciliatory statement shall be ruled to be suspended,
except for cases involving claims for maintenance of a child or a spouse [...].”).

13 See footnote 12.



under the trial supervision procedure under Mainland law may unlikely be
sufficient, per se, to rebut the presumption under clause 10(2) of the Bill.

Clause 8

13. In deciding whether to give permission for registration applications to
be made, the District Court is, in essence, exercising a discretion in
considering whether to allow an extension of time. It is trite law that the
courts have a wide and unfettered discretion in considering time extension
applications with the object of avoiding injustice and prejudice to the
parties."* The applicant should give adequate explanation for the inability to
comply with the stipulated time limit.'

14. The particular matters that will be taken into account by the court
when exercising its discretion under section 8 of the Bill would depend on the
circumstances of particular cases and subject to case law that may develop
after the Bill has come into operation. Nonetheless, reference may be made
to how the court has allowed extension of time to make applications under
statutory provisions in the matrimonial and family context. For example,
section 12 of Cap. 192 provides that enforcement action may not be taken in
respect of arrears under certain orders'® for maintenance and ancillary relief
which have become due for more than 12 months save with the leave of the
court. In that context, it has been established that arrears will be
unenforceable unless there are special circumstances and that the court
should pay regard to the extent the applicant has taken action to assert his or
her rights by, for example, making requests for payment.!’

Clause 11

15. We confirm the legislative intention under Clause 11(4)(a)(ii) of the
Bill that, in relation to a maintenance-related order which requires periodic
payment or periodic performance of act, the registration of the order would
cover all future obligations to pay or perform an act under that order even if

4 See, for example, LLY v LKY (FCMC 6897/2003, date of decision: 8 March 2009), at paragraphs 25-27.
15 Ibid.
16 je. Sections 3, 4(1), 5(2), 8(5) or 8(6) of Cap. 192.

17 See CSL v WIWK (CACV 278/2003, date of judgment: 25 February 2004), at [28]-[30], cited in, for
example, LBO v WWKF (FCMC 11924/2015, date of judgment: 30 April 2005).



the relevant payments or performances have not yet become due.

Clause 12

16.  According to Article 6 of the Measures for the Charging of Litigation
Fees ( {3 & F 3 &3k ) ) issued by the State Council on 19 December
2006, litigation costs (“3f# & A ™) include case acceptance fee (“% 2 &),
application fee (“ ¥ #% % ”) and other expenses including travelling,
accommodation, living expenses, etc. incurred by witnesses, translators, etc.
for the purpose of attending trial.

Clause 16(1)(b), (¢) and (h) and Clause 16(2)

Paragraph 11(a) of the Letter

1% Clause 16(1)(b) of the Bill is concerned with the respondent not
having been summoned (“{%94”) to appear in the Mainland court in the
relevant proceedings in respect of which the relevant Mainland Judgment has
been made.

18.  If a case proceeds by way of the ordinary procedure (“i& i@ 42 /")
under Mainland law, Article 227 of the Interpretation of the Supreme
People’s Court on the Application of the “Civil Procedure Law of the
People'’s Republic of China” ( { fx g ARGETEMNER (F AR KA
BEINE) 69#%) ) (“Interpretation on PRC Civil Procedure Law”)
provides that the parties concerned would be summoned to appear in court 3
days in advance by way of summons (“4% Z”) served on them by the
people’s court. Modes of service include direct service, leaving the
summons at the residence of the recipient, postal service, or, where the
recipient agrees, by electronic means such as fax or email, etc. Further
details can be found in Section 2 of Chapter 7 of the PRC Civil Procedure

Taw®

19. Where the whereabouts of a party is not known, a summons could be

18 Tt is also possible for a case to proceed by way of “summary procedure” (“ff % 42 5”) — see Article 157
of the PRC Civil Procedure Law and Articles 256 and 257 of the Interpretation on PRC Civil Procedure
Law — in which case the parties may be summoned by oral messages, phone calls, text messages, fax,
emails or other simple and convenient means — see Article 261 of the Interpretation on PRC Civil
Procedure Law.



deemed to have been served by way of public announcement (/% 3% 3£”)
upon expiration of the prescribed period of time.'” Service by public
announcement can take the form of posting in the bulletin board of the
relevant people’s court and at the domicile of the party concerned, or by
publication in newspapers, information networks or other media, etc.?
With respect to a summons being served by public announcement, the
announcement must state the time and venue at which the party must appear
in court and the legal consequences that may arise from a failure to appear in
court.?!

Paragraph 11(b) of the Letter

20. It would be for the court to decide whether a person has been given
reasonable opportunity to make submissions and defend the proceedings
based on the specific facts of the case before the court. That said, one
example may be found in Sun Tian Gang v Hong Kong & China Gas (Jilin)
Ltd.,”* a case concerning an application to the Court of First Instance for
leave to set aside an arbitral award made in Hong Kong. In that case, the
court found that at the time of commencement of the arbitration when the
Notice of Arbitration was served, and also throughout the arbitration, the
applicant, Sun, was under arrest and was detained in custody in the Mainland.
The court found that Sun was not given proper notice of the arbitral
proceedings nor was he able to present his case. The court held that he had
been “deprived ... of the fair opportunity to consider the evidence and to
present his case”® and set aside the arbitral award on this basis (compare
similar grounds in Clause 16 (1)(c) of the Bill).

21. References may also be drawn to the circumstances where a person
would be considered under Mainland law to have been deprived of the right

19 Article 92(1) of the PRC Civil Procedure Law provides that “$% %% AF %A » S A AR EH
Euy R kg Addde A EAS2 a4 BN+ A BpRAEE o 7, which can be
translated as “If the whereabouts of the person on whom judicial documents are to be served is unknown,
or if the documents cannot be served by the other methods specified in this Section, the documents shall
be served by public announcement. The documents shall be deemed to have been served upon
expiration of 60 days after the date on which a public announcement has been made.”.

20 See Article 138 of the Interpretation on PRC Civil Procedure Law.
21 See Article 139 of the Interpretation on PRC Civil Procedure Law.
2 (HCCT 46/2015), reported in [2016] 5 HKLRD 221.

23 1Ibid, at [57].



to defend his or her case in violation of the law, such as where the party was
not allowed to put forward his or her arguments on the case; a hearing was
not conducted despite being so required; the party was unable to exercise his
or her right to defend because, in violation of the law, the judicial documents
had not been served; or other circumstances where the party was deprived of
his or her right to defend in violation of the law.?*

Paragraph 11(c) of the Letter

22. Reference may be made to Hong Kong case law in understanding
how the courts have applied the public policy ground in considering
applications to set aside the enforcement of arbitral awards or the recognition
of non-Hong Kong divorce.

23.  Hong Kong case law has consistently held that the concept of “public
policy” of Hong Kong refers to the “fundamental conceptions of morality
and justice” of Hong Kong. In the context of enforcement of arbitral
awards under the New York Convention, the Court of Final Appeal has held
that the expression “public policy” as it appeared in the then section 44(3) of
the Arbitration Ordinance (Cap. 341)* is a multi-facetted concept. Woven
into this concept is the principle that courts should recognise the validity of
decisions of foreign arbitral tribunals as a matter of comity, and give effect to
them, unless to do so would violate the most basic notions of morality and
justice. It would take a very strong case before such a conclusion can be
properly reached, when the facts giving rise to the allegation have been made
the subject of challenge in proceedings in the supervisory jurisdiction, and
such challenge has failed.?

24, The “public policy” ground is invoked where there is something that

2 See Articles 170(1)(4) and 200(1)(9) of the PRC Civil Procedure Law and Articles 325(1)(4) and 391 of
the Interpretation on PRC Civil Procedure Law. Under Mainland law, the original judgment may be
quashed and a re-trial ordered.

2 Cap. 341 was repealed upon the Arbitration Ordinance (Cap. 609) coming into effect. The
corresponding provision is section 86(2)(b) of Cap. 609.

% See Hebei Import & Export Corporation v Polytek Engineering Co. Ltd. (FACV 10/1998), reported in
[1999] 1 HKLRD 665, at [99]-[100]. This case concerns the enforcement of an arbitral award by Hebei.
The Court of Appeal allowed Polytek’s appeal to set aside the enforcement order on the ground that it
would be contrary to Hong Kong’s public policy to enforce an award that was the product of a flawed
proceeding. The Court of Final Appeal reversed the Court of Appeal’s decision, finding that Polytek
could have raised the issue of procedural flaw before the arbitration tribunal but chose not to do so. A
party invoking the public policy ground must act in good faith.



amount to “substantial injustice” which is “so shocking to the court’s
conscience as to render enforcement repugnant”.?’ While the factors
considered by the court would vary from case to case, such considerations
can include whether the respondent has been given due and fair notice of the
proceedings so as to be able to answer and defend the claims against him, as
seen in the case of Sun Tian Gang v Hong Kong & China Gas (Jilin) Ltd
mentioned in paragraph 20 above.?®

25.  In the context of matrimonial proceedings, “contrary to public policy”
is a ground on which recognition of divorce obtained overseas (including
divorce obtained in the Mainland) may be refused under the existing
mechanism in Part IX of the Matrimonial Causes Ordinance (Cap. 179).%
In this regard, it was observed in the majority judgment of the Court of Final
Appeal in the case of ML v YJ*° that,

“Leaving aside cases of want of procedural fairness, the public policy
discretion has only been applied in cases where the decree offends
against our ideas of “substantial justice”. [...]

It is not possible to define “public policy” or what is meant by
“substantial justice”. Although the discretion is to be exercised
sparingly, there is no limit to the combination of circumstances which
fall to be considered under it. [... ]!

26.  Nonetheless, it has been stated by Litton LJ that recognition will not
be refused on the “public policy” exception simply because “better financial
provision will be made for the wife in our courts than will be made for her in
the courts of the jurisdiction the recognition of whose decree is in
question”**  Further, the court shall also consider if recognition may render
a party to be “left without any or scant financial support’ as well as the

conduct of the parties in relation to the foreign proceedings.”

27 See A v R (Arbitration: Enforcement) (HCCT 54/2008), reported in [2009] 3 HKLRD 389, at [23].
28 See footnote 22, at [4].

2 See section 61(2)(b) of Cap. 179.

0 FACV 20/2009, reported in (2010) 13 HKCFAR 794.

3 Ibid, at [124]-[125].

32 1bid, at [130].

3 Ibid, at [131]-[132].



Paragraph 11(d) of the Letter

27.  The best interests of the child is one of the factors to be taken into
account when considering whether the registration of the relevant specified
order(s) should be set aside on ground that its registration or enforcement is
“manifestly contrary to public policy of Hong Kong”. While whether the
“public policy” ground for setting aside a registration is made out, and
considerations of the best interests of the child, are matters for the Hong
Kong court to decide having regard to the specific facts of the case before it,
in light of the views expressed by the Hong Kong courts on the nature of the
“public policy” ground in the judgments mentioned in paragraphs 22 to 26
above, we believe that the registration would unlikely be set aside merely
because the Hong Kong court considers that a different order would have
been made had the substantive dispute been adjudicated in Hong Kong. It is
likely that specified orders in relation to the custody or maintenance of a
child may be set aside only where enforcement would be “so shocking to the
court’s conscience as to render enforcement repugnant”, and not merely
because better provision would have been made by Hong Kong courts than
made by the Mainland courts.

28.  Pursuant to Article 9(2) and (3) of the Arrangement, the Mainland
courts are expected to take into account the best interests of the child in the
course of considering whether recognition and enforcement of the Hong
Kong judgment will be manifestly contrary to the basic principles of the law
of the Mainland or the social and public interests of the Mainland. This test
is necessarily fact sensitive. Reference may be made to the Arrangement on
Reciprocal Recognition and Enforcement of Judgments in Civil and
Commercial Matters by the Courts of the Mainland and of the Hong Kong
Special Administrative Region Pursuant to Choice of Court Agreements
between Parties Concerned signed in 2006 which contains a similar ground
of refusal for the Mainland courts not to enforce Hong Kong judgments. As
far as we understand, the Mainland courts have sparingly refused to enforce
Hong Kong judgments under that Arrangement on the ground that to do so
would be contrary to the social and public interests of the Mainland.



Further, since the objective of the Arrangement is to facilitate recognition and
enforcement of judgments given by the courts of one jurisdiction by the
courts of the other jurisdiction, it is expected that the threshold for refusing
recognition and enforcement under Article 9(2) and (3) would be high
(“manifestly contrary to”).

Yours sincerely,

( Deneb CHEUNG )
Senior Assistant Solicitor General (China Law)
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