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l. Meeting with the Administration
[File Ref.: CMAB S/F (1) to E4/1, LC Paper Nos. CB(3)864/20-21, LS110/20-
21, CB(4)1439/20-21(01) to (02) and CB(4)1456/20-21(01)]

The Bills Committee deliberated (index of proceedings attached at Annex).

2. Members noted that the following papers were tabled at the meeting:

(@) the Administration's written response to issues raised by members at
the previous meeting on 27 August 2021;

(b) letter dated 2 September 2021 from Mr Tony TSE; and
(c) submission from the Liberal Party.

(Post-meeting note: The above papers were issued on 3 September 2021 vide
LC Paper Nos. CB(4)1491/20-21(01) to (03) respectively.)

3. The Administration briefed members on its written response to issues raised
by members at the previous meeting on 27 August 2021, and made a verbal response
to the issues raised in the letter dated 2 September 2021 from Mr Tony TSE.
The Chairman requested the Administration to provide a written response to
Mr TSE's letter after the meeting.

(Post-meeting note: The Chinese and English versions of the Administration's
written response to Mr TSE's letter [LC Paper No. CB(4)1559/20-21(01)]
were issued on 20 September and 15 October 2021 respectively.)

Clause-by-clause examination of the Bill

4. The Bills Committee continued with the clause-by-clause examination of the
Bill.

Clause 9: Prohibition of certain uses of national flag and national emblem

5. Members noted that clause 9 of the Bill sought to amend section 6 of the
National Flag and National Emblem Ordinance ("NFNEO") to provide for additional
circumstances in which the national flag, the national emblem and their designs must
not be displayed or used. Members enquired whether using design of the national
flag on souvenir items (e.g. face masks, stickers) would be prohibited under the
proposed section 6(1)(a) of NFNEO. Mr LUK Chung-hung pointed out that some
of the souvenir items bearing the design of the national flag had shown images of
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the five stars which were not positioned properly, with the four smaller stars not
correctly angled in relation to the bigger star. He urged the Administration to step
up its publicity efforts on the correct specifications for the national flag and
strengthen monitoring in this regard.

6. Deputy Secretary for Constitutional and Mainland Affairs (2) ("DSCMA(2)")
advised that the use of the design of the national flag on souvenir items or face masks
was not unlawful under the proposed section 6(1) of NFNEO as long as the national
flag or its design was not displayed or used in trademarks, registered designs or
commercial advertisements, private funeral activities or other occasions on which or
places at which the display or use of the national flag or its design was restricted or
prohibited under the stipulations made by the Chief Executive ("CE"), and the
national flag or its design shown on the souvenir items or face masks complied with
the specifications stipulated in Schedule 1 to NFNEO.

7. Members noted that clauses 14 and 15 of the Bill respectively amended
Schedules 1 and 2 to NFNEO to elaborate further on the specifications for the size
of national flags and national emblems.

8. Members also noted that according to the relevant stipulations made by CE
currently in force, a person was prohibited from using the national flag, national
emblem, or their designs in connection with any trade, calling or profession, or the
logo, seal or badge of any non-governmental organization except with prior approval
from the Government. Mr Steven HO said that members of the fishing trade might
wish to fly national flags on their fishing vessels to mark the anniversaries of the
establishment of the Hong Kong Special Administrative Region and the National
Day. Mr HO suggested that the Administration should consider making special
arrangements on the aforementioned occasions by setting up a designated channel
for handling large volumes of relevant applications for prior approval; or making an
exemption in the relevant stipulations to allow the display of the national flag by
trades, callings and professions without prior approval.

9. At Mr Steven HO's request, Secretary for Constitutional and Mainland Affairs
("SCMA") undertook to follow up on Mr HO's suggestion and provide a written
response after the meeting. SCMA advised that the Administration would step up
publicity work and provide guidelines to facilitate compliance with NFNEO and the
relevant stipulations made by CE.

(Post-meeting note: The Chinese and English versions of the Administration's
written response [LC Paper No. CB(4)1559/20-21(01)] were issued on
20 September and 15 October 2021 respectively.)
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10. Mr Martin LIAO pointed out that the law of passing off under the common
law system in Hong Kong protected the rights of unregistered trademarks, whereas
the common law system was not practised in the Mainland. He asked whether
"trademarks" in the proposed sections 6(1)(a) and 6(2)(a) of NFNEO carried the
same definition as in the corresponding articles in the two amended national laws.
DSCMA(2) explained that the proposed sections 6(1)(a) and 6(2)(a) reflected the
principles and spirit of Article 20 of the amended National Flag Law and Article 13
of the amended National Emblem Law, as well as the common law system practised
in Hong Kong. She confirmed that the definition of "trademarks" in the proposed
sections 6(1)(a) and 6(2)(a) covered both registered and unregistered trademarks.

11. In response to Mr Steven HO's enquiries, SCMA said that he did not have
information at hand about any existing registered designs which contained the
national flag, the national emblem, or their designs. SCMA advised that if such
cases were found after the passage of the Bill, the Administration would, on a case-
by-case basis, follow up by requesting the parties concerned to make necessary
rectifications. The Administration would take law enforcement actions if the
parties concerned failed to make such rectifications. Principal Assistant Secretary
(Constitutional & Mainland Affairs)7 added that section 6(3) provided that only a
person without lawful authority and reasonable excuse would commit the relevant
offences.

12.  The Bills Committee completed the clause-by-clause examination of the Bill
at this meeting. As members raised no more issues on the Bill, the Chairman declared
that the Bills Committee had completed its scrutiny work. Members noted that the
Chairman would make a verbal report on the deliberations of the Bills Committee to
the House Committee ("HC") on 10 September 2021. The Administration
indicated its intention to resume the Second Reading debate on the Bill at the Council
meeting of 29 September 2021. Members raised no objection. Members noted
that the deadline for giving notice of amendment(s) to the Bill was 5:00 pm on
18 September 2021.

(Post-meeting note: The written report of the Bills Committee to HC was
issued on 17 September 2021 vide LC Paper No. CB(4)1550/20-21.)

Il.  Any other business

13.  There being no other business, the meeting ended at 11:50 am.

Council Business Division 4
Leqislative Council Secretariat
3 December 2021
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