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INTRODUCTION

At the meeting of the Executive Council on 16 March 2021, the
Council ADVISED and the Chief Executive ORDERED that the
Securities and Futures and Companies Legislation (Amendment) Bill
2021 (“the Bill”), at Annex A, should be introduced into the Legislative
Council (“LegCo”) to —

(@) enable the implementation of an Uncertificated Securities
Market (“USM”) regime under which investors will have the
option to hold securities in their own names and without paper
documents, and the Securities and Futures Commission (“SFC”)
will be empowered to make rules relating to the operational
and detailed regulatory matters under the regime; and

(b) refine and clarify the scope of regulated activities (“RAS”)
under the over-the-counter (“OTC”) derivative licensing
regime in order to strengthen the regulatory framework in
Hong Kong.

JUSTIFICATIONS
(i) USM regime

Current paper-based securities regime

2. At present, Hong Kong adopts a paper-based securities regime



under which the law?! requires that companies must issue paper
certificates as evidence of legal title? and investors must use paper
instruments to transfer legal title to the securities.

3. In practice, however, most investors do not choose to hold legal
title to the securities they own. Instead, they hold only the beneficial
interest® in such securities through the Central Clearing and Settlement
System (“CCASS”) which is the securities settlement system operated by
the Hong Kong Securities Clearing Company Limited (“HKSCC”)%. Al
securities held within CCASS are registered in the name of a single
nominee, i.e. HKSCC Nominees Limited. The transfer of securities
within CCASS can be paperless because it only involves a change in
beneficial interest but not legal title.

4, Investors who prefer to hold legal title to their securities, rather
than just the beneficial interest, can only do so in paper form. There is,
at present, no option for investors to hold securities in their own names
and without paper.

Benefits of a USM regime

5. As part of our efforts to elevate our financial market
infrastructure and thereby further enhance the efficiency and
competitiveness of our market, the Government is committed to taking
forward the USM regime in Hong Kong. The proposal will provide a
digitalised environment for the holding and transfer of legal title to
securities, thus enabling straight-through processing and shortening
turnaround time for related processes. Compared with the current paper-
based regime where investors can only hold securities in their own names
in certificated form, such option will enable investors to enjoy both better
legal protection (through holding securities in their own name) and

L Currently, the Companies Ordinance (Cap. 622) requires the issue of paper certificates and the use
of paper instruments of transfer in respect of shares and debentures. The Stamp Duty Ordinance
(Cap. 117) requires the use of a paper instrument of transfer for the transfer of a unit in a unit trust
scheme.

2 Investors who hold legal title to securities are registered with the issuer as the legal owner of the
securities. They can enjoy the rights as the securities holders and investors and receive the
entitlements from the issuer directly.

3 Investors who hold only the beneficial interest in securities are not registered with the issuer and
have no direct relationship with the issuer. They must therefore rely on contractual arrangements
with their intermediaries to enjoy the rights and benefits of holding the securities.

4 HKSCC is a recognized clearing house under the Securities and Futures Ordinance (Cap. 571).
It is also a subsidiary of Hong Kong Exchanges and Clearing Limited.



greater convenience (through holding securities in uncertificated form, i.e.
without paper).

6. The Government, the SFC, the Hong Kong Exchanges and
Clearing Limited (“HKEX"), the Federation of Share Registrars Limited
(“FSR”)® and the industry have made concerted efforts in taking forward
the USM regime in the past years, including previous legislative work® to
provide legal backing for implementing the USM regime. With further
feedback from the industry and the continuous evolvement of the market,
we have developed a revised operational model (hereafter referred to as
the “Revised Model”) for implementing the USM initiative that can better
align with the overall interests of the market while achieving the
objectives as stated in paragraph 5 above.

Key Features of Revised Model
(a) Options for holding securities

7. Under the Revised Model, investors can hold legal title to
securities in uncertificated form through either (a) a new feature provided
by the relevant issuer’s share registrar (i.e. the USI feature”); or (b) a new
feature provided within the HKEX system (i.e. the USS feature®) and
managed by a sponsoring clearing / custodian participant. It entails
minimal structural change to the overall operational arrangements in the
market, thus preserving the existing settlement efficiencies and the
relatively low intraday liquidity needs that market participants currently
enjoy.

(b) Interface between share registrars’ and HKSCC’s systems
8. Investors who hold securities in their own names through a USI

or USS feature will need to move the securities into the clearing and
settlement environment to settle sell transactions conducted on the Stock

> Share registrars are service providers which assist companies in maintaining their register of
members.

6 The Securities and Futures and Companies Legislation (Uncertificated Securities Market
Amendment) Ordinance 2015 was enacted by the Legislative Council based on an operational
model proposed in 2009/2010.

7 The acronym “USI” denotes that the holdings in question belong to an uncertificated securities
holder, and that the feature is provided by the issuer’s share registrar.

8 The acronym “USS” denotes that the holdings in question belong to an uncertificated securities
holder, and that the feature is provided by a sponsoring clearing / custodian participant.



Exchange of Hong Kong (“SEHK?”). This will effectively constitute a
legal title transfer of securities from the relevant investor to HKSCC
Nominees Limited. Similarly, investors who have acquired securities
through buy transactions conducted on the SEHK and wish to have them
registered in their own name will need to move them out of the clearing
and settlement environment. This will also constitute a legal title
transfer from HKSCC Nominees Limited to the relevant investor. To
ensure that such transfers can be effected securely and efficiently, share
registrars will become participants of the HKEX’s clearing and settlement
system (“HKEX System”), thus essentially creating an electronic
interface between their respective systems. An illustration is at Annex
B.

Q. The initial development costs of the new systems to support the
Revised Model will largely be borne by the HKEX and share registrars as
part of their commitment to the ongoing technological development of
Hong Kong’s markets. The cost implications for market participants
will be limited.

(c) Progressive migration to full dematerialisation of securities

10. We will adopt a phased approach to implement the USM
regime, both in terms of the products and processes to be covered. In
terms of products, we aim to start first with listed shares of Hong Kong
companies and then listed shares of non-Hong Kong companies. In
terms of processes, we plan to focus first on IPOs, and then turn to the
dematerialisation of existing shares. The pace and timetable for
migrating to full dematerialisation will be stipulated in subsequent
subsidiary legislation and contingent on market readiness and, for non-
Hong Kong companies, the compatibility of the respective companies
laws of their places of incorporation with the proposed USM regime®.

(i)  OTC derivative licensing regime

11. The Securities and Futures (Amendment) Ordinance 2014
(“SFAO 2014”) was enacted to introduce an OTC derivative regulatory
framework in Hong Kong. Among others, it establishes an OTC
derivative licensing regime which includes the introduction of two new
RAs under Schedule 5 to the SFO, namely (a) a new Type 11 RA (dealing

® In the case of listed shares of non-Hong Kong companies, we will focus on three main
jurisdictions, i.e. Bermuda, Cayman Islands and the Mainland. Listed companies incorporated in
these jurisdictions, together with those incorporated in Hong Kong, account for over 98% (as at
end 2020) of the market capitalisation of all listed companies in Hong Kong.



in OTC derivative products or advising on OTC derivative products), and
(b) a new Type 12 RA (providing client clearing services for OTC
derivative transactions). Alongside the above, the existing Type 9 RA
(asset management) and Type 7 RA (provision of automated trading
services) are expanded to cover OTC derivative portfolios and
transactions respectively. Such licensing regime has yet to commence
pending the enactment of relevant subsidiary legislation.

12. Section 53(23) of the SFAO 2014 prescribes a list of carve-outs
from the OTC derivative licensing regime. There is a need to refine the
scope of RAs and provide more clarity about the exceptions to better
reflect the policy intent.

LEGISLATIVE PROPOSALS
(i) USM regime

13. The implementation of the USM regime under the Revised
Model will necessitate amendments to certain pieces of existing
legislation, mainly the Securities and Futures Ordinance (Cap. 571)
(“SFO”) and the Companies Ordinance (Cap. 622) (“CQO”). The
proposed amendments will provide for the broad framework of the USM
regime under the Revised Model, while details relating to more
operational and technical matters under the USM environment will be set
out in new items of subsidiary legislation to be made by the SFC.

14, As far as the SFO is concerned, our proposed legislative
amendments cover the following key areas —

(@) Broad framework of USM regime: We propose to add a new
Part to the SFO to provide for a broad framework of the
USM regime, including the guiding principles regarding the
evidencing and transfer of title to securities without paper
instruments under the USM environment.

(b) Requlation of share registrars: We propose to amend the SFO
to provide for a broad regulatory framework for share
registrars to be approved and regulated by the SFC for
providing securities registrar services. We also propose to
empower the SFC to make rules to set out the detailed
regulatory requirements.




(©)

15.

The SFC’s rule-making power: We propose to empower the
SFC to make rules providing for various technical,
operational and detailed regulatory matters under the USM
environment, including the setting of timelines for the
phased implementation of the USM regime.

As far as the CO is concerned, the proposed amendments cover

the following key areas —

(@)

(b)

(©)

(d)

Allotment and transfer of shares in uncertificated form: We
propose to amend the CO to the effect that listed companies
will not be required to issue paper share certificates to
shareholders to evidence the legal title of the shares in
uncertificated form. Similarly, the CO will be amended
such that the transferor and transferee of shares in
uncertificated form will not be required to submit an
instrument of transfer to the company to register the transfer.

Lost share certificate: We propose to amend the CO such that
listed companies that have begun the process of
dematerialising their shares will no longer be obliged to
provide replacement share certificates to shareholders who
have lost or damaged their original share certificate.
Instead, such shareholders may be required to dematerialise
their shares. The ownership and entitlements of
shareholders would still be preserved.

Appointment of proxies: Experience in recent years indicates
that section 596 of the CO, which allows shareholders to
appoint multiple proxies, might be used by shareholders of
listed companies very extensively, but not for genuine
purposes. We therefore propose amending that provision so
that it imposes a limit on the number of proxies that could be
appointed by individual shareholders of listed companies.

Closure of register of members: We propose to amend
section 632 of the CO to specify that listed companies may
not close their registers of members for a period longer than
the one specified by the SFC, such that holders of securities
in uncertificated form can move securities into and out of the
HKEX System under the USM regime without severe
impediments.




(€)

Encouraging electronic _communications: The proposed

legislative amendments will enable the SFC to make rules to
mandate the use of electronic communications by listed
companies and securities holders in certain cases (e.g.
corporate action events) taking into account market readiness
in future.

(i)  OTC derivative licensing regime

16.

We propose refining the scope of the new Type 11 and Type 12

RAs, as well as the expanded Type 9 RA and the existing Type 3 RA
(leveraged foreign exchange trading) in Schedule 5 to the SFO. Since
certain provisions in the SFAO 2014 with respect to the licensing regime
have not yet commenced, we propose that the SFAO 2014 and SFO be
amended to —

(a)

(b)

()

(d)

(€)

(f)

carve out corporate treasury activities of non-financial
groups from Type 9, Type 11 and Type 12 RAs;

narrow the scope of Type 11 RA so that it does not capture
activities of providers of post-trade multilateral portfolio
compression services, and that of Type 11 and Type 12 RAs
so that they do not capture activities of overseas clearing
members subject to certain prerequisites;

provide a separate carve-out for portfolio compression
services provided by central clearing counterparty and
providers of client clearing services from Type 11 RA,;

refine the scope of Type 12 RA to exclude certain services
provided by asset managers or other activities that are
ancillary to clearing;

narrow the scope of expanded Type 9 RA so that it does not
capture portfolio management services for wholly-owned
group companies and incidental portfolio management
activities by professionals;

provide a carve-out under Type 3 RA for leveraged foreign
exchange trading by asset managers who are already licensed
for Type 9 RA and deal in foreign exchange transactions
solely for the purpose of managing assets; and



(g) build in a general power to carve out further activities from
the scope of Type 9 and Type 12 RAs in future.

17. As regards the fees under the licensing regime, all RAs are
currently subject to uniform licence application fees and annual fees
(except for Type 3 RA). We propose that the same fee structure and fee
levels set out in Schedule 3 to the Securities and Futures (Fees) Rules
(“Fees Rules”) (Cap. 571, sub. leg. AF) currently charged in respect of all
RAs other than Type 3 RA should apply to the new Type 11 and Type 12
RAs. No legislative amendments to the Fees Rules would be required to
effect this proposal.

18. Separately, fee waivers are currently provided for an
intermediary licensed or registered for Type 7 RA who is also required to
be licensed or registered for Type 1 (dealing in securities) or Type 2
(dealing in futures contracts) RA. Following the expansion of the
definition of Type 7 RA to include electronic facilities for OTC derivative
products, we propose that, similar to the prevailing arrangements for
persons licensed or registered for Type 1 or Type 2 RA, an additional
waiver will be provided to waive the application fee and annual fee in
respect of Type 7 RA for persons who are also licensed for Type 3 or
Type 11 RA if their carrying on of Type 7 RA is incidental to their
carrying on of Type 3 or Type 11 RA.

(ili)  Other miscellaneous amendments

19. We will take the opportunity to include other technical
amendments to facilitate implementing the USM regime and other related
matters in the securities market.

OTHER OPTIONS

20. Given that major international financial centres around the
world have adopted different approaches to dematerialise their securities
market and enhance the OTC derivative regulatory regime, it is important
for us to ensure that our financial market infrastructure and regulatory
regime remain competitive. Maintaining the status quo will call into
question our commitment to upholding our position as an international
financial centre,



THE BILL
21, The main provisions of the Bill are as follows —
(A) Part 2 — Amendments relating to the USM regime

(@) Division 1 of Part 2 adds a new Part I1IAA to, and amends
various provisions in, the SFO to provide for the general
principles to be adopted for the USM regime and a
regulatory regime for persons providing securities registrar
services and to empower the SFC to make rules regulating
the USM environment;

(b) Division 2 of Part 2 amends the CO to provide for, for the
purposes of the USM regime, matters including allotment
and transfer of shares in a listed company and application for
holding shares in a listed company in uncertificated form in
case of loss of share certificates;

(c) Division 3 of Part 2 contains related amendments, including
amendments to the Stamp Duty Ordinance (Cap. 117) to
provide for a new stamping method for the collection of ad
valorem stamp duty involving shares in uncertificated form
and other amendments to the CO, including authentication of
documents or information sent or supplied by or to a listed
company in electronic form and limiting the number of
proxies that may be appointed by an individual member of a
listed company.

(B) Part 3 — Amendments relating to OTC Derivative Licensing
Regime

Part 3 amends Schedule 5 to the SFO and certain provisions in the SFAO
2014 to carve out activities that are not intended to be covered by the
OTC derivative licensing regime and to clarify the scope of relevant RAs
and consequentially amends Rule 10 of the Securities and Futures (OTC
Derivative Transactions) — Clearing and Record Keeping Obligations and
Designation of Central Counterparties) Rules (Cap. 571 sub. leg. AN).

(C) Part 4 and 5 - Amendments to various enactments

Part 4 contains miscellaneous amendments, including the SFO and Fees
Rules. Part 5 repeals the uncommenced provisions of the Securities and



Futures and Companies Legislation (Uncertificated Securities Market
Amendment) Ordinance 2015.

LEGISLATIVE TIMETABLE

22, The legislative timetable will be —
Publication in the Gazette 19 March 2021
First Reading and commencement 24 March 2021

of Second Reading debate

Resumption of Second Reading To be notified
debate, committee stage and
Third Reading

IMPLICATIONS OF THE PROPOSALS

23. The proposals are in conformity with the Basic Law, including
the provisions concerning human rights. They do not affect the binding
effect of the SFO, the CO and other ordinances and subsidiary legislation
being amended. There are no civil service, productivity, gender or
family implications for both the USM proposal and OTC derivative
proposal. For the OTC derivative proposal, there are no economic,
financial, environmental or sustainability implications.

24, As for the USM proposal, there are economic, financial, as well
as environmental and sustainability implications as described below.

Economic Implications

25. The USM regime will shorten the turnaround time for
transactions when holding and transfer of legal titles to uncertificated
securities are involved. Upon its full implementation, the USM regime
would provide a more convenient option for investors to hold securities in
their own names that is associated with an improved level of investor
protection and corporate governance, and would be conducive to
enhancing overall efficiency in our securities market and reinforcing
Hong Kong’s position as an international financial centre.

-10 -



Financial Implications

26. Upon implementation of the USM regime, the current $5 fixed
stamp duty will no longer be chargeable on prescribed securities
transferred without an instrument of transfer but the ad valorem stamp
duty will continue to be collected. The amount of $5 fixed stamp duty
collected on the instrument of transfer of listed shares for the years 2018-
19 and 2019-20 are $267,700 and $265,045 respectively. The amounts
of ad valorem stamp duty on the transfer of listed shares collected are
$32,290 million and $32,475 million respectively. The revenue forgone
of the fixed stamp duty is considered negligible.

Environmental and Sustainability Implications

217, Under the USM regime, listed companies and investors will be
encouraged to adopt electronic communications in sending or receiving
corporate documents.  The use of paper certificates and paper
instruments of transfer will also be dispensed with over time. We
therefore expect that the USM regime will have positive environmental
and sustainability implications by reducing the use of paper documents.

PUBLIC CONSULTATION

28. The SFC, HKEX and FSR conducted a joint consultation on the
Revised Model for the USM regime from January to April 2019. We
consulted the LegCo Panel on Financial Affairs on the proposal in March
2019. The proposal received support from the market and the Panel.
We also consulted the Standing Committee on Company Law Reform
(“SCCLR™) with focus on the CO-related amendments in December 2020.
The SCCLR supported the proposal.

29. The SFC consulted the market on the proposed refinements to
the scope of RAs under the OTC derivative licensing regime and the
proposed fees arrangements between December 2017 and February 2018.
Respondents generally supported the proposed refinements. We have
taken into account the responses in finalising the above proposals. We
also issued an information paper on the details of the proposal to the
LegCo Panel on Financial Affairs in November 2020.

-11 -



PUBLICITY

30. We will issue a press release upon the gazettal of the Bill. A
spokesperson will be available to answer media enquiries.

ENQUIRIES

31. Enquiries relating to the brief can be directed to Mr George Tsoi,
Principal Assistant Secretary for Financial Services and the Treasury
(Financial Services), at 2810 2056.

Financial Services and the Treasury Bureau
17 March 2021

-12 -
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2. Enactments amended
A BILL The enactments specified in Parts 2 to 5 are amended as set out in

those Parts.

To

Amend the Securities and Futures Ordinance, the Companies Ordinance and
other enactments to facilitate the establishment and implementation
of an uncertificated securities market regime in Hong Kong; to
provide for a regulatory regime for persons providing securities
registrar services; to refine the scope of certain regulated activities
relating to over-the-counter derivative transactions; to make minor
miscellaneous amendments; and to provide for related matters.

Enacted by the Legislative Council.

Part 1

Preliminary

1. Short title and commencement

(1) This Ordinance may be cited as the Securities and Futures and
Companies Legislation (Amendment) Ordinance 2021.

(2) Subject to subsections (3) and (4), this Ordinance comes into
operation on the day on which it is published in the Gazette.

(3) Part 2 (except section 9(2)) and Part 5 come into operation on
a day to be appointed by the Secretary for Financial Services
and the Treasury by notice published in the Gazette.

(4) Division 4 of Part 4 comes into operation on the day on which
section 53(3) of the Securities and Futures (Amendment)
Ordinance 2014 (6 of 2014) comes into operation.
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Part 2
Amendments relating to Uncertificated Securities
Market Regime
Division I—Amendments to Securities and Futures
Ordinance (Cap. 571)
3 Section 38 amended (duties of recognized clearing house)

Section 38(4), after “clearing participants™—
Add
“and registrar participants”.

4, Section 40 amended (rules by recognized clearing houses)
Section 40(1)(b), after “clearing participants”—
Add
“and registrar parficipants”.

5. Section 91 amended (supply of information)
Section 91(1)(b) and (2)(b), after “clearing participants”—
Add
“or registrar participants”.

6. Section 92 amended (additional powers of Commission—
restriction notices)

(1) Section 92(13)(c)—
Repeal
“or”.

(2) Section 92(13)(d)—
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Clause 7

]

3

Repeal
“participant,”
Substitute
“participant; or”.
After section 92(13)(d)—
Add
“(e) aregistrar participant,”.

Part ITTAA added

After Part III—

101AA.

Add
“Pﬁrt IITAA
Uncertificated Securities Market
Division 1—Preliminary

What are prescribed securities
(1) Prescribed securities are securities that-—

(a) fall within a class or description of securities
specified in Schedule 3A; and

{b) are listed, or to be listed, on a recognized stock
market.
(2) The Commission may, after consultation with the

Financial Secretary, by notice published in the Gazetie,
amend Schedule 3A.
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101AAB. What is UNSRT system
An uncertificated securities registration and transfer system
{(UNSRT system), in relation to any prescribed securities, is a
computer-based system, together with procedures and other
facilities, that—

(a) enables title to the securities to be evidenced and
transferred without an instrument; and

(b) facilitates supplementary and incidental matters.

Division 2—General Principles
101AAC. Evidence and transfer of title to prescribed securities

without instrument

(1) Title to prescribed securities may be evidenced without an
instrument in the manner provided by the Part IITAA
rules.

(2) Title to prescribed securities may be transferred without
an instrument only if the title—

(a) is transferred by or through a UNSRT system
operated by the approved securitics registrar in
respect of the securities; and

(b) is transferred-in accordance with the Part IIIAA
rules.

101AAD. Conflict or inconsistency between section 101AAC and

certain provisions and terms of corporations

(1) For any prescribed securities that are shares in a
corporation, if there is a conflict or inconsistency between
the specified enactments and the following provisions and
terms, the specified enactments prevail to the extent of the
conflict or inconsistency—
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(a) the provisions of the constitution of the corporation;
and
(b) the terms of issue of the shares.

(2) For any other prescribed securities, if there is a conflict or
inconsistency between the specified enactments and the
terms of issue of the securities, the specified enactments
prevail to the extent of the conflict or inconsistency.

(3) In this section—

specified enactments (F55HEK 35AH]) means—

(a) section 101AAC; and -
(b) the Part IITAA rules;

terms of issue (F{T{RFEN), in relation to any prescribed
securities, includes the terms of issue of the securities in
relation to—

(a)} the holding of the securities; or
(b) the transfer of title to the securities.
101AAE. Conflict or inconsistency between section 101AAC or

101AAD and laws of places outside Hong Kong

(1) Subsection (2) applies to any prescribed securities that are
shares in or debentures of a body corporate incorporated
in a place outside Hong Kong,.

(2) The specified enactments apply to the prescribed
securities to the extent to which the application is neither
prohibited under nor in conflict or inconsistent with—

(a) the law of the place in which the body corporate is
incorporated (place of incorporation); or

(b) if the securities are constituted under the law of a
place other than Hong Kong and the place of
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101AAF.

incorporation—the law under which the securities
are constituted.

(3) Subsection (4) applies to any prescribed securities, other
than those to which subsection (2) applies, that are
constituted under the law of a place outside Hong Kong.

(4) The specified enactments apply to the prescribed
securities to the extent to which the application is neither
prohibited under nor in conflict or inconsistent with the
law under which the securities are constituted.

(5) In this section—

specified enactments (3aFH AR means—
{a) section 101AAC;
(by section 101AAD; and
(c} the Part [TIAA rules.

Division 3—Approved Securities Registrars

Prohibition on providing securities registrar services other

than by approved securities registrars etc.

(1) A person must not provide, or offer to provide, any
securities registrar service unless—

(a) the person is an approved securities registrar; or

(b) the person is an employee or agent of an approved
securities registrar, and is acting in that capacity for,
or on behalf of, the registrar.

(2) A person who, without reasonable excuse, contravenes
subsection (1) commits an offence.

(3) A person who commits an offence under subsection (2) is
liable—
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(a2} onsummary conviction—to a fine of $500,000 and
to imprisonment for 2 years and, in the case of a
continuing offence, to a further fine of $10,000 for
every day during which the offence continues; ot

(b) on conviction on indictment—to a fine of
$5,000,000 and to imprisonment for 7 years and, in
the case of a continuing offence, to a further fine of
$100,000 for every day during which the offence
continues.

101AAG. Approval for providing securities registrar services

(1) A person specified in subsection (2) may apply to the
Commission for approval to provide securities registrar
services,

(2) The person is—
(a) acompany; or ‘
(b} aregistered non-Hong Kong company as defined by
section 2(1) of the Companies Ordinance (Cap.
622).
(3) An application—
() must be made in the manner specified by the
Commission;

(b) must be accompanied by the information specified
in subsection (4); and

(¢) must be accompanied by an application fee
prescribed by rules made under section 395 for the
purposes of this section.

(4) The information is—

(a) any information that the Commission reasonably
requires regarding—
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®

(6)

(i) the securities registrar services that the
applicant proposes to provide;

(ii) the services and facilities that the applicant
will hold itself out as being able to provide if
an approval is granted;

(iii) the officers and senior employees whom the
applicant proposes to appoint or employ and
the persons with whom the applicant intends to
be associated in the course of providing
securities registrar services;

(iv) any other business that the applicant is
carrying on, the officers and senior employecs
it appoints or employs and the persons with
whom the applicant is associated in the course
of carrying on the business; and

(v). the applicant’s directors and substantial
shareholders and, if any of its substantial
shareholders is a corporation, the directors and
substantial shareholders of the corporation;
and

(b) any other information that the Commission
reasonably requires.

In considering an application under subsection (1), the
Commission may have regard to any information in its
possession, whether provided by the applicant or not.

The Commission may, by notice in writing served on an
applicant, approve the applicant to provide securities
registrar services on being satisfied that—

(a) the applicant is a fit and proper person to provide
securities registrar services; and
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101AAH.

101AAL

Q)

®

(b) it is appropriate to grant the approval in the interest
of the investing public or in the public interest.

The approval takes effect on the date specified in the
notice.
In subsection (4)—

senior employee (54 € B), in relation to an applicant, means

a person employed by the applicant who performs
supervisory or managerial functions in respect of the
applicant.

Provisions supplementary to section 101AAG

(1)

@

€))

If a person is granted an approval under section
101AAG(6), the Commission must publish a notice of
that fact in the Gazette.

Before making a decision not to grant an approval to a
person under section 101AAG(6), the Commission must
give the person a reasonable opportunity of being heard.

If the Commission refuses to grant an approval to a person
under section 101AAG(6), the Commission must, by
notice in writing served on the person, inform the person
of the refusal and the reasons for the refusal.

Conditions of approval

1

)

&)

On granting an approval under section 101AAG(6), the
Commission may impose any condition that it considers
appropriate.

A condition imposed under subsection (1) must be
specified in the notice of the approval granted under
section 101AAG(6).

A condition imposed under subsection (1) takes effect at
whichever is the later of the following times—
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)
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Q)

Y

{a) the time at which the notice is served on the
approved securities registrar,

{b) the time specified in the notice.

The Commission may, by notice in writing served on an
approved securities registrar—

{a) amend or revoke a condition; or
(b) impose new conditions.
An amendment or revocation of a condition, or a new

condition imposed, under subsection (4) takes effect at
whichever is the later of the following times—

(a) the time at which the notice is served on the
approved securities registrar;

(b) the time specified in the notice.

Without limiting subsections (1) and (4), the Commission
may impose on an approved securifies registrar all or any
of the following requirements as a condition of
approval—

{a) the registrar may only provide the securities
registrar services that are specified in the notice,

(b} the registrar must ensure that the securities in respect
of which the registrar provides the securitics
registrar services, belong to a class or description of
securities specified by the Commission;

(c) the registrar must notify the Commission of any
changes to the information provided under section
101AAG(3)(b).

Before making a decision to impose, amend or revoke a
condition, the Commission must give the approved
securities registrar a rcasonable opportunity of being
heard.
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101AAJ. Determination of fit and proper

M

@)

In determining whether a person is a fit and proper person
for the purposes of section 101AAG(6)(a), the
Commission must, in addition to any other matter that it
considers relevant, have regard to—

(a) the person’s financial status or solvency;

(b) the person’s experience having regard to the nature
and range of the securities registrar services that the .
person proposes to provide;

(c) the person’s ability to provide securities registrar
services competently, honestly and fairly;

(d) the reputation, reliability and financial integrity of
the person and of any officer of the person; and

(e) the integrity, capacity and capability of the systems
and facilities to be used by the person to provide
securities registrar services, including for the
purpose of meeting contingencies or emergencies.

Without limiting subsection (1), the Commission may, in
determining whether a person is a fit and proper person to
provide securities registrar services for the purposes of
this Ordinance, take into account—

(a) adecision made in respect of the person by any other
authority or regulatory organization, whether in
Hong Kong or elsewhere, which, in the
Commission’s opinion, performs a function similar
to the functions of the Commission;

(b) information in the Commission’s possession,
whether provided by the person or not, relating to—

(i} any other person who is or is to be appointed
or employed by, associated with or acting for
or on behalf of the person in connection with



Securities and Futures and Companies Legislation {Amendment) Bill 2021

Part 2—Division 1
Clause 7

13

the person’s provision of securities registrar
services;

(ii) any other corporation in the same group of
companies as the person; or

(iii) any substantial shareholder or officer of the
person;

(c) whether the person has established effective internal
conirol procedures and risk management systems to
ensure—

(i) that the risks associated with the person’s
business and operations are managed
prudently;

(i) that the activities, instructions and other things
that must or may be carried out, executed or
processed by or through any UNSRT system
operated by the person are dealt with properly
and as expeditiously as is appropriate in the
circumstances; and

(iii) compliance with all applicable regulatory
requirements under any of the relevant
provisions;

(d) any failure on the part of the person to comply with
the provisions set out in any codes or guidelines
published under section 399 that apply to the person;
and

(e} the state of affairs of any other business that the
person is carrying on or proposes to carry on.
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101AAK. Matters to be reported by approved securities registrars

(1)

)

3)

(4)

&)

An approved securities registrar must notify the
Commission in accordance with subsection (3) if it
intends—

(a) to ccase to provide any securities registrar service;
or

(b) to change the address of—

(i) the premises at which it provides securities
registrar services; or

(ii) the premises at which information or data
relating to its securities registrar services is
processed or stored,

An approved securities registrar must also notify the
Commission in accordance with subsection (3) of any
other matter specified in the Part ITIAA rules.

The approved securities registrar must notify the

Commission in writing of the matter specified in
subsection (1) or (2)—

(a) for subsection (1)(a}—as soon as practicable and in
any event not later than 3 months before the
cessation;

(b) for subsection (1)(b)—at least 7 business days
before the change;

(¢) for subsection (2)—within the time specified in the
Part JITAA rules.

A person who, without reasonable excuse, contravenes

subsection (1} or (2) commits an offence.

A person who commits an offence under subsection (4) is
liable on conviction to a fine at level 5.




Securities and Futures and Companies Legislation (Amendment) Bill 2021

Part 2—Division 1
Clause 7

15

101AAL. Commission to maintain register of approved securities
registrars

(1

@)

&)

@

The Commission must maintain a register of approved
securities registrars (register) in any form that it considers
appropriate so long as the information contained in it is
capable of being reproduced in a legible form.

The register must contain in relation to each approved
securities registrar—

{a) the name and business address of the registrar;

(b} any condition of the approval imposed under section
101AALI that the Commission considers appropriate
to be contained in the register; and

(c) any particulars prescribed by rules made under
section 397 for the purposes of this section.

At all reasonable times, the register must be made
available to the public for the purpose of enabling a
person who is a member of the public—

(a} to ascertain whether the person is dealing with an
approved securities registrar; and

(b) to ascertain the particulars of the approval of an
approved securities registrar that the person is
dealing with.

At all reasonable times, a member of the public may—

(a) inspect the register or, if it is maintained otherwise
than in a documentary form, a reproduction of the
information or the relevant part of it in a legible
form; and

(b) on payment of a fee prescribed by rules made under
section 395, obtain a copy of—

(i) an entry in the register; or
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©

(ii} an extract of the register.
A document—

(a) purporting to be a copy of an entry in or extract of
the register; and

(b) purporting to be certified by an authorized officer of
the Commission as a true copy of the entry or
extract,

is admissible as evidence of its contents in any legal
proceedings.

The Commission must also make the register available for
inspection by the public in the form of an online record.

Division 4—Rules Made by Commission

101AAM. Commission’s power to make rules

()

For the purposes of this Part, the Commission may make
rules to provide for—

(a) activities and matters involving or relating to
prescribed securities, including—

(i) the allotment, issue, holding, redemption and
transfer of prescribed securities;

(i) the recording, evidencing and passing of title
to, or other interests in, prescribed securities; -

(iii) the conversion of prescribed securities from
certificated form to uncertificated form, and
vice versa; and

(iv) the facilitation and promotion of the use of
electronic means in respect of prescribed
securities;
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@
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(©
(d)

activities and matters involving or relating to
UNSRT systems, including the requirements,
procedures, use and operation of UNSRT systems;

the regulation of approved securities registrars; and

any other matters for the betier carrying out of the
objects and purposes of this Part.

Without limiting subsection (1), rules made under that
subsection may provide for—

(@

(b)

©

()]
{e)
®

4]

the circumstances and manner in which prescribed
securities may be allotted, issued, held, redeemed or
transferred;

the preparation and issue of certificates,
confirmations, statements of account, notes,
receipts, notifications or other documents relating to
the allotment, issue, holding, redemption or transfer
of prescribed securities;

the information for evidencing title to, or other
interests in, prescribed securities in uncertificated
form;

the keeping, maintaining and closure of registers of
holders of prescribed securities;

the rectification of registers of holders of prescribed
securities;

the inspection, and the making of copies, of all or
any part of registers of holders of prescribed
securities;

matters relating to proxies in respect of prescribed
securities, including the appointment, the
evidencing and termination of the appointment and
the calculation and counting of proxies;
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(h)
®

®

(k)

®

(m)

@

(0

®

matters relating to communications between issuers
and holders of prescribed securities;

matters relating to charges over prescribed
securities, including the evidencing of such charges;

the transition to full dematerialization of prescribed
securities, including the setting of timetables and
deadlines for, and otherwise controlling the progress
of, the dematerialization of prescribed securities;

the facilitation and promotion of the use of
electronic means in activities, transactions and
communications in respect of prescribed securities,
including incentives (whether monetary or
otherwise) for using electronic means, and
disincentives (whether monetary or otherwise) for
using paper documents;

the regulation of any matters relating to the carrying
out, execution or processing of activities,
instructions or other things in respect of prescribed
securities by or through a UNSRT system;

the specification of services for the purposes of
paragraph (c) of the definition of securities registrar
service in section 1 of Part 1 of Schedule 1;

the financial resources requirements of an approved
securities registrar;

the practices and standards to be complied with by
an approved securities registrar in providing
securities registrar services and operating and
maintaining a UNSRT system;

the taking out and maintenance of insurance by an
approved securities registrar in relation to its
business and operations;
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@

(@) the keeping of accounts and records specified in the
tules by approved securities registrars;

(r) the submission to the Commission of retwrns and
repotts specified in the rules relating to the business
and operations of an approved securities registrar,

(s) therights, duties and liabilities, including exemption
from liabilities, of any person (other than the
Commission} in respect of any matter provided for
under the rules;

(t) the imposition or collection of fees, by a person
(other than the Commission) specified in the rules,
in respect of any thing done, or services provided,
by the person in connection with any matter
specified in the rules;

(u) the admissibility in evidence in legal proceedings of
documents specified in the rules and proof of the
matters confained in those documents; and

(v) the reporting of any non-compliance of a
requirement under the rules, and provision of
information as specified in the rules, by a person
who is subject to the requirement.

Without limiting subsection (1), rules made under that
subsection may also provide for—

(a) acourt’s functions in relation to any of the activities
or matters mentioned in this section; and

(b} activities and matters that are related or incidental to
any of the activities, matters or functions mentioned
in this section.

Rules made under this section may provide that a person

is not excused from complying with a requirement to
produce a document or information imposed on the
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(©)

)

person under the rules only on the ground that to do so
might tend to incriminate the person.

Rules made under this secticn may prescribe offences for
contravention of the rules, punishable by a fine,
imprisonment or both, and provide for defences to any
such offences.

For an offence punishable on summary conviction, the
maximum fine that may be prescribed is $500,000 and the
maximum imprisonment that may be prescribed is 2
years. In addition, in the case of a continuing offence, a
further fine not exceeding $10,000 for each day during
which the offence continues may be prescribed.

For an offence punishable on conviction on indictment,
the maximum fine that may be prescribed is $1,000,000
and the maximum imprisonment that may be prescribed
is 7 years. In addition, in the case of a continuing offence,
a further fine not exceeding $100,000 for each day during
which the offence continues may be prescribed.”.

Section 180 amended (supervision of intermediaries and their

associated entities)

(D

@

€)

Section 180, heading, after “associated entifies™—

Add

“and approved securities registrars”.
Section 180(1)—
Repeal

“an intermediary or an associated entity of an intermediary”
Substitute

“a specified person”.

Section 180(1)(a)(i)—
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16))

()

(M

(8)

Repeal

“in the case of”

Substitute

“for a specified person that is”.
Section 180(1 Ya)(i}(B)—
Repeal '

“or”, -

Section 180(1)(a)(ii}—
Repeal

“in the case of”

Substitute

“for a specified person that is”.
Section 180(1)(a)(ii), after “entity;”"—
Add

% tid

or
After section 180(1 Xa)(ii)—
Add

“@iii) for a specified person that is an approved securities

registrar—
(A) the premises at which it provides securities registrar
services; or

(B) the premises at which information or data relating to
its securities registrar services is processed or
stored;”,

Section 180(1)(b) and (¢)—
Repeal
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®

(10)

an

(12)

(13)

“the intermediary or the associated entity (as the case may be)”
(wherever appearing)

Substitute

“the specified person™.
After section 180(2)(c}—
Add

“(ca) any of the terms and conditions of an approval granted

under section 101AAG(6);”.
Section 180(3)a)—
Repeal
“the intermediary or the associated entity (as the case may be)”
Substitute
“the speciﬁed person”,
Section 180(3)(b) and (c)}—
Repeal
“the intermediary or the associated entity (as the case may be)”
Substitute
“the specified person”.
Section 180(4)—
Repeal
“the intermediary or the associated entity”
Substitute
“the specified person™.
Section 180(9)—
Repeal
“the intermediary or the associated entity in question”
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(14)

(15)

(16)

(17)

(18)

Substitute
“the specified person in question™.
Section 180(9)—
Repeal
“the intermediary or the associated entity (as the case may be)”
Substitute
“the specified person”,
Section 180(17), definition of relevant authority, paragraph
(@i)—
Repeal
“as referred to in subsection (1)”.
Section 180(17), definition of relevant authority, paragraph
(a)(ii)—
Repeal
“as referred to in that subsection”.
Section 180(17), English text, definition of relevant authority,
paragraph (b)—
Repeal the full stop
Substitute a semicolon.
Section 180{17)—
Adada in alphabetical order
“specified person (589 A1) means—
(a) anintermediary;
(b) an associated entity of an intermediary; or
(¢) an approved securities registrar,”,
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10,

Section 182 amended (investigations by Commission)
(1) After section 182(1)(b)(v)—

Add

“(va) the provision of securities registrar services;”,

(2) Section 182(1)(d)—

Repeal

everything after “paragraph” and before “is not”

Substitute

“(by~.

Section 193 amended (interpretation of Part IX)
(1)  Section 193(1), definition of misconduct, after paragraph (b)—
Add

‘“(ba) a contravention of any of the terms and conditions of an
approval granted under section 101 AAG(6);”.

(2) Section 193(1), definition of misconduct, paragraph (d)—
Repeal
“public interest; or”
Substitute
“public interest;”.

(3) Section 193(1), definition of misconduct, after paragraph (d)—
Add

“(da) an act or omission relating to the provision of any
securities registrar service that a person is approved to
provide which, in the opinion of the Commission, is or is
likely to be prejudicial to the interest of the investing
public or to the public interest; or”,

(4) After section 193(2)—
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Add

“(2A) In this Part, if an approved securities registrar is, or was
at any fime, guilty of misconduct within the meaning of
paragraph (a), (ba), (c) or (da) of the definition of
misconduct in subsection (1) as a result of the
commission of any conduct occurring with the consent or
connivance of, or attributable to any negiect on the part of
a person involved in the management of the business of
the registrar, the conduct is also to be regarded as
misconduct on the part of the person, and guilty of
misconduct is also to be construed accordingly.”.

(5) Section 193(3), after “ (d)"—
Add
‘ﬁ, (da)!’.

1L Section 194 amended (disciplinary action in respect of licensed
persons, etc.)

(1} Section 194(1){(a)}—
Repeal
“misconduct; or”
Substitute
“misconduct;”,
(2) Section 194(1)(b), after “a regulated person”—
Add '

“(other than a person specified in paragraph (d) or (e) of the
definition of regulated person in subsection (7)),

(3) Section 194(1)(b)}—
Repeal the comma
Substitute a semicolon.
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(4) After section 194(1)(b)—
Add

“(c}) the Commission is of the opinion that a regulated person
who is an approved securities registrar is not a fit and
proper person to provide any securities registrar service
that the person is approved to provide; or

{(d) the Commission is of the opinion that a regulated person
who is a person involved in the management of the
business of an approved securities registrar is not a fit and
proper person to be involved in such management,”.

(5) After section 194(1)(ii)—
Add :

“(iia) where the regulated person is an approved securities
registrar—
(A) revoke the approval of the person granted under

section 101AAG(6) in relation to all or any, or any

part of all or any, of the securities registrar services
that the person is approved to provide;

(B) suspend such approval in relation to all or any, or
any part of all or any, of the securities registrar
services that the person is approved to provide, for a
period or until the occurrence of an event that the
Commission specifies; or

(C) prohibit the person from applying for approval
under section 101AAG(1), for a period or until the
occurrence of an event that the Commission
specifies;”.

(6) Section 194(1)(iv), before “prohibit”—
Add
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“where the regulated person is a person specified in paragraph Substitute

(a), (b) or (c) of the definition of regulated person in subsection “(1)(b), () or (d) or (2)(b), (¢) or (d)”

7 ”. ) » 3 M
( )_ (12) Section 194(3)—
(7} Section 194(2)(a)—
Repeal
Repeal

“section 129

“misconduct; or”
’ Substitute

Substitut
ubstl “de t “section 101AAJ or 129 (as the case requires)”.
“misconduct;”, i iti
© S:L o 1::(2)([)) \fer “a remulatod person— (13) Section 194(7), definition of regulated person, paragraph (b)}—
- > gulated p Repeal
‘€0r9’.

“(other than a person specified in paragraph (d) or (&) of the
definition of regulated person in subsection (7))”.

(9} Section 194(2)(b}—
Repeal the comma

(14)  Section 194(7), definition of regulated person, after paragraph
(c)—
Add

“{d) an approved securities registrar; or

Substitute a semicolon, ) A ]
(¢) a person involved in the management of the business of

(10)  After section 194(2)(b)— an approved securities registrar;”.
Add (15) Section 194(7), definition of relevant time, paragraph (b)—
“(¢) the Commission is of the opinion that a regulated person Repeal
who is an approved securities registrar is not a fit and w 2y(bY*
proper person to provide any securities registrar service (1)(b) or (2)(b)
that the person is approved to provide; or Substitute
(d) the Commission is of the opinion that a regulated person “(1)(b), (c) or (d) or (2)(b), {¢) or (d)".
who is a person involved in the management of the (16) Section 194(7), Chinese text, definition of A& A £,
business of an approved securities registrar is not a fit and paragraph (c)—
proper person to be involved in such management,”. Repeal
(11) Section 194(3)— “A o
Repeal Substitute

(D) or (2)(b)” “ g
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12,

Section 195A added
After section 195—

“195A.

Add

Other circumstances for disciplinary actions in respect of
approved securities registrars

(1) The Commission may, in any of the circumstances
specified in subsection (2), exercise any of the following
powers in relation to an approved securities registrar—

(@

L)

revoke the approval of the registrar granted under
section 101AAG(6) in relation to all or any, or any
part of all or any, of the securities registrar services
that the registrar is approved to provide;

suspend such approval in relation to all or any, or
any part of all or any, of the securities registrar
services that the registrar is approved to provide, for
a period or until the cccurrence of an event that the
Commission specifies.

(2) The circumstances are—

(@)

(b)
(©

(d)

(¢)

a receiver or manager of the property or business of
the registrar is appointed;

the registrar fails to satisfy a levy of execution;

the registrar enters into a compromise or scheme of
arrangement with its creditors;

the registrar goes into liquidation or is ordered to be
wound up;

the registrar does not provide the securities registrar
service or securities registrar services, or the part of
the securities registrar service or securities registrar
services, to which the revocation or suspension (as
the case requires) relates; and

Part 2—Division 1
Clause 13
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13.

14.

3
@)

(f) the registrar requests the Commission to revoke or
suspend the approval.

Subsection (1} is subject to section 198.

An approved securities registrar’s approval is to be
regarded as revoked if the registrar is wound up, struck
off the Companies Register or otherwise dissolved.”,

Section 198 amended (procedural requirements in respect of
exercise of powers under Division 2)

(1) Section 198(1), after “(7),"—

Add

“I195A(1) (except in so far as it relates to section 195A(2)(1)),”.
(2) Section 198(3), after “(7),"—

Add

“195A(1),".

Section 200 amended (effect of suspension under Division 2 or 3)
(1) After section 200(2)—

Add

“@A)

If an approval of a person granted under section
101AAG(6) is suspended under section 194(1)(iia)(B) or
195A(1)(b), the person, during the period of the
suspension—

(a) continues to be regarded for the purposes of this
Ordinance, but not section 10IAAF(1), to be
approved to provide the securities registrar service
or securities registrar services, or the part of the
securities registrar service or securities registrar
services, to which the suspension relates; and
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15.

(2B)

(b) continues to be required to comply with the
provisions of this Ordinance relating to an approved
securities registrar that would apply to the person
were the approval not so suspended.

Subsection (2A) is without prejudice to any provision of
this Ordinance that applies in relation to the suspension.”.

(2) After section 200(5)—

Add

“(SA)

An approval of a person granted under section
101 AAG(6) may be revoked under section 194(1)(iia)(A)
or 195A(1)(a) even though, at the time of revocation, the
approval is suspended under this Ordinance, whether in
relation to all or any, or any part of all or any, of the

' securities registrar services that the person is approved to

provide.”.

Section 201 amended (general provisions relating to exercise of
powers under Division 2 or 3)

(1) Section 201(1), after “or (7),"—

Add

“195A(1),”.
(2) Section 201(2)—
Repeal

“or registration”
Substitute
“, registration or approval”.
(3) Section 201(2)(a)}—
Repeal
“or registered institution (as the case may be)”
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16.

Substitute

“, registered institution or approved securities registrar (as the
case requires)”.

(4) Section 201(3), after “or (7),"—

Add

“195A(1),”.

Section 202 amended (requirement to transfer records upon
revocation or suspension of licence or registration)

(1) Section 202, heading—
Repeal

“or registration™

Substitute

“, registration or approval”.
(2) After section 202(1)—

Add

“(1A)

(1B)

If an approval of a person (specified person) granted
under section 101AAG(6) is revoked or suspended under
Division 2 or 3, the Commission may, by notice in writing
served on the specified person, require the specified
person to transfer to, or to the order of, a client of the
specified person any records relating to the client’s affairs
as specified in the notice.

For the purposes of subsection (1A), the records

include—

(a) any registers of holders of prescribed securities kept
by the specified person on behalf of the client; and

(b) any other records kept by the specified person in
respect of the holders of the prescribed securities.”.
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Clause 17

17.

(3) Section 202(2)—
Repeal
*“him under subsection (1)”
Substitute
“the person under subsection (1) or {1A)”,
(4) Section 202(3)—
Repeal
“(3) Inthis section, client (% =), in relation to”
Substitute
*(3) In this section—
client (FZ ~)— _
(a} in relation to”.
(5) Section 202(3), definition of client, paragraph (a)—
Repeal the full stop
Substitute a semicolon.

(6) Section 202(3), definition of client, after paragraph (a)—

Add

“203AA. Permission to carry on business operations on revocation or
suspension of approval

)

@

“(b)

in relation to a specified person, means a person for whom
the specified person provided, at any time when the
specified person was an approved securities registrar, a
service specified in paragraph (a) of the definition of
securifies registrar service in section 1 of Part 1 of
Schedule 1.7,

Section 203A A added
Part IX, Division 3, after section 203—

Add

3)

C)

If an approval of a person is revoked, the Commission
may, by notice in writing served on the person, permit the
person—

(a) to carry on business operations that are essential for
closing down the business of the revoked service;
and

(b) to provide any service as specified by the
Commission for the purpose of —

(i) ceasing to provide the revoked service; or

(ii) protecting the interest of the investing public
or the public interest.

If an approval of a person is suspended, the Commission
may, by notice in writing served on the person, permit the
person—

(a) to carry on business operations that are essential for
protecting the interests of issuers and holders of
prescribed securities; and

(b) to provide any service as specified by the
Commission for the purpose of—
(i) ceasing to provide the suspended service; or

(i) protecting the interest of the investing public
or the public interest.

On granting a permission under subsection (1) or (2), the
Commission may impose any condition that it considets
appropriate.

When business operations are carried on or services are

provided by a person in accordance with a permission
granted under subsection (1), despite the revocation—
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(a) the approval is not taken to be revoked in relation to
the revoked service; and

(b) any provision that applies to an approved securities
registrar applies accordingly to the person.

(5) When business operations are carried on or services are
provided by a person in accordance with a permission
granted under subsection (2), despite the suspension—

(a} the approval is not taken to be suspended in relation
to the suspended service; and

(b) any provision that applies to an approved securities
registrar applies accordingly to the person.

(6) Despite section 200(2A), if the Commission has granted
a permission to a person under subsection (1) or (2), the
person is not, because of the person’s carrying on business
operations ot providing services in accordance with the
permission, to be regarded as having contravened section
101AAF(1).

(7) A permission granted under subsection (1) or (2), or a
condition imposed under subsection (3), takes effect at
whichever is the later of the following times—

(a) the time at which the notice given in respect of the
permission or condition is served on the person;

(b) the time specified in the notice.
(8) In this section—

approval (#4E), in relation fo a person, means an approval
granted to the person under section 101AAG(6) to
provide securities registrar services;

revoke (§($5), in relation to an approval of a person, means
revoke the approval under Division 2 or 3, whether in
relation to all or any, or any part of all or any, of the
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securities registrar services that the person is approved to
provide;

revoked service (2 F3HAYAETS), in relation to a person, means
any of the securities registrar services, or any part of any
of the securities registrar services, in relation to which the
approval of the person has been revoked;

suspend (EIF1E$H), in relation to an approval of a person,
means suspend the approval under Division 2 or 3,
whether in relation to all or any, or any part of all or any,
of the securities registrar services that the person is
approved to provide;

suspended service (Y RFIRISN VIR TS), in relation to a

person, means any of the securities registrar services, or
any part of any of the securities registrar services, in
relation to which the approval of the person has been
suspended.”,

18. Scction 204 amended (restriction of business)
(1) Section 204(1)—
Repeal
“207”
Substitute
“207(1)".
(2) After section 204(2}—
Add

“(3) The Commission may, by notice in writing served on an
approved securities registrar—

(a) prohibit the registrar from doing, during a period
specified in the notice, any act or other thing, as
specified in the notice—
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(i) relating fo the management, conduct or
operation of its business as an approved

securities registrar; or

(ii) relating to the management, conduct or
operation of any services provided in respect
of prescribed securities; and

(b) require the registrar to, within a period specified in
the notice, take any action, as specified in the
notice—

(i) relating to the management, conduct or
operation of its business as an approved
securities registrar; or

(i) relating to the management, conduct or
operation of any services provided in respect
of prescribed securities.

(4) Subsection (3) is subject to section 207(2).”.
19, Section 205 amended (restriction on dealing with property)
Section 205(1)—
Repeal
GG207,!
Substitute
“207(1)".
20. Section 206 amended (maintenance of property)
Section 206(1)—
Repeal
“207”
Substitute
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21.

“207(1)”.

Section 207 amended (imposition of prohibition or requirement
under section 204, 205 or 206)

(1) Section 207—

Renumber the section as section 207(1).
(2) Section 207(1)—

Repeal
“204”
Substitute
“204(1)”.

(3) After section 207(1)}—

Add

“(2) The Commission may impose a prohibition or
requirement under section 204(3) in respect of or with
reference to an approved securities registrar if it appears
to the Commission that—

(a) having regard, among other matters, to the matters
specified in section 101AAJ, the registrar—

M

(i)

is not a fit and proper person to remain an
approved securities registrar; or

is not a fit and proper person to provide any
securities registrar service that the registrar is
approved to provide;

{b) the registrar—
(i) has failed to comply with the requirement

(@it)

specified in section 180(2); or

in purported compliance with the requirement,
has provided the Commission with
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information which was, when it was provided, 24, Section 210A added
7 false or misleading in a material particular; After section 210—
(¢) the approval of the registrar may be revoked or Add
suspended—
(i) on any of the grounds specified in section “210A. Cases of revocation or suspension of approved securities
194(1); or registrars’ approval _
(ii) inany of the circumstances specified in section (1) Without limiting section 200(2A), the revocation or
195A(2); or suspension of the approval of an approved securities

(d) the imposition of the prohibition or requirement is
desirable in the interest of the investing public or in
the public interest.”.

22, Section 209 amended (general provisions relating to sections 204,
205, 206 and 208)

Section 209(8)}(a)—
Repeal
“or a clearing participant™
Substitute @
“, a clearing participant or a registrar participant”.

23 Section 210 amended (cases of revocation or suspension of
licensed corporations’ licences) : (3)

Section 210(1)(a)(i), (2)(b), (3)(a) and (4)(a)—
Repeal
“204”
Substitute

“204(1)”. @

registrar does not affect the validity of—

(a) a prohibition or requirement imposed under section
204(3) in respect of or with reference to the
registrar;

(b) aprohibition or requirement substituting for another
prohibition or requirement under section 208(1)(b);
or

(c) aprohibition or requirement as varied under section
208(1)(b).

However, subsection (1) applies only if the imposition,
substitution or variation (as the case requires) of the
prohibition or requirement takes effect at any time before
the revocation or suspension takes effect.

Without limiting subsection (1), the revocation or
suspension of the approval of an approved securities
registrar does not affect any power exercisable by the
Commission under section 208 in respect of a prohibition
or requirement referred to in that subsection, at the time
when, or at any time after, the revocation or suspension
takes effect.

A reference in this Division to an approved securities
registrar is to be construed according to subsections (1)
and (3).
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(5) Subsection (6) applies if—

®

Q)

®

(a) the approval of an approved securities registrar is
revoked or suspended under this Ordinance; and

(b) the Commission, whether before, on or after the
revocation or suspension—

(i) has imposed under section 204(3) a prohibition
or requirement in respect of or with reference
to the registrar; or

(ii) has substituted or varied under section 208 a
prohibition or requirement imposed in respect
of or with reference to the registrar.

Despite section 200(2A), the approved securities registrar
is not, because of its compliance with the prohibition or
requirement in force, fo be regarded as having
contravened section 101AAF(1).

To avoid doubt, if the Commission has decided to revoke
or suspend the approval of an approved securities registrar
under this Ordinance, the Commission may, at any time
before the revocation or suspension takes effect—

(a) impose under section 204(3) a prohibition or
requirement in respect of or with reference to the
registrar; or

(b) withdraw, substitute or vary under section 208 a
prohibition or requirement imposed in respect of or
with reference to the registrar.

To avoid doubt, nothing in this section affects the power
of the Commission—

(a) to impose under section 204(3) a prohibition or
requirement in respect of or with reference to an
approved securities registrar, the approval of which
has been suspended under this Ordinance; or
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25.

26.

27.

(b) to withdraw, substitute or vary under section 208 a
prohibition or requirement imposed in respect of or
with reference to an approved securities registrar,
the approval of which has been suspended under this
Ordinance.”.

Section 212 amended (winding-up orders and bankruptcy
orders)

Section 212(3)(a)—
Repeal
“or a clearing participant™
Substitute
“, a clearing participant or a registrar participant”.

Section 213 amended (injunctions and other orders)
Section 213(3Xa)—

Repeal

“or a clearing participant”

Substitute

“, a clearing participant or a registrar participant”,

Schedule 1 amended (interpretation and general provisions)
(1) Schedule 1—

Repeal

“Iss. 2, 19, 66,”

Substitute

“[ss. 2, 19, 66, 101AAM,”.
(2} Schedule 1, Part 1, section 1—

Repeal the definition of clearing participant




Securities and Futures and Companies Legislation (Amendment) Bill 2021
Part 2—Division 1

Clause 27 43
Substitute
“clearing participant ({5 E TS 81E)—
(a) means a person—

(i) who, in accordance with the rules of a
recognized clearing house, may participate in
one or more of the services provided by the
clearing house in its capacity as a clearing
house; and

(i) whose name is entered in a list, roll or register
kept by the clearing house as a person who
may participate in one or more of the services
provided by the clearing house; but

{(b) does not include a registrar participant;”.
(3) Schedule 1, Part 1, section 1, definition of rwles, paragraph
{b)(1), after “participants”—
Add _
“or registrar participants®.
{(4) Schedule 1, Part 1, section 1—

Add in alphabetical order

“approved secutities registrar (}Z AL G 50H44) means a
person approved under section 101AAG(6) of this
Ordinance to provide securities registrar services;

Part IIIAA rules ( {55 NMIAA #EHI) ) means rules made
under section 101AAM of this Ordinance;

prescribed securities (F]HHE8 25 )—see section 101AA of this
Ordinance;

registrar pam'cipdnt (B RS 28138 means a person—

(a) who, in accordance with the rules of a recognized
clearing house, may send instructions to, and receive
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instructions from, the clearing house (or its
nominee) to facilitate the transfer of legal title to
prescribed securities; and

(b) whose name is entered in a list, roll or register kept
by the clearing house as a person who may send
instructions to, and receive instructions from, the
clearing house (or its nominee) to facilitate the
transfer of legal title to prescribed securities;

securities registrar service (55 B 501 AR %), in relation to
any prescribed securities, means—

(a) the maintenance in Hong Kong of a register of
holders of the prescribed securities;

(b) the provision and operation of a UNSRT system in
respect of the prescribed securities; or

(¢} any other service specified in the Part [IIAA rules;

UNSRT system (3405358 25 6 50 B 5 38 %040 —see section
101AAB of this Ordinance;”.
(5) Schedule 1, Part 1, after section 1A—
Add
“l1AB. How to determine whether prescribed securities are in

uncertificated form or in certificated form
For the putposes of this Ordinance, prescribed securities—

(a) are in uncertificated form if they are recorded in
accordance with the Part IITIAA rules in the register
of holders concerned as being held in uncertificated
form; and

(b) are in certificated form if they are not in
uncertificated form.”.
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28, Schedule 3A added
After Schedule 3—
Add
“Schedule 3A
[s. 101AA]

Classes or Descriptions of Securities

Shares, other than shares that constitute interests in a collective

investment scheme authorized by the Commission under

section 104 of this Ordinance (authorized CIS)
Depositary receipts
Stapled securities

Interests in an authorized CIS which, under the terms of issue
of the authorized CIS, may be withdrawn from a clearing and
settlement system operated by, or on behalf of, a recognized
clearing house

Subscription warrants issued for capital fund raising purposes
that entitle the holder to subscribe for securities (whether issued
or unissued) that fall within a class or description of securities
specified in item 1, 2, 3 or 4

Rights under a rights issue to subscribe for securities that fall
within a class or description of securities specified in item 1, 2,
3 or 4. ‘
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Schedule 8 amended (Securities and Futures Appeals Tribunal)

(1

@

&)

@

&)

Schedule 8, Part 2, Division 1, after item 4—
Add

“4AA.  Section 101AAG(6) Refusal to grant an approval
of this Ordinance to a person fo provide
securities registrar services,

4AAB.  Section 101AAI(1)  Imposition of any condition.
of this Ordinance

4AAC.  Section 101AAI(4) Amendment or revocation
of this Ordinance of any condition, or

imposition of any new
condition.”.

Schedule 8, Part 2, Division 1, item 51, column 2—

Repeal

“(iii)”

Substitute

“(iia), (iii)".

Schedule 8, Part 2, Division 1, item 51, column 3, after “a

licence”™—

Add

“, the approval of an approved securities registrar”.

Schedule 8, Part 2, Division 1, after item 55—

Add

“55A. Section 195A(1)(a)  Revocation or suspension
or (b) of this of the approval of a person
Ordinance to provide securities
registrar services.”,

Schedule 8, Part 2, Division 1, item 60, column 2, after
“202(1)”_
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Add
“or (1A)".
(6) Schedule 8, Part 2, Division 1, after item 61—
Add
“61A. Section 203AA(3) of Imposition of any
this Ordinance condition.”.
(7) Schedule 8, Part 2, Division 1, item 62, column 2, after “(b)"—
Add
“or (3)(a) or (b)”.
(8) Schedule 8, Part 2, Division 1, item 62, column 3—
Repeal
everything after “corporation”
Substitute
“or an approved securities registrar concerning business etc.”.
(9) Schedule 8, Part 3, Division 3, after item 2—
Add
“2AA. A specified decision set  Section 101AAI(3) of
out in item 4AAB of this Ordinance,
Division 1 of Part 2,
2AAB. A specified decision set  Section 101AAI(5) of
out in item 4AAC of this Ordinance.”.
Division 1 of Part 2.
(10) Schedule 8, Part 3, Division 5, after item 13—

Add

“13A. A specified decision set  Section 203AA(7) of
out in item 61A of this Ordinance.”.
Division 1 of Part 2.
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Division 2—Amendments to Companies Ordinance (Cap.
622)

30, Section 2 amended (interpretation)
(1) Section 2(1)}—
Add in alphabetical order

“approved securities registrar (1% AE55 5 S ECH4HE) has the
meaning given by section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (Cap. 571);

prescribed securities (§] 455 %) has the meaning given by
section 101AA of the Securities and Futures Ordinance
(Cap. 571);

SFO-Part IHAA rules ( {571 FEETAA SRED ) means
rules made under section 101AAM of the Securities and
Futures Ordinance (Cap. 571);”.

(2) After section 2(3)—
Add

“(3A) For the purposes of this Ordinance, shares in a company
that are prescribed securities—

{a) are in uncertificated form if the shares are recorded
in accordance with the SFO-Part IITAA rules in the
company’s register of members as being held in
uncertificated form; and

(b) are in certificated form if the shares are not in
uncertificated form.”.

31. Section 134 amended (nature and transferability of shares)
After section 134(2)—
Add
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“(3) However, shares or other interests that are prescribed
securities are transferable in accordance with the
company’s articles, subject to—

(a) Part IIIAA of the Securities and Futures Ordinance
(Cap. 571); and

(b) the SFO-Part ITIAA rules.”.

32, Section 144 amended (issue of share certificate on allotment)
Section 144(2)}—
Repeal
everything after “apply”
Substitute
“to an allotment of shares if—

(a) the conditions of issue of the shares provide
otherwise; or

(b} the shares are—
(i) prescribed securities; and
(ii) held by the alloitee in uncettificated form
immediately after the allotment.
Note—

For requirements and other matters relating to an allotment of shares
that are prescribed securities and held by the allottee in uncertificated
form immediately after the allotment, see the SFO-Part ITITAA rules,”,

33. Section 150 amended (requirement for instrument of transfer)
(1) Section 150, heading—
Repeal

“imstrument”
Substitute
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“registration”.
(2) Section 150(1)—
Repeal
everything after “in the company”™
Substitute
“unless—

(a) if the shares are not prescribed securities—a proper
instrument of transfer has been delivered to the
company; or

{b) if the shares are prescribed securities—either of the
following as required under the SFO-Part IIIAA
rules in respect of the shares has been delivered to
the company in accordance with those rules—

(i) aproper instrument of transfer;
(ii) aspecified request.”.
(3) After section 150(2)—
Add
“(3) In subsection (1)}—

specified request (#5595 5K), in relation to shares in a
company, means a request that complies with the
requirements set out in the SFO-Part IIIAA rules for
registration of the transfer of the shares.”,

34. Section 151 amended (registration of transfer or refusal of

registration)
(1) Section 151(1)}—
Repeal

everything after “a company”
Substitute
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35.

36.

“may, in respect of the transfer of the shares-—

(a) if the shares are not prescribed securities—lodge
with the company the instrument of transfer; or

(b) if the shares are prescribed securities—lodge with
the company either of the following as required
under the SFO-Part IITAA rules in respect of the
shares—

(i} the instrument of transfer;

(ii) a specified request as defined by section
150(3).”.

(2) Section 151(2)—
Repeal
“after the transfer is lodged”
Substitute ‘
“after the instrument or request is lodged under subsection
(1)(a) or (b)”.
Section 153 amended (transfer by personal representative)
Section 153—
Repeal
“at the time of execution of the instrument of transfer”
Substitute
“immediately before the transfer”.

Section 155 amended (issue of share certificate on transfer)
(1) After section 155(2)(a)}—
Add
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37.

“(ab) for a listed company, 10 business days after the day on
which the transfer or specified request is lodged with the
company;”.

(2) After section 155(3)(ay—
Add
“(ab) the shares are—
(i) prescribed securities; and

(ii) held by the transferee in uncertificated form
immediately after the {ransfer;”.

(3) Atthe end of section 155(3)—
Add

“Note—

For requirements and other matters relating fo a transfer of shares that are
prescribed securities and held by the transferee in uncertificated form
immediately afier the transfer, see the SFO-Part IIFAA rules.”.

(4) Section 155(5), English text, definition of business day—
Repeal the full stop
Substitute a semicolon.

(5) Section 155(5)—
Add in alphabetical order

“specified request (}5HH55K) has the meaning given by
section 150(3).”.

Part 4, Division 5 heading amended (replacement of listed
companies’ lost share certificates)

Part 4, Division 5, heading—
Repeal
“Replacement of”.
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38. Section 162 amended (interpretation)
Section 162, definition of genuine purchaser, paragraph (a)—
Repeal
“to whom a new certificate for the shares is issued under this
Division”
Substitute
“referred to in section 167(1)}a) or (1A)(a)”.

39, Section 163 amended (application for new certificate)
(1) Section 163, heading, after “certificate”—
Add
“or shares to be held in uncertificated form”.
(2) Section [63—
Repeal subsection (1)
Substitute

“(1) If a share certificate for shares in a listed company has
been lost, an eligible person may apply to the company—

(a) for a new certificate; or

(b) for the shares to be held by the person in
uncertificated form,

(1A) However, an eligible person—

(a) may not make an application under subsection {1){a)
if the company no longer issues share certificates for
shares in the company; and

(b) may not make an application under subsection (1)(b)
if shares in the company may not be held in
uncertificated form.”,
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40. Section 164 amended (publication requirements)
(1) Before section 164(1}—
Add

“(1A) This section applies to a listed company that—

(a) on an application under section 163(1)(a)—intends
to issue a new certificate; or

{(b) on an application under section 163(1)(b)—intends
to record the shares concerned in the register of its
members as being held in uncertificated form.”.

(2) Section 164(1)}—
Repeal
everything before “must publish”
Substitute
“(I) The listed company™.

41, Section 165 amended (issue of new certificate)
(1) Section 165, heading, after “certificate”—
Add

“or recording of shares as being held in uncertificated
form™.

(2) Before section 165(1)—
Add
“(1A) If the conditions set out in subsection (1) are met, a listed
company may—

{a) on an application under section 163(1)}(a)}—issue a
new certificate; or
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(b) on an application under section 163(1)}b)}—record
the shares concerned in the register of its members
as being held in uncertificated form.”.

(3) Section 165(1)—
Repeal

“A listed company may issue a new certificate on an application
under section 163 if”

Substitute
“The conditions are”.
(4) Section 165(1)(c)i}—
Repeal
“150”
Substitute
“150(1 Xb)(i)”.
(5) Section 165(2}—
Repeal
“150”
Substitute
“150(1)(bXD".
(6) After section 165(3)—
Add

“(3A) A listed company that records the shares in the register of
' its members as being held in uncertificated form must
without delay—
{a) cancel the original certificate;

(b) record the cancellation of the original certificate in
the register of its members; and
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(c) ifthe application under section 163(1)(b) is made by
an eligible person who is not the registered holder of
the shares—enter the name of the eligible person in
the register of its members in respect of the shares.

Note—

For matters relating to the recording of shares in a listed company that
are held in uncertificated form, see the SFO-Part ITTAA rules,”,

42, Section 166 amended (public notice of issue of new certificate)
(1) Section 166, heading, after “certificate” —
Add

“or recording of shares as being held in uncertificated
form”.

(2) Before section 166(1)—
Add
“(1A) This section applies to a listed company that—

(a) on an application under section 163(1)(a)—issues a
new certificate; or

(b) on an application under section 163(1}b)—records
the shares concemned in the register of its members
as being held in uncertificated form.”.

(3) Section 166—
Repeal subsection (1)
Substitute
“(1} The listed company must—

(a) publish a notice in the specified form in accordance
with this section; and

(b) deliver a copy of the notice to the recognized
exchange company that operates the stock market on
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which the shares concerned are listed within 14 days
after the date of issue or record (as applicable).”.

(4) Section 166(2), after “issue™—
Add
“or record (as applicable)”.

(5) After section 166(3)}—
Add

“(3A) If the listed company was required by section 164(2)}(b)
to publish a notice in the Gazette of its intention to record
“the shares in the register of its members as being held in
uncertificated form, the notice under this section must
also be published in the Gazette within 14 days after the
date of record.”.

43, Section 167 amended (orders of Court for rectification of the
register)
(1) Section 167(1)—
Repeal
“this section”
Substitute
“subsections (2) and (3)”.
(2) Aftersection 167(1)}—
Add

“(1A) Subject to subsections (2) and (3), if a listed company
records under this Division any of its shares in the register
of its members as being held in uncettificated form,
nothing in this Division affects the power of the Court to
make an order under section 633 in favour of a person
claiming to be entitled to the shares as against—

Securities and Futures and Companies Legislation (Amendment) Biill 2021
Part 2—Division 2
Clause 44 58.

(a) the eligible person on whose application the shares
are so recorded; or

(b) aperson whose name is subsequently entered in the
register in respect of the shares,”.

(3) Section 167(2), after “(1)(b)"—
Add
“or (1A)(b)”.

(4) Section 167—
Repeal subsection (3)
Substitute

“(3) Ifthe Court makes an order under section 633 as against
a person referred to in subsection (1)(a) or (b) or (1A)(a)

or (b}—
(a) the Court must not order the payment of damages by
the company; and

(b) the company is not otherwise liable for any damage
caused by any of the following acts done in
accordance with this Division—

(i) the issue of the new certificate;
(ii) the cancellation of the original certificate;

(iii) the entering of the name of a person in the
register of its members in respect of the
shares.”.

44, Section 168 amended (liability if rectification cannot be ordered)
(1} Section 168—
Repeal subsection (2)
Substitute
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“(2) Unless the company has acted deceitfully, the company is
not liable for any damage suffered by the claimant
because of any of the following acts done in accordance
with this Division—

(a) the issue of the new certificate;
(b) the cancellation of the original certificate;

(c) the entering of the name of a person (other than the
claimant) in the register of its members in respect of
the shares.”.

Section 168(3)—
Repeal

“the person to whom the new certificate is issued, the person to
whom the new certificate is issued”

Substitute

“a specified person, the specified person™.
Section 168(4)—

Repeal

“the person to whom the new certificate is issued”
Substitute

“the specified person”™.

Section 168(5), definition of claimant—
Repeal the full stop

Substitute a semicolon.

Section 168(5)—

Add in alphabetical order

“specified person (55 A1) means a person referred to in
section 167(1)(a) or (1A)(a).”.
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46.

Section 169 amended (applicant to pay expenses)
Section 169(1)—

Repeal

“for a new certificate”

Substitute

“under section 163(1)(a) or (b)".

Section 696 amended (obligations of offeror with right to buy out
minority shareholders)

(1) After section 696(3)—
Add

“(3A) However, if the shares to which the notice relates are
prescribed securities, the offeror is not required to comply
with subsection (3)(a)(ii) and must instead send to the
compaty in accordance with the SFO-Part HIAA rules
either of the following as required under those rules in
respect of the shares—

(a) an instrument of transfer of the shares;
(b) aspecified request in relation to the shares.”.
(2) Section 696—
Repeal subsection (4)
Substitute
“(4) If the shares to which the notice relates are shares for
which a share warrant is outstanding, the offeror is not
required to comply with subsection (3)(a)(ii) or (3A).
(5) Inthis section—
specified request (3508557K) has the meaning given by section
150(3).”.
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47. Section 697 amended (company must register offeror as
sharcholder)

Section 697—
Repeal
“under section 696(3)(a)(ii)”
Substitute
“or a specified request under section 696(3)(a)(ii) or (3A)”.

48, Section 908 repealed (paperless holding and transfer of shares
and debentures)

Section 908—
" Repeal the section.

49, Scheduie 8 repealed (amendments relating to paperless holding
and transfer of shares and debentures)

Schedule 83—
Repeal the Schedule.

Division 3—Related Amendments
Subdivision 1 —Amendments to Insurance Ordinance (Cap. 41)

50. Section 25 amended (provisions supplementary to section 24)
(1)} Section 25(3), after “of an instrument of transfer”—
Add
“or a specified request”.
{2) Section 25(3), after “as an instrument of transfer”—
Add
“or a specified request (as the case requires)”.
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(3) After section 25(6)—
Add
“(7) In subsection (3)—

specified request (}585553K) has the meaning given by section
150(3) of the Companies Ordinance (Cap. 622).”.

Subdivision 2—Amendment to Control of Exemption Clauses
Ordinance (Cap. 71)

51. Schedule 1 amended (scope of sections 7, 8, 9 and 12)
Schedule 1, paragraph 1(f)—
Repeal

“within the meaning of section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (Cap. 571)”

Substitute

“or a registrar participant (both as defined by section 1 of Part
1 of Schedule 1 to the Securities and Futures Ordinance (Cap.

571))”.
Subdivision 3—Amendments to Stamp Duty Ordinance (Cap.
117)
52. Section 2 amended (interpretation)
(1) Section 2(1), definition of stamp, afier paragraph (d)}—
Add
“(e}) an imprint on a confract note made in accordance with
section SAA(3)”.

(2) Section 2(1)—
Add in alphabetical order



Securities and Futures and Companies Legislation (Amendment) Bill 2021
Part 2—Division 3
Clause 53 ‘ 63

“prescribed securities (5]BHZ827) has the meaning given by
section 101AA of the Securities and Futures Ordinance
(Cap. 571)".

(3) After section 2(6)—
Add
“(7) For the purposes of this Ordinance—

(a) areference to prescribed securities in uncertificated
form is to be construed in accordance with section
1AB(a} of Part 1 of Schedule 1 to the Securities and
Futures Ordinance (Cap. 571); and

(b) a reference to prescribed securities in certificated
form is to be construed in accordance with section
1AB(b) of Part 1 of Schedule 1 to that Ordinance.”.

53. Section 4 amended (charging of, liability for, and recovery of
stamp duty)

Adfter section 4(3A)—
Add

“(3B) I the amount of the stamp duty imprinted on a contract
note stamped under section 5AA(2) has not been paid to
the Collector in the manner provided by the arrangement
approved under section SAAB(1), the contract note is
deemed for the purposes of subsection (3) to be an
instrument chargeable with the stamp duty, which is not
duly stamped in respect of the stamp duty.”.

54. Sections SAA and SAAB added
After section 5—
Add '
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“SAA. Additional provision on methods of stamping—sale or
purchase of Hong Kong stock

(1) This section applies to a contract note if it is a contract
note—

(a) to which an arrangement approved under section
5AAB(1) relates; and

(b) in respect of which the conditions in section
SAAB(2){b) are satisfied.

(2) Without derogation from section 5(1) and (2), a contract
note may be stamped in accordance with subsection (3)
by a person authorized by the Collector for the purposes
of this subsection.

(3) The contract note may be stamped by imprinting on it, in
the manner specified by the Collector—

(a) the amount of the stamp duty chargeable on the
coniract note; and

(b) anote to the effect that the amount of the chargeable
stamp duty has been or will be paid in the manner
provided by the arrangement. '

(4) Subject to section 4(3B), a contract note stamped under
subsection (2} is to be treated as duly stamped with the
amount of the stamp duty imprinted on the note and
within the time for stamping the note.

(5) A person commits an offence if the person, with intent to
defraud the Government—

{a) imprints on a contract note the matters described in
subsection (3)(a) and (b) without an authorization
under subsection (2); or
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(b) imprints on a contract note any matter, as a matter
described in subsection (3)(a) or (b), which is false
in a material particular,

S5AAB. Approval of arrangement for purposes of section SAA

(D

@

(3

@

For the purposes of section 5AA, the Collector may
approve an arrangement for collecting any stamp duty
chargeable on a contract note specified in subsection (2).

The contract note is one—
(a) to which the arrangement relates; and

(b) in respect of which the following conditions are
satisfied—

(i) the contract note is not one to which an
agreement under section 5A relates;

(if) stamp duty is chargeable under head 2(1) in the
First Schedule (head 2(1)) on the contract
note; and

(iii) the contract note is made in respect of a sale or
purchase of prescribed securities specified in
subsection (3).

The prescribed securities are—

(a) prescribed securities held in uncertificated form
immediately before the sale or purchase;

(b) prescribed securities held in uncertificated form
immediately after the sale or purchase; or

(¢} prescribed securities held in uncertificated form
both immediately before and afier the sale or
purchase.

The Collector must not approve an arrangement under
subsection (1) unless the arrangement provides for—
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(a) the duties of a person authorized by the Collector for
the purposes of section S5AA(2) (authorized
person), including the duty to make a declaration
specified in subsection (5) in relation to a contract
note if—

(iy the contract note is one to which the
arrangement relates;

(ii) the contract note is made in respect of a sale or
purchase of prescribed securities specified in
subsection (3) by which the legal title to the
prescribed securities is to be transferred; and

(iii} the sale or purchase in respect of which the
contract note is made—

(A) is effected by the authorized person; dr

(B) is effectuated through a UNSRT system
operated by the authorized person;

(b) the payment by an authorized person to the Collector
of the stamp duty chargeable on a specified contract
note that will be stamped under section 5SAA(2); and

(¢) the imprinting by an authorized person, on a
specified contract note, of the matters described in
section SAA(3)(a) and (b).

The declaration is a declaration as to—

(a) whether any stamp duty is chargeable under head
2(1) on the contract note; and

(b) if any stamp duty is chargeable under head 2(1) on
the contract note—whether the stamp duty has been
paid to the Collector.

An approval may be granted under subsection (1) subject
to any conditions specified by the Collector.
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For the purpose of collecting any stamp duty chargeable
on a specified contract note to which an arrangement
approved under subsection (1) relates, the Collector is
entitled to have access to a declaration made by the
authorized person under the arrangement.

If an authorized person makes, in relation to a specified
contract note to which an arrangement approved under
subsection (1) relates, a declaration specified in
subsection (5) that is false in a material particular, the
person incurs a penalty at level 2 which is recoverable by
the Coliector as a civil debt due to the Government.

In this section—

approved securities registrar (1% 455353 CHRE) has the

meaning given by section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (Cap. 571);

purchase fEE)—

(a) means a purchase within the meaning of section 19,
and includes a purchase in a transaction deemed
under that section to be a sale and purchase for the
purposes of this Ordinance; but

(b) does not include a purchase the contract note of
which is a contract note to which an agreement
under section SA relates;

sale (BB )—

(a) means a sale within the meaning of section 19, and
includes a sale in a transaction deemed under that
section to be a sale and purchase for the purposes of
this Ordinance; but

(b) does not include a sale the contract note of which is
a contract note to which an agreement under section
5A relates;
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specified contract note (Y5 AR 32 B218) means a contract note
specified in subsection (2);

UNSRT system (JEALE 5550 Fe BBE £4%) has the meaning
given by section 101AAB of the Securities and Futures
Ordinance (Cap. 571).

(10) In this section—
(a) areferenceto a person who effects a sale—

(i} includes a person deemed under section 19 to
be a person effecting the sale; but

(if) doesnotinclude a person acting in the person’s
capacity as an approved securities registrar;
and

(b) areference to a person who effects a purchase—
(i) includes a person deemed under section 19 to
be a person effecting the purchase; but

(if) doesnotinclude a person acting in the person’s
capacity as an approved securities registrar.”.

55. Section 19 amended {(contract notes, etc. in respect of sale and
purchase of Hong Kong stock)
(1) Afier section 19(1E)}—
Add

- “(1EA) Also, a transaction is deemed to be a sale and purchase of
Hong Kong stock for the purposes of this Ordinance if the
transaction is a transaction—

(a) in respect of Hong Kong stock that is prescribed
securities; and

(b) by which the beneficial interest in the stock passes
otherwise than on sale and purchase.
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(1EB)

(1EC)

However, subsection (1EA) does not apply to a
transaction if—

(a) subsection (1E) applies to the transaction;

(b) the transaction is a transaction in respect of Hong
Kong stock—

(i) that is prescribed securities held in certificated
form both immediately before and after the
transaction; and

(ii) under which the legal title to the stock is to be
transferred; or

(c¢) the transaction would, if it were effectuated by way
of a transfer chargeable with stamp duty under head
2(3) in the First Schedule, be a transfer of the kind
referred to in section 27(5).

For the purposes of this section and head 2(1) in the First
Schedule, in a transaction that is deemed to be a sale and
purchase of Hong Kong stock under subsection (1EA)—

(a) the person disposing of the stock in the transaction
is deemed to be the person effecting the sale in the
sale and purchase;

(b} the person acquiring the stock in the transaction is
deemed to be the person effecting the purchase in
the sale and purchase; and

(c) the value of the stock in the transaction is deemed o
be the amount or value of the consideration for the
sale and purchase.”.

(2) Aftersection 19(1F)—

Add
“(1 G)

For the purposes of subsection (1), if—
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(a) the person who effects the sale or purchase of Hong
Kong stock makes, in respect of the sale or purchase,
a contract note to which section 5AA applies; and

(b) the contract note is stamped under section SAA(2),

the person is to be regarded as having also executed the
confract note.”.

(3) Secction 19(16), definition of sale or purchase—
Repeal
“is deemed by virtue of section 30(3), (4) or (5)”
Substitute

¥, document or information is deemed by virtue of section
30(3), (4), (5) or (7).

56. Scction 30 amended (interpretation of Part IV)
After section 30(5)—
Add
“{6) Subsection (7) applies if—

(a) aperson gives an authority or makes a requirement
as specified in subsection (3), (4) or (5) in relation
to any units;

(b) the units are prescribed securities that—

(i} are held in uncertificated form at the time of

giving the authority or making the requirement
(relevant time), or

@ii) are held in certificated form immediately
before the relevant time or immediately after
the relevant time, but not both; and

(c) the authority is given or the requirement is made in
a form other than in the form of an instrument.
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(7) For the purposes of this Ordinance—

(a) the person is deemed to transfer the units by way of
sale; and

(b) any document or information (in whatever form) by
which the person gives the authority or makes the
requirement—

(i) is deemed to be a transfer by way of sale; but

(ii} is not deemed to be a transfer falling within
head 2(4) in the First Schedule.”.

57. Section 36 substituted
Section 36—
Repeal the section
Substitute

“36. Restriction on registration of transfer of units

(1) Despite anything in the trust instrument of a unit trust
scheme, the trustees or managers under the scheme must
not register a transfer of units under the scheme unless—

(a) if the units are not prescribed securities—a proper
instrument of transfer has been delivered to the
trustees or managers; or

(b) if the units are prescribed securities—either of the
following as required under the SFO-Part IIIAA
rules in respect of the units has been delivered to the
frustees or managers in accordance with those
rules—

(i) a proper instrument of transfer;

(ii) aspecified request.
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(2) Nothing in this section affects any power of the trustees
or managers to register as entitled to a unit any person to
whom the right to that unit has been transmitied by
operation of law.

(3) Inthis section—

SFO-Part ITIAA rules ( {55 571 255 INAA AT ) means
rules made under section 101AAM of the Securities and
Futures Ordinance (Cap. 571);

specified request (f58H553K), in relation to a unit under a unit
trust scheme, means a request that complies with the
requirements set out in the SFO-Part IMTAA rules for
registration of the transfer of the unit.”.

58. Section S8A amended (representations may be made to Colléctor
before certain penalties are imposed)

Section 58A(1), before “5A(4y"—
Add
“SAAB(8),”.

59. Section 588 amended (remission of certain penalties)
Section 58B, before “SA(4)"—
Add
“5AAB(8),".

60, First Schedule amended
First Schedule—
Repeal
“[ss. 2,4, 5,”
Substitute
“Iss. 2, 4, 5, 5AAB,”.
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61. Schedule 8 amended (transactions and (ransfers relating to
Exchange Traded Funds)

Schedule 8, Part 2, item 2, after “19(1E)(a)™—
Add
IG, (IEA)ﬂi.

62. Schedule 9 amended (tramsactions and transfers relating to
regulatory capital security)

Schedule 9, Part 2, item 2, after “19(1E)(a)"—
Add
“, (lEA)”-

Subdivision 4—Amendments to Mental Health Ordinance (Cap.
136)

63. Section 17 amended (committee to execute instruments)
(1) Section 17, heading, after “instruments”—
Add

(19 »
.

etc
(2) Section 17—
Repeal subsection (1)
Substitute
“(1) This section applies if—
(a) the Court makes an order for a conveyance or
instrument of transfer to be executed in respect of a

disposition of the estate of a mentally incapacitated
person or any pait of the estate; or

(b) the Court makes an order for any other thing to be
done in respect of a disposition of any part of the
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estate of a mentally incapacitated person that is
prescribed securities in uncertificated form.

(1A) The committee of the estate of the mentally incapacitated
person must, in the name and on behalf of the person, act
in accordance with an order mentioned in subsection

(1).”.
(3) After section 17(2)—
Add
“(3) Insubsection (1)—

prescribed securities (]BHEE27) has the meaning given by
section 101AA. of the Securities and Futures Ordinance
(Cap. 571).

‘(4) In subsection (1)—

(a) areference to prescribed securities in uncertificated
form is to be construed in accordance with section
1AB(a) of Part 1 of Schedule 1 to the Securities and
Futures Ordinance (Cap. 571); and

(b) areference to a disposition of an estate or any part
of an estate includes a sale or mortgage of the estate
ot the part of the estate.”.

Subdivision 5—Amendments to Crimes Ordinance (Cap. 200)

64. Section 84 amended (making false entry in contract for sale of
" shares)

(1) Section 84—
Renumber the section as section 84(1).
(2) Section 84(1)—
Repeal
“shares or stock transferable by any deed or written instrument”
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Substitute
“transferable shares or stock”.
(3) After section 84(1)—
Add
“(2) In subsection {(1)}— .
transferable shares or stock (O[EFER D THEEE) means—

(a) shares or stock transferable by deed or other
instrument; or

(b) shares or stock transferable through a UNSRT
system within the meaning of section 101AAB of
the Securities and Futures Ordinance (Cap. 571).”.

Subdivision 6—Amendment to Electronic Transactions
Ordinance (Cap. 553)

65. Schedule 1 amended (matters excluded from application of
sections 5, 5A, 6, 7, 8 and 17 of this Ordinance under section 3 of
this Ordinance)

Schedule 1, section 4—
Repeal

“other than a contract note to which an agreement under section
5A of that Ordinance relates.”

Substitute
“ other than—

(a) acontract note to which an agreement under section
5A of that Ordinance relates; and

(b) acontract note that is stamped under section SAA(2)
of that Ordinance.”.
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Subdivision 7—Amendments to Securities and Futures (Fees)
Rules (Cap. 571 suab. leg. AF)

66. Scetion 3 amended (time for payment of fees)
(1) After section 3(1)—
Add

“(1AA) The annual fee prescribed in item 1AA of Schedule 1 is
payable on or before each anniversary of the date on
which the approval of the approved securities registrar
concemed under section 101 AAG(6) of the Ordinance is
granted.”.

(2) Section 3(3), after “subsection (1)"—
Add
(‘, (lAA)”.

o7. Schedule 1 amended (fees prescribed for phrposes of section
395(1)(a)(i), (iii) and (iv) of Ordinance)

Schedule 1, after item 1—
Add

“Fees relating to Part ITIAA of Ordinance

1AA.  Annual fee payable in respect of $10,000”.
approval of an approved securities
registrar under section 101AAG(6) of
the Ordinance

68. Schedule 3 amended (fees prescribed for purposes of section
395(1)(b) of Ordinance)

Schedule 3, after item 2—
Add
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“Fees relating to Part ITTAA of Ordinance 70. Section 597 amended (notice of meeting to contain statement of

2AA.  Prescribed fee payable under section $10,000
101AAG(3)(c) of the Ordinance on an
application for approval to provide
securities registrar services

2AAB. Prescribed fee payable under section  $9 per page”.
101 AAL(4)(b) of the Ordinance for a
copy of an entry in or extract of a
register maintained under section
101AAL of the Ordinance

Subdivision 8—Amendments to Companies Ordinance (Cap.

622)
69. Section 596 amended (right to appoint proxy)
After section 596(3)—
Add

. . . - 71
“(4) Despite subsection (3), if the company is a listed company

and the member is an individual, the number of proxies so
appointed by the member must not exceed 2, unless
otherwise provided in the articles of the company.

(5) Subsection (4) is subject to any provision of the SFO-Part
HIAA rules that provides for the way in which the limit
specified in that subsection is to apply to a member who
holds the shares in more than one form or manner as 72.
specified in those rules.

(6) Subsection (4) does not affect the appointment of an
alternate.”.

rights ete.)
Section 597(1)y—
Repeal paragraphs (a) and (b)
Substitute
“(a) for a company that is a company limited by guarantee—
(i) the rights under section 596(1); and
(ii) if applicable, the requirement under section 596(2);

(b) for a company that is a company having a share capital
(other than a listed company)—the rights under section
596(1) and (3); and

(c) for acompany that is a listed company—
(i) the rights under section 596(1) and (3); and

(i) if applicable, the requirement under section
596(4).”.

Section 627 amended (register of members)
At the end of section 627—
Add

“Note—

For matters relating to the register of members of a listed company, see also
the SFO-Part IIIAA rules.”,
Section 632 amended (power to close register of members)
(1) Section 632(1)}—
Repeal
everything after “periods™
Substitute
“in each ycar—
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(a) for a company other than a listed company—not
exceeding in the whole 30 days;

(b) for a company that is a listed company—
(i) not exceeding in the whole 30 days; or
(i} ifa number of days is specified in the SFO-Part
IIIA A rules for the purposes of this section—
not exceeding in the whole that number of
days.”.
(2) Section 632(3) and (4)—
Repeal
“(1)5?
Substitute

“(1)(a) or (b)()”.

73. Section 828 amended (communication in electronic form)
After section 828(5)—
Add

“(5A) However, if the document or information is sent or
supplied to a listed company, the document or
information is not sufficiently authenticated unless any
other requirements specified in the SFO-Part IIIAA rules
in relation to authentication of documents or information
are also complied with.”.

74. Section 831 amended (communication in electronic form)
After section 831(5)—

Add

“(5A) However, if the document or information is sent or
supplied by a listed company, the document or
information is not sufficiently authenticated unless any
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other requirements specified in the SFO-Part IITAA rules
in relation to authentication of documents or information
are also complied with.”. :
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75.

76.

Part 3

Amendments relating to OTC Derivative Licensing
Regime

Division 1—Amendment to Securities and Futures
Ordinance (Cap. 571)

Schedule 5 amended (regulated activities)

Schedule 5, Part 2, definition of providing client clearing services
Jfor OTC derivative fransactions, in so far as it relates to paragraph
(c} of the definition of excluded services—

Repeal
everything after “Hong Kong or”
Substitute
“elsewhere)}—
(a) as a member of the central counterparty; or

(b) as a client of a member of the central counterparty
(direct client), a client of a direct client (indirect
client), a client of an indirect client, or a client,
whether direct or indirect, of any of those persons;”.

Division 2—Amendments to Securities and Futures
(Amendment) Ordinance 2014 (6 of 2014)

Section 18 amended (section 182 amended (investigations))
Section 18(3)—

Repeal

“After section 182(1)(b)(v)”
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Substitute
“Section 182(1)}b)>.

77. Section 49 amended (section 407 amended (savings, transitional,
consequential and related provisions, etc.))

Section 49, new section 407(6)—
Repeal
everything after “commencement of”
Substitute

“Part 2 of the Securities and Futures (Amendment) Ordinance
2014 (6 of 2014) or any provision in that Part.”.

78. Section 53 amended (Schedule 5 amended (regulated activities))
(1) Section 53(21), before new paragraph (xia}—
Add

“(xiaa) that is an OTC derivative dealing act carried out by a
person licensed for Type 9 regulated activity who—

(A) provides a service of managing a portfolio of OTC
derivative products for another person that the
person is permitted fo provide under that licence;
and

(B) carries out the act solely for the purpose of providing
that service;”.

(2) Section 53(22), new definition of OTC derivative products
management, after paragraph (b}—
Add
“(ba) such a service provided by a corporation, if—

(i) the service is provided solely to any of its affiliates;
and
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(i) the group of companies of which the corporation and
affiliates are members is not a financial group;

(bb} such a service provided by a corporation solely to—
(i) any of its wholly owned subsidiaries;

(ii) its holding company that holds all its issued shares;
or

(iii) other wholly owned subsidiaries of that holding
company;

(bc} such a service provided by—

- (i} a solicitor, if the provision of the service is wholly
incidental to his or her practice as a solicitor in a
Hong Kong firm or foreign firm (both as defined by
section 2(1) of the Legal Practitioners Ordinance
(Cap. 159));
(ii) counsel, if the provision of the service is wholly
incidental to his or her practice as counsel;

(iii) a certified public accountant, if the provision of the
service is wholly incidental to his or her practice as
a certified public accountant in a practice unit (as
defined by section 2(1) of the Professional
Accountants Ordinance (Cap. 50)); or

(iv) a trust company registered under Part 8§ of the
Trustee Ordinance (Cap. 29), if the provision of the
service is wholly incidental to the discharge of its
duties as such a trust company;

(bd} sucha service provided by a person who—

(i) falls within a class prescribed by rules made under
section 397 of this Ordinance for the purposes of this
paragraph; or
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(ii) carries on a type or description of business so
prescribed;”.

(3) Section 53(22), new definition of providing client clearing
services for OTC derivative transactions, except in so far as it
relates to paragraph (c) of the definition of excluded services—
Repeal
everything after “Hong Kong or”

Substitute
“elsewhere)}—
(@) as a member of the central counterparty; or

(b) as a client of a member of the central counterparty
(direct client), a client of a direct client (indirect
clienf), a client of an indirect client, or a client,
whether direct or indirect, of any of those persons;”.

(4) Section 53(22)—

Add in alphabetical order

“affiliate (Wt & 2\ 5]), in relation to a corporation, means
another corporation (other than a collective investment
scheme) that is in the same group of companies as the
corporation,;

Sinancial group (%:Ri£EH]) means a group of companies that
is primarily carrying on business that (for business carried
on in Hong Kong) constitutes or (for business carried on
elsewhere), if carried on in Hong Kong, would constitute
one or more of the following—

(a) abusiness in a regulated activity;

(b) banking business as defined by section 2(1) of the
Banking Ordinance (Cap. 155);

(c) abusiness that is required to be carried on under—
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() an authorization as defined by section 2(1) of
the Insurance Ordinance (Cap. 41); or

(ii) a licence as defined by section 64F of that
Ordinance;”,

(5) Section 53(23), new Part 2A, section 1{e)(i)—
Repeal
“OTC derivative products management”
Substitute

“managing a portfolio of OTC derivative products for another
person”.

(6) Section 53(23), new Part 2ZA, section 1(i){ii)}—
Repeal the full stop
Substitute a semicolon.

{7y Section 53(23), new Part 2A, after section 1(i)—
Add ‘

“G) an OTC derivative advising act carried out by a
corporation, if—

(i) the giving of the advice or issuing of the analyses or
reports constituting the act is solely to any of its
affiliates; and

(ii) the group of companies of which the corporation and
affiliates are members is not a financial group;

(k) an OTC derivative advising act that falls within the
meaning of the definition of providing multilateral
portfollo compression services;

() an OTC derivative advising act that—
(i) is carried out by a person—
(A) who is a recognized clearing house; or -
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(B) whois—

(I) authorized under section 95(2) of this
Ordinance to provide automated trading
services; and

(I) acting in its capacity as a central
counterparty; and

(ii) relates to an OTC derivative fransaction to which the
person is a counterparty in its capacity as a central
counterparty;

(m) an OTC derivative advising act that is—

(i) carried out by a person who is licensed for Type 12
regulated activity; and

(ii} carried out wholly incidentally to the carrying on of
that regulated activity;

(n} an OTC derivative advising act that is—
(i) carried out by an acceptable participant; and

(ii) carried out wholly incidentally to its provision of
services which, but for section 4(c) of this Part,
would constitute a Type 12 regulated activity.”.

(8) Section 53(23), new Part 2A, section 2(n)—
Repeal the full stop
Substitute a semicolon,

(9) Section 53(23), new Part 2A, after section 2(n)—
Add

“(o) an OTC derivative dealing act carried out by a
corporation, if—

(i} the act constitutes—-
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{A) entering, or offering to enter, into an OTC
derivative transaction with any of its affiliates;
or

(B) inducing, or attempting to induce, any of its
affiliates to enter, or offer to enter, into an OTC
derivative transaction; and

(ii) the group of companies of which the corporation and
affiliates are members is not a financial group;
{p) an OTC derivative dealing act that falls within the
meaning of the definition of previding multilateral
Pportfolio compression services,

(@) an OTC derivative dealing act that—
(i) is carried out by a person—
(A) who is a recognized clearing house; or
(B) whois—
(I) authorized under section 95(2) of this
Ordiriance to provide automated trading
services; and
(II) acting in its capacity as a central
counterparty; and

(ii) relates to an OTC derivative transaction to which the

persou is a counterparty in ifs capacity as a central
counterparty;

(t) an OTC derivative dealing act that is—
(i) carried out by an acceptable participant; and

(ii) carried out wholly incidentally to its provision of
services which, but for section 4(c) of this Pari,
would constitute a Type 12 regulated activity.”.

(10} Section 53(23), new Part 2A, section 4(¢)}—
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Repeal
everything after “acceptable”
Substitute
“participant;”.
(11) Section 53(23), new Part 2A, section 4—
Repeal paragraph (d).
(12) Section 53(23), new Part 2A, at the end of section 4—
Add

“e) an act carried out by a person licensed for Type 9
regulated activity who—

(i) provides a service of managing a portfolio of OTC
derivative products for another person that the
person is permitted to provide under that licence;
and

(if) carries out the act solely for the purpose of providing
that service;

(f) an act carried out by a corporation that constitutes
providing services for the clearing and settlement of OTC
derivative transactions, if—

(i) the services are provided solely to any of its
affiliates; and

(ii) the group of companies of which the corporation and
affiliates are members is not a financial group; or

(g) an act carried out by a person who—

(i) falls within a class prescribed by rules made under
section 397 of this Ordinance for the purposes of this
paragraph; or

(i) carries on a type or description of business so
prescribed.”,
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(13) Section 53(23), new Part 2A, section 5—
Repeal
“In section 4”
Substitute
“In this Part”.
(14) Section 53(23), new Part 2A, section 5, definition of acceptable
participant—
Repeal paragraph (b)
Substitute
“(by who—
(i) is a member of a central counterparty; or

(ii} has applied to become a member of a central
counterparty and the application has not been
rejected or withdrawn;”.

(15} Section 53(23), new Part 2 A, section 5, definition of acceptable
participant, paragraph (d)—
Repeal

“(either directly as a member of the central counterparty or
indirectly through another person that is such a member)”

Substitute
“as a member of the central counterparty™.

(16) Section 53(23), new Part 2A, section 5, definition of
comparable overseas jurisdiction, paragraph (a)—

Repeal

“(either directly as a member of the central counterparty or
indirectly through another person that is such a member)”

Substitute
“as a member of the central counterparty™.

Securities and Futures and Companies Legislation (Amendment) Bill 2021
Part 3—Division 2
Clause 78 90

(17) Section 53(23), new Part 2A, section 5, definition of
comparable overseas jurisdiction, paragraph (b)}—

Repeal the full stop
Substitute a semicolon.
(18) Section 53(23), new Part 2A, section 5—
Add in alphabetical order
“providing multitateral portfolio compression services (F2{it

2B &R S HEARTS) means providing services that

fall within the following description—
(a) services that are provided—
(i) by a person (service provider) for analyzing
the portfolios of OTC derivative transactions
of more than 2 other persons (participants);

(i) in accordance with—

(A) the operating rules set by the service
provider for participation in the
compression exercise; and

(B} any parameters agreed between the
service provider and each of the
participants;

(iii) without changing the market risk of the
portfolio of OTC derivative transactions of any
of the participants beyond any market risk
tolerance level set by the participant
concerned; and

(iv) for the purpose of reducing counterparty credit
risk or operational risk for the participants; and

(b) services in which proposals having the effect of
reducing exposures between or among the
participants are put forward by the service provider
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as to how any or all of the OTC derivative
transactions—

(i) may be modified;
(ii) may be terminated; or

(iii) may be terminated and replaced with one or
more new OTC derivative transactions.”.

79, Section 535 amended (Schedule 11 added)
Section 55, new Schedule 11, heading, after “for"—
Add
“Part 2 of”.

Division 3—Amendments to Securities and Futures (OTC
Derivative Transactions—Clearing and Record Keeping
Obligations and Designation of Central Counterparties)

Rules (Cap. 571 sub. leg, AN)

80. Rule 10 amended (clearing obligation does not apply to
transactions resulting from multilateral portfolio compression
cycle)

(1) Rule 10, heading—
Repeal
“eycle”
Substitute
“exercise”.
(2) Rule 10(1)a)(i)—
Repeal
everything after “compression”
Substitute
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3)

“4)

(5)

(6)

Q)

“exercise; and”,

Rule 10(1)(a)(ii) and (b)—
Repeal

“cycle”

Substitute

“exercise”.

Rule 10—

Repeal subrule (2).

Rule 10(3), definition of compressed transaction—
Repeal

everything after “compression”
Substitute

“exercise, means an OTC derivative iransaction that was
madified, terminated, or terminated and replaced, as a result of
the exercise;™.

Rule 10(3)—

Repeal the definition of multilateral porifolio compression
cycle.

Rule 10(3)}—

Add in alphabetical order

“multilateral portfolio compression exercise (% BIEHE
JER%E{T8h) means a process applied to portfolios of OTC
derivative transactions of the participants in the process—

(a) that is conducted for the purpose of reducing
exposures between or among the participants;

(b) that involves more than 2 participants, none of
whom is the person (service provider) operating the
process;
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(¢) thatis conducted in accordance with—

(i) the operating rules sct by the service provider
for participation in the process; and

(ii} any parameters agreed between the service
provider and each of the participants;

(d) that is conducted without changing the market risk
of the portfolio of OTC derivative transactions of
any of the participants beyond any market risk
tolerance level set by the participant concerned;

{e) that is conducted for the purpose of reducing
counterparty credit risk or operational risk for the
participants; and

() as a result of which none, any or all of the OTC
derivative transactions—

(i) are modified;
(i) are terminated; or

(iii) are terminated and replaced with one or more
new OTC derivative transactions.”.
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Part 4
Minor Miscellaneous Amendments

Division 1 —Amendments to. Chinese Text of Securities and
Futures Ordinance (Cap. 571}

81. Section 38 amended (duties of recognized clearing house)
Section 38, Chinese text—
Repeal subsection (1)
Substitute
“() FWIEERARE —
(8) EEHEMEIECTHEN - ERERESES
Fel i avstsr - MIBcsiBIMTETHE
YRS EERF - APPSR R R
Wz TH#T &
(b) FEIRFEAHEFERN S EFMFENER  BUEHE

BHE -,
82. Section 43 amended (withdrawal of recognition of clearing house
and direction to cease to provide facilities)
Section 43(3)(c), Chinese text—
"~ Repeal
“EAR ISR RS
Substitute
“EILERERFTRYEE"

83. Section 96 amended (application for authorization)
Section 96(2)(c), Chinese text—
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Repeal
“BERfELA”
Substitute
“BRANERAR".

84. Schedule 1 amended (interpretation and general provisions)
Schedule 1, Chinese text, Part 1, section 1A(2)}(b)—
Repeal
“ TR
Substitute
WA

85. “FHELEEZE" substituted for “ZF "
The following provisions, Chinese text—
(a) section 245(2), definition of #£74 T.&, paragraph (d);
(b) section 285(2), definition of £74 T.&, paragraph (d);
(c) section 307A(1), definition of £74: T &, paragraph (d);
(d) section 308(1), definition of FFAATE T.A, paragraph
(d;
(e} Schedule 1, Part 1, section 1A(2)(d)}—
Repeal
“ZF 17 Hii8” (wherever appearing)
Substitute

TR,
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Division 2—Amendments to Securities and Futures

Ordinance (Cap. 571)

8o, Section 407 amended (savings, transitional, consequential and
related provisions, efc.)

After section 407(5)—

Add
“(SA)

Part 6 of Schedule 10 provides for the savings and
transitional arrangements that apply on, or relate to, the
commencement of Part 4 of the Securities and Futures
(Amendment) Ordinance 2014 (6 of 2014) or any
provision in Part 4 of that Ordinance.”.

87. Schedule 10 amended (savings, transitional, consequential and
related provisions, etc,)

Schedule 10, Part 6, heading, after “Relating to™—

Add

“Part 4 of”.

Division 3—Amendments to Securities and Futures (Price
Stabilizing) Rules (Cap. 571 sub. leg. W)

88. Section 2 amended (interpretation)

(1) Section 2(1), definition of depositary receipt—

Repeal

u%#ﬂ%”
Substitute

“FRaLE 27",
(2) Section 2(1), Chinese text, definition of Z/EZ2, paragraph

O
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Repeal
T
Substitute
“TELES.
(3) Section 2(1), Chinese text, definition of Z77A, paragraph

@

(a)—
Repeal

“ZF7F B8R (wherever appearing)
Substitute

“THELEGZF".
Section 2(2), Chinese text—
Repeal

13 %ﬁﬂﬁu
Substitute

“TRRCE

Division 4—Amendment to Securities and Futures (Fees)

89.

Rules (Cap. 571 sub. leg. AF)

Section 11 amended (waiver of fees)
After section 11(3)—

Add

“(3A) The fees set out in subsection (3B) are waived if—

(a) acorporation or an individual—

(i} is, or applies to be, licensed or approved for
Type 3 or Type 11 regulated activity (relevant
activity) under section 116(1), 120(1), 126(1)
or 127(1) of the Ordinance; and
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(3B)

(b)

(ii) is, or applies to be, licensed or approved for
Type 7 regulated activity under section 116(1),
120(1), 126(1) or 127(1) of the Ordinance; and

the carrying on, or proposed carrying on, of Type 7
regulated activity by the corporation or individual is
incidental to the carrying on, or proposed carrying
on, of the relevant activity by the corporation or
individual,

The fees are—

(@
(&)
©)
(d)
(e)
®

the fee prescribed in item 3, under paragraph (A), of
Schedule 3 for Type 7 regulated activity;

the fee prescribed in item 6, under paragraph (A), of
Schedule 3 for Type 7 regulated activity;

the fee prescribed in item 12 of Schedule 3 for Type
7 regulated activity;

the fee prescribed in item 13(a)(i), under paragraph
(A), of Schedule 3 for Type 7 regulated activity;

the fee prescribed in item 13(b)(i), under paragraph
(A), of Schedule 3 for Type 7 regulated activity; and

the annual fee prescribed in item 18 of Schedule 3
for Type 7 regulated activity.”.
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Part s

Repeal of Uncommenced Provisions of Securities and
Futures and Companies Legislation (Uncertificated
Securities Market Amendment) Ordinance 2015 (5 of
2015)

90. Uncommenced provisions of Securities and Futures and
Companies Legislation (Uncertificated Securities Market
Amendment) Ordinance 2015 repealed

The uncommenced provisions of the Securities and Futures and
Companies Legislation (Uncertificated Securities Market
Amendment) Ordinance 2015 (5 of 2015) are repealed.
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Explanatory Memorandum

The main purposes of this Bill are to amend the Securities and
Futures Ordinance (Cap. 571) (SFO), the Companies Ordinance
(Cap. 622) (CO) and other enactments, including the Stamp Duty
Ordinance {Cap. 117) (SDO)—

(a) to facilitate the establishment and implementation of an
uncertificated securities market regime (USM regime) in
Hong Kong;

(b) to provide for a regulatory regime for persons providing
securities registrar services; and

(c) to refine the scope of certain regulated activities relating
to over-the-counter (QTC) derivative transactions.

Part 1—Short Title and Commencement

2. Clause 1 sets out the short title and provides for commencement.

Part 2—Amendments relating to USM Regime

3. The main framework of the USM regime is provided for in new Part
ITIAA to be added to the SFO (see Division 1 of Part 2) and in the
CO to be amended by Division 2 of that Part, Afier the enactment of
new Part IITA A, rules made under it (Part ITL4A4 rules) will regulate
the uncertificated securities market environment,

4. Under the USM regime, securities that are listed or to be listed in
Hong Kong and that are specified in new Schedule 3A to be added
to the SFO (prescribed securities) may, under new Part IIIAA, be
evidenced and transferred without an instrument.

Division 1—Amendmenis fo SFO

5. Under the USM regime, title to prescribed securities may be
transferred by or through an uncertificated securities registration and
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10.

11.
12.

transfer system (UNSRT system) operated by the approved securities
registrar (see paragraph 19) in respect of the securities.

A person who seeks to provide securities registrar services must
obtain approval to provide such services from the Securities and
Futures Commission (SFC) under Division 3 of new Part I[IIAA, An
approved securities registrar may provide services including the
maintenance of registers of holders of prescribed securities and
operation of UNSRT systems. A new category of participants of a
recognized clearing house (RCH), namely registrar participants, is
introduced.

To implement the USM regime, clause 3 amends section 38 of the
SFO (duties of RCH) to require an RCH to formulate and implement
appropriate procedures for ensuring that its registrar participants
comply with the rules of the RCH.

Clause 4 amends section 40 of the SFO (rules by RCH) to empower
an RCH to make rules for the proper regulation of its registrar
participants.

Clavse 5 amends section 91 of the SFO (supply of information) to
provide for the supply, by an RCH, of information about the affairs
of its registrar participanis.

Clause 6 amends section 92 of the SFO (additional powers of SFC—
restriction notices) so that a registrar participant would also be
protected under that section, and would not incur any civil liability
in respect of anything done or omitted to be done by the participant
in good faith in compliance or purported compliance with a
restriction notice given by the SFC under that section.

Clause 7 introduces a new Part IITAA to the SFO.

Division 1 of new Part IIIAA contains 2 sections. New section-

101AA explains the meaning of prescribed securities, and new
section 101AAB explains the meaning of UNSRT system.
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13.

14,

15.
16.

17.
18.

Division 2 of new Part IIIAA (sections 101AAC, 101AAD and
101AAE) provides for the general principles to be adopted for the
USM regime.

New section 101AAC provides for the first principle. That section
provides that title to prescribed securities—

{a) may be evidenced without an instrument in the manner
provided by the Part IITAA rules; and

(b) may be transferred without an instrument only if it is
transferred—

() by or through a UNSRT system operated by the
approved securities registrar in respect of the
securities; and

(i) inaccordance with the Part IITAA rules.
The second principle is set out in new section 101AAD.

New section 101AAD provides that if there is a conflict or
inconsistency between new section 101 AAC and the Part IITA A rules
(collectively, specified enactments) and—

(a) for prescribed securities that are shares in a corporation—

(i) the provisions of the constitution of the corporation;
and

(ii) the terms of issue of the shares; or

{b) for any other prescribed securities—the terms of issue of
the securities,

the specified enactments prevail to the extent of the conflict or
inconsistency.

New section 101AAE provides for the third principle.

Under new section 101AAE, new section 101AAC, new section
101AAD and the Part IIIAA rules (collectively, specified
enactments) apply to prescribed securities to the extent to which the
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19.

20.

21.

22.

23.

application is neither prohibited under nor in conflict or inconsistent
with—
{a}) for prescribed securities that are shares in or debentures
of a body corporate incorporated in a place outside Hong
Kong—

(i) the law of the place in which the body corporate is
incorporated; or

(ii) the Jaw under which the securities are constituted; or

(b} for prescribed securities that are not shares in or
debentures of such a body corporate but are constituted
under the law of a place outside Hong Kong—the law
under which the securities are constituted.

Division 3 of new Part IIIAA (sections 101AAF to 101AAL)
provides for a regulatory regime for persons approved to provide
securities registrar services (approved securities registrars).

New section 101AAF prohibits a person from providing any
securities registrar service unless the person is an approved securities
registrar or an employee or agent of an approved securities registrar.

New sections 101AAG and 101AAH provide for the requirements
and procedures for an application for approval to provide securities
registrar services.

New section 101 AAT empowers the SFC to impose, amend or revoke
a condition with regard to an approval granted under new section
101AAG.

New section 101AAJ sets out the factors for determining whether a
person is a fit and proper person to provide securities registrar
services, including the person’s financial status, experience and

integrity.
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24. New section 101AAK requires an approved securities registrar to

25,

26.

27.

28.

29,

30,

31.

notify the SFC if it intends to cease to provide any securities registrar
service or to change the address of its business premises.

New section 101AAL requires the SFC to maintain a register of
approved securities registrars which must be made available for
public inspection.

Division 4 of new Part IIIAA contains section 101AAM which is the
rules-making power provision and the Part IIIAA rules are to be
made under that section.

Section 180 of the SFO (supervision of intermediaries and their
associated entities) sets out certain supervision powers of the SFC.,
Clause 8 amends that section so that those powers may apply in
relation to an approved securities registrar.

Clause 9 amends section 182 of the SFO (investigations by SFC) so
that the SFC may investigate if the SFC has reasonable cause to
believe that a person may have engaged in defalcation, fraud,
misfeasance or other misconduct in connection with the provision of
securities registrar services.

Clause 10 amends the definition of misconduct in section 193 of the
SFO (interpretation of Part TX) to cover an act or omission of an
approved securities registrar.

Clause 11 amends section 194 of the SFO (disciplinary action in
respect of licensed persons, etc.) to provide for the disciplinary
powers that the SFC may exercise if an approved securities registrar
is, or was at any time, guilty of misconduct or is not a fit and proper
person to provide any securities registrar services that it is approved
to provide.

Clause 12 adds a new section 195A to the SFO to empower the SFC
to take disciplinary actions in respect of an approved securities
registrar in certain circumstances, including when the registrar goes
into liquidation.
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32.

33.

34,

35.

36.

37.

38.

Section 198 of the SFO (procedural requirements in respect of
exercisc of powers under Division 2) sets out the procedural
requirements that the SFC must comply with when exercising its
disciplinary powers. Clause 13 amends that section so that those
procedural requirements also apply when the SFC exercises its
powers under new section 195A.

Clause 14 amends section 200 of the SFO (effect of suspension under

Division 2 or 3) to provide for the effect of suspension of the -

approval of an approved securities registrar.

Clause 15 amends section 201 of the SFO (general provisions
relating to exercise of powers under Division 2 or 3) so that the
section also applies if the SFC decides to take disciplinary actions in
respect of an approved securities registrar under new section 195A.,

Clause 16 amends section 202 of the SFO (requirement to transfer
records upon revocation or suspension of licence or registration) so
that the SFC may require for the transfer of a client’s records if the
approval of an approved securities registrar is revoked or suspended.

Clause 17 adds a new section 203AA to the SFO to empower the
SFC to permit an approved securities registrar whose approval is
revoked or suspended to carry on the business operations, and
provide any service, as specified by the SFC,

Clause 18 amends section 204 of the SFO (restriction of business) to
enable the SFC to impose certain prohibitions or requirements on an
approved securities registrar. Clause 23 amends section 210 of the
SFO in consequence of the amendments made to section 204,

Section 207 of the SFO (imposition of prohibition or requirement
under section 204, 205 or 206) sets out the circumstances under
which the SFC may exercise its powers under sections 204, 205 and
206 of the SFO. Clause 21 adds a new subsection (2) to that section
207 to extend those powers in relation to an approved securities

Securities and Futures and Companies Legislation (Amendment) Bill 2021
Explanatory Memorandum
Paragraph 39 106

registrar, Clauses 19 and 20 consequentially amend the references to
that section 207 in sections 205 and 206 of the SFO.

39. Clause 22 amends section 209 of the SFO (general provisions
relating to sections 204, 205, 206 and 208) so that the SFC must
inform the RCH concerned before imposing a prohibition or
requirement on a registrar participant.

40. Clause 24 adds a new section 210A to the SFO to provide for general
provisions relating to the exercise of the SFC’s powers under
sections 204 and 208 of the SFO in respect of an approved securities
registrar.

41, Clause 25 amends subsection (3) of section 212 of the SFO {winding-
up orders and bankruptcy orders) so that if the SFC has decided fo
present a petition under subsection (1) of that section for a registrar
participant to be wound up, the SFC has a duty to inform the RCH
concerned in accordance with that amended section 212(3),

42. Clause 26 amends subsection (3) of section 213 of the SFO
(injunctions and other orders) so that if the SFC has decided to apply
to the Court of First Instance (CFI) to make any order specified in
subsection (2) of that section affecting a registrar participant, the
SFC has a duty to inform the RCH concerned in accordance with that
amended section 213(3).

43. Clause 27 amends Schedule 1 to the SFO (interpretation and general
provisions) to define certain words and expressions used in the SFO
as amended by the Bill.

44, Clause 28 adds a new Schedule 3A to the SFO for the purposes of
new Part IIIAA. The power to amend the Schedule is in new section
101AA(2).

45, Clause 29 amends Schedule 8 to the SFO to add certain decisions of
the SFC to the list of specified decisions which may be reviewed by
the Securities and Futures Appeals Tribunal.
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Division 2—Amendments to CO

46.

47.

48.

49,

50.

Clause 30 amends section 2 of the CO (interpretation) to define
certain words and expressions used in the CO as amended by the Bill.

Under section 134 of the CO (nature and transferability of shares),
shares or other interests of a member in a company are transferable
in accordance with the company’s articles. Clause 31 amends that
section so that any shares or other interests that are prescribed
securities are transferable in accordance with those articles, subject
to new Part IIIAA of the SFO and the Part TITAA rules.

Section 144 of the CO (issue of share certificate on allotment)
requires a company to complete the share certificates and have them
ready for delivery within 2 months after an allotment of the shares.
Clause 32 amends that section so that the requirement does not apply
if the shares are prescribed securities and held by the allottee in
uncertificated form immediately after the allotment.

Under section 150 of the CO (requirement for instrument of transfer),
a company must not register a transfer of shares in the company
unless a proper instrument of transfer has been delivered to the
company. Clause 33 amends that section so that for a transfer of
shares that are prescribed securities, a proper instrument of transfer
or a request that complies with the requirements set out in the Part
IAA rules (specified request) (as required under the Part IIIAA
rules) has to be delivered to the company for registration of the
transfer.

Section 151 of the CO (registration of transfer or refusal of
registration) deals with the registration of a transfer of shares in a
company. Clause 34 amends that section so that for a transfer of
shares that are prescribed securities, an instrument of transfer or a
specified request (as required under the Part [TTAA rules) may be
lodged with the company for registration of the transfer,
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51. Section 153 of the CO (transfer by personal representative) provides

52.

53.

for the transfer of shares or other interests of a deceased member of
a company by the member’s personal representative. Clause 35
amends that section to make sure that it applies to all such transfers,
including those for which no instrument of transfer is used.

Section 155 of the CO (issue of share certificate on transfer) requires
a company to complete the share certificates for its shares that have
been transferred and have them ready for delivery within the period
specified in that section. Clause 36 amends that section so that it does
not apply to a transfer of shares that are prescribed securities and held
by the transferee in uncertificated form immediately after the
transfer.

Sections 162 to 169 of the CO provide for replacement of listed
companies’ lost share certificates. Under the USM regime, if a share
certificate for shares in a listed company has been lost and the shares
in the listed company may be held in uncertificated form, the
registered holder of the shares or a person who claims to be entitled
to the shares (eligible person) may, instead of applying for a new
share certificate, apply to the company for holding the shares in
uncettificated form. Briefly—

(a) clause 38 amends the definition of geruine purchaser in
section 162 of the CO in consequence of the amendments
made to section 163;

(b) clause 39 amends section 163 of the CO to provide that
an eligible person may apply for the shares to be held by
the person in uncertificated form if a share certificate for
the shares has been lost;

(c) clauses 40 and 42 respectively amend sections 164 and
166 of the CO so that the existing publication
requirements apply if a listed company intends to record
the shares in the register of its members as being held in
uncertificated form;
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54,

55.

(d) clause 41 amends section 165 of the CO to provide that a
listed company may record the shares in the register of its
members as being held in uncertificated form if the
conditions set out in section 165(1) are met;

(e) clauses 43 and 44 respectively amend sections 167 and
168 of the CO to clarify the powers of the CFI to rectify
the register of members of a listed company; and

(f) clause 45 contains a consequential amendment to section
169 of the CO.

Clause 46 amends section 696 of the CO (obligations of offeror with
right to buy out minority shareholders) so that in a case where the
shares are prescribed securities, the offeror must send to the company
an instrument of transfer or a specified request (as required under the
Part IITAA rules). Clause 47 amends section 697 of the CO (company
must register offeror as shareholder) in consequence of the
amendments made to section 696 of the CO.

Clause 48 provides for the repeal of section 908 of the CO (paperless

holding and transfer of shares and debentures) and clause 49 provides
for the repeal of Schedule 8 to the CO (amendments relating to
paperless holding and transfer of shares and debentures).

Division 3—Related amendments

56.

57.

Subdivision 1 of Division 3 (clause 50) amends section 25 of the
Insurance Ordinance (Cap. 41) in consequence of the amendments
made to section 150 of the CO.

Subdivision 2 of Division 3 deals with amendments to the Control of
Exemption Clauses Ordinance (Cap. 71). Clause 51 amends
paragraph 1(f) of Schedule 1 to that Ordinance so that sections 7, 8
and 9 of that Ordinance do not apply to a contract so far as it relates
fo a person specified in that contract being a registrar participant.
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58.

59.

60.

61.

Subdivision 3 of Division 3 (clauses 52 to 62) deals with
amendments to the SDO. '

Clause 52 amends the definition of stamp in section 2 of the SDO to
include an imprint on a contract note made in accordance with new
section SAA(3) of the SDO.

Clause 53 adds a new subsection (3B) to section 4 of the SDO
(charging of, liability for, and recovery of stamp duty) to provide that
if the amount of the stamp duty imprinted on a contract note stamped
under new section SAA(2) has not been paid to the Collector of
Stamp Revenue appointed under section 3 of the SDO (Collector) in
the manner provided by the arrangement approved under new section
5AAB(1), the contract note is deemed to be an instrument chargeable
with the stamp duty which is not duly stamped in respect of the stamp

duty. ‘
Clause 54 adds a new section 5AA to the SDO. The new section
provides for a new stamping method for a contract note required to
be made and executed under section 19(1) of the SDO. The new
section applies to such a contract note only if the following
conditions are satisfied—

(a) the contract note is one to which an arrangement approved

under new section SAAB(1) relates;

{b) the contract note is not one to which an agreement under
section SA of the SDO relates;

(c) stamp duty is chargeable under head 2(1) in the First
‘Schedule to the SDO on the contract note;

(d) the contract note is made in respect of a sale or purchase
of—
(i) prescribed securities held in uncertificated form
immediately before the sale or purchase;

(ii) prescribed securities held in uncertificated form
immediately after the sale or purchase; or
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62.

63.

64.

65.

(iii) prescribed securities held in uncertificated form
both immediately before and after the sale or
purchase.

Clause 54 also adds a new section 5AAB to the SDO for the purposes
of new section SAA. New section SAAB empowers the Collector to
approve an arrangement for collecting stamp duty chargeable on a
confract note to which the arrangement relates and in respect of
which the conditions mentioned in paragraph 61(b), (¢) and (d) are
satisfied.

Clause 55 amends section 19 of the SDO (contract notes, etc. in
respect of sale and purchase of Hong Kong stock) by adding a new
subsection (1EA} to that section. The new subsection provides that a
transaction is deemed to be a sale and purchase of Hong Kong stock
for the purposes of the SDO if the transaction is a transaction in
respect of prescribed securities and by which the beneficial interest
in the prescribed securities passes otherwise than on sale and
purchase. However, the new subsection does not apply to a
transaction in respect of prescribed securities held in certificated
form both immediately before and after the transaction.

A new subsection (1G) is also added to section 19 of the SDO to
provide that for the purposes of section 19(1), if—

(a) the person who effects the sale or purchase of Hong Kong
stock makes, in respect of the sale or purchase, a contract
note to which new section 5AA applies; and

(b) the contract note is stamped under new section SAA(2),
the person is to be regarded as having also executed the contract note.

Subsections (3), (4) and (5) of section 30 of the SDO (interpretation
of Part IV) apply in relation to an instrument by which certain
authority or requirement is given or made to the trustees or managers
under a unit trust scheme. Clause 56 amends that section to deem any
document or information (in whatever form) by which the authority
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66.

67.

68.

69.

70.

71.

is given or the requirement is made a transfer by way of sale but not
a transfer falling within head 2(4) in the First Schedule to the SDO.

Clause 57 repeals and substitutes section 36 of the SDO to clarify the
requirements for the trustees or managers under a unit trust scheme
to register a transfer of units under the scheme,

Clause 58 amends section 58A of the SDO (representations may be
made to Collector before certain penalties are imposed) and clause
59 amends section 58B of the SDO (remission of certain penaltics),
so that the 2 sections apply also to the civil penalty imposed under
new section 5SAAB(8). Clause 60 amends the First Schedule to the
SDO in consequence of the addition of new section SAAB,

Clauses 61 and 62 respectively amend Schedules 8 and 9 to the SDO
in consequence of the addition of new subsection (1EA) to section
19 of the SDO.

Subdivision 4 of Division 3 deals with amendmenis to the Mental
Health Ordinance (Cap. 136). Clause 63 amends section 17 of that
Ordinance (committee to execute instruments) to ensure that the
provision may apply if the Court (as defined by section 2(1) of that
Ordinance) makes an order for anything to be done to dispose of any
part of the estate of a mentally incapacitated person that is prescribed
securities in uncertificated form.

Subdivision 5 of Division 3 deals with amendments to the Crimes
Ordinance (Cap. 200). Clause 64 amends section 84 of that
Ordinance (making false entry in contract for sale of shares). The
amended section 84 expands the scope of application of the existing
section to cover also documents of a bank, body corporate, company
or society issuing shares or stock transferable through a UNSRT
system,

Subdivision 6 of Division 3 deals with an amendment to the
Electronic Transactions Ordinance (Cap. 553) (ETO). Clause 65
amends section 4 of Schedule 1 to the ETO so that a contract note




Securities and Futures and Companies Legislation (Amendment) Bill 2021

Explanatory Memorandum
Paragraph 72 113

72.

73,

74.

75.

76.

71.

that is stamped under new section SAA(2) of the SDO is not excluded
from the application of sections 5, 54, 6, 7, 8 and 17 of the ETO.

Subdivision 7 of Division 3 deals with amendments to the Securities
and Futures (Fees) Rules (Cap. 571 sub. leg. AF). Clauses 66, 67 and
68 amend those Rules—

(a) to prescribe the application fee payable to the SFC for
approval to provide securities registrar services and the
fee payable for a copy of an entry in or extract of the
register of approved securities registrars; and

(b) torequire an approved securities registrar to pay an annual
fee to the SFC for the approval, and prescribe the annual

fee payable.

Subdivision 8 of Division 3 (clauses 69 to 74) deals with other related
amendments to the CO.

Clause 69 amends section 596 of the CO (right to appoint proxy) to
limit the number of proxies that may be appointed by an individual
member of a listed company to 2, unless otherwise provided in the
articles of the company and subject to the Part IITAA rules, Clause
70 contains a consequential amendment to section 597 of the CO
(notice of meeting to contain statement of rights etc.).

Clause 71 adds a note to section 627 of the CO (register of members)
to supplement that the Part IIIAA rules should be referred to for
matters relating to the register of members of a listed company.

Clause 72 amends section 632 of the CO (power to close register of
members}) to provide that a listed company may close, in each year,
its register of members for any period not exceeding the number of
days as may be specified in the Part IIIAA rules.

Clause 73 amends section 828 of the CO (communication in
clectronic form) fo require that the requirements specified in the Part
IITA A rules in relation to authentication of documents or information
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must also be complied with in respect of a document or information
sent or supplied to a listed company in electronic form. Clause 74
makes a similar amendment to section 831 of the CO
(communication in electronic form) in respect of a document or
information sent or supplied by a listed company in electronic form.

Part 3—Amendments relating to OTC Derivative Licensing Regime

78.

Divisions 1 and 2 of Part 3 (clauses 75 to 79) amend the SFO and the
Securities and Futures (Amendment) Ordinance 2014 (6 of 2014)
(SFAO) to refine the scope of certain regulated activities, including
Type 3, Type 9, Type 11 and Type 12 regulated activities, so as to
carve out certain acts that are not intended to be covered by the OTC
derivative licensing regime. Accordingly—

(a) the following definitions in (or to be added to) Part 2 of
Schedule 5 to the SFO are amended—

(i) providing client clearing services for OTC
derivative transactions (clauses 75 and 78(3));
(it} leveraged foreign exchange trading (clause 78(1));
(iii) OTC derivative products management (clause
78(2)); and
(b) Part 2A of Schedule 5 to be added to the SFO is amended

so that the meaning of the following expressions does not
include certain acts—

(i) advising on OTC derivative products (clause 78(5)
and (7));
(ii) dealing in OTC derivative products (clause 78(9));

(iiiy providing client clearing services for OTC
derivative transactions (clause 78(12), (14), (15)
and (16)).
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79. Certain definitions are also added to Part 2 or 2A of Schedule 5 to
the SFO (clause 78(4) and (18)), including affiliate, financial group
and providing multilateral portfolio compression services.

80, Division 3 of Part 3 (clause 80) amends rule 10 of the Securities and
Futures (OTC Derivative Transactions—Clearing and Record
Keeping Obligations and Designation of Central Counterparties)
Rules (Cap. 571 sub. leg. AN) in consequence of the addition of the
new definition of providing multilateral portfolio compression
services.

Part 4—Minor Miscellaneous Amendments

Division I—Amendments to Chinese text of SFO

81.  Division 1 of Part 4 (clauses 81 to 85) contains textual amendments
to the Chinese text of various provisions of the SFO.

Division 2—Amendments to SFO

82. Clauses 86 and 87 clarify that Part 6 of Schedule 10 to the SFO
provides for the savings and transitional arrangements that apply on,
or relate to, the commencement of Part 4 of the SFAQ.

Division 3—Amendments to Securities and Futures (Price Stabilizing) Rules
(Cap. 571 sub. leg. W) (SFPSR)

83. Clanse 88 contains textual amendments to section 2 of the SFPSR.

‘Division 4—Amendment to Securities and Futures (Fees) Rules (Cap. 571
sub. leg. AF) (SFFR)

84. Clause 89 amends section 11 of the SFFR (waiver of fees) to provide
for waiver of payment of certain fees relating to the expansion of
Type 7 regulated activity to include providing services for OTC
derivative products by means of electronic facilities.
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Part 5—Repeal of Uncommenced Provisions of Securities and Futures
and Companies Legislation (Uncertificated Securities. Market
Amendment) Ordinance 2015 (5 of 2015) (USMO)

85.  Clause 90 consequentially repeals the uncommenced provisions of .
the USMO. ’



Annex B
Revised Operational Model for the Implementation of the USM Regime

Certificated gecurities holders
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Members or the relevant issuer's share registrar)
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{Holders of uncertificated securities) {CP) Securities Account
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Registered securities holders whose names appear on the register of holders === Account managed by CP
D Securities registered in the name of HKSCC-NOMS, with investors holding beneficial interest only
D USS holders whose names appear on the register of holders, and whose holdings are managed by a sponsoring CP

[ Registrar participant (being a new participant category to facilitate the interface between the HKEX System and the UNSRT System)
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