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File Ref: B&M/2/1/29/4/4C (2021) Pt.4 

 

 

LEGISLATIVE COUNCIL BRIEF 

 

Financial Institutions (Resolution) Ordinance (Chapter 628) 

 

FINANCIAL INSTITUTIONS (RESOLUTION) (CONTRACTUAL 

RECOGNITION OF SUSPENSION OF TERMINATION RIGHTS – 

BANKING SECTOR) RULES 

 

 

INTRODUCTION 

  Pursuant to section 92 of the Financial Institutions 

(Resolution) Ordinance (Cap. 628) (“FIRO”), the Monetary Authority 

(“MA”) has made the Financial Institutions (Resolution) (Contractual 

Recognition of Suspension of Termination Rights – Banking Sector) Rules 

(“the Rules”), at Annex, to require that entities subject to the Rules must 

ensure that certain contracts contain a provision to the effect that the parties 

will be bound by any suspension of termination rights in relation to those 

contracts imposed by the MA as a resolution authority under section 90(2) 

of the FIRO. 

 

 

BACKGROUND 

2. The FIRO, which came into force on 7 July 2017, establishes a 

cross-sectoral resolution regime for within scope financial institutions 

(“within scope FIs”)1 and is designed to meet the international standards 

set by the Financial Stability Board (“FSB”)2  in its “Key Attributes of 

Effective Resolution Regimes for Financial Institutions” (“Key 

                                                      

1  Within scope FIs include all Authorized Institutions (“AIs”), certain licensed corporations, certain 

authorized insurers, certain settlement institutions and system operators of designated clearing and 

settlement systems, and recognized clearing houses.  The scope of the FIRO also extends to 

holding companies and affiliated operational entities of within scope FIs. 

2 The FSB is an international body established by the G20 in 2009 in the aftermath of the global 

financial crisis.  It monitors and makes recommendations about the global financial system and 

promotes international financial stability by coordinating national financial authorities and 

international standard-setting bodies as they work toward developing regulatory, supervisory and 

other financial sector policies. 
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Attributes”)3.  Under the FIRO, the MA, the Insurance Authority and the 

Securities and Futures Commission are the resolution authorities for those 

within scope FIs operating under their respective purviews.  The FIRO 

provides resolution authorities with various powers, which include the 

powers to apply stabilization options by making one or more Part 5 

instruments4 to resolve a non-viable within scope FI the non-viability of 

which poses risks to the stability and effective working of the financial 

system of Hong Kong, including to the continued performance of critical 

financial functions. 

JUSTIFICATIONS 

3. In a resolution where one or more stabilization options are

applied by a resolution authority to a non-viable within scope FI, it is

important that the contractual counterparties to the FI cannot terminate and

close out their positions solely as a result of the FI’s entry into resolution.

Disorderly termination of contracts on a mass scale could frustrate

resolution actions taken with respect to a non-viable within scope FI, thus

causing significant contagion effects to the financial markets and posing

wider risks to the stability and effective working of the financial system.

Should a termination right of a counterparty to a qualifying contract 5

become exercisable, section 90(2) of the FIRO empowers a resolution

authority to temporarily suspend, for up to two business days, the

termination right of a counterparty (other than a counterparty that is a

financial market infrastructure 6 ) to a qualifying contract, by way of

provision in a Part 5 instrument.

3 Key Attributes of Effective Resolution Regimes for Financial Institutions, first issued in 2011 and 

updated in 2014.  

4 A Part 5 instrument means a securities transfer instrument, a property transfer instrument or a bail-

in instrument. 

5 A qualifying contract is a contract entered into by a within scope FI or a group company of a within 

scope FI (each a “qualifying entity” under the FIRO) under which the obligations for payment and 

delivery and for provision of collateral continue to be performed. 

6 A financial market infrastructure is a multilateral system among participating financial institutions 

used for clearing, settling or recording payments, securities, derivatives or other financial 

transactions and includes any payment system, central securities depository, securities settlement 

system, central counterparty and trade repository. 
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4. Notwithstanding the above, where the relevant contracts are 

governed by non-Hong Kong law, there are uncertainties as to whether a 

court in a non-Hong Kong jurisdiction would give effect to a suspension of 

termination rights imposed by a resolution authority under section 90(2) of 

the FIRO unless the law of such jurisdiction expressly recognizes the 

resolution authority’s action.  Further, even if a court in a non-Hong Kong 

jurisdiction were to give effect to the suspension imposed under the FIRO, 

it could be challenging to effect such recognition in a timely fashion in 

order to best achieve the resolution objectives in Hong Kong.  To address 

the issue of ensuring cross-border effectiveness of a suspension of 

termination rights imposed under local rules or laws with respect to 

contracts governed by laws of other jurisdictions, the FSB has set out 

certain principles in its “Principles for Cross-border Effectiveness of 

Resolution Actions” (“FSB Principles”)7 .  The FSB Principles support, 

amongst others, contractual approaches to giving effect to cross-border 

resolution actions, which complement and support statutory frameworks. 

 

5.  Section 92 of the FIRO provides that a resolution authority may 

make rules to require that the terms and conditions of a contract entered 

into by a qualifying entity contain a provision to the effect that the parties 

to the contract agree to be bound by any suspension of termination rights 

in relation to the contract imposed under section 90(2) of the FIRO. 

 

 

THE RULES 

 

6.  The Rules are made by the MA under section 92 of the FIRO, in 

his capacity as the resolution authority for banking sector entities8 under 

the FIRO.  In developing the legislative proposals for the Rules, the MA 

has taken into account relevant international standards (in particular the 

FSB Principles) and approaches taken in other jurisdictions on similar 

requirements.  The Rules adopt the contractual approach, as supported by 

the FSB, to recognize a suspension of termination rights under section 90(2) 

of the FIRO. 

 

 

                                                      
7  Principles for Cross-border Effectiveness of Resolution Actions, November 2015.   

8  Banking sector entities include all AIs, and certain settlement institutions and system operators. 
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7.  The main provisions of the Rules are as follows – 

 

(a)  Part 1 provides for the commencement of the Rules and sets 

out definitions of terms used in the Rules (rules 1 and 2).  

The most important terms are – 

  

(i)  covered entity: an authorized institution incorporated in 

Hong Kong (“HKAI”), an HK holding company (being 

a holding company incorporated in Hong Kong of an 

HKAI) or a related company of an HKAI; 

 

(ii)  covered contract: a financial contract that is governed 

by non-Hong Kong law and contains a termination right 

exercisable by a counterparty other than an excluded 

counterparty9.  However, for a covered entity that is a 

related company of an HKAI, a contract is only a 

covered contract if it also contains an obligation of the 

covered entity that is guaranteed or otherwise supported 

by an HKAI, or an HK holding company, that is a group 

company of the covered entity; and  

 

(iii)  suspension of termination rights provision: a term or 

condition (made, or evidenced, in writing) of a covered 

contract to the effect that the parties agree in a legally 

enforceable manner that the parties (other than an 

excluded counterparty) will be bound by a suspension 

of a termination right in relation to the contract imposed 

by the MA under section 90(2) of the FIRO. 

  

(b) Part 2 deals with the requirement for covered contracts to 

contain a suspension of termination rights provision and it 

includes the following – 

 

(i)  provisions that require a covered entity to ensure that 

covered contracts entered into by it contain a 

suspension of termination rights provision when the 
                                                      
9  Under the Stay Rules, an excluded counterparty means, in relation to a contract, a counterparty that 

is a financial market infrastructure; the MA; the Government; or the central bank or government of 

a non-Hong Kong jurisdiction. 
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covered contract is entered into (or, as regards covered 

contracts entered into before the Rules come into 

operation, when the covered contract is renewed or 

materially amended, as the case requires) and to 

continue to so comply throughout the term or remaining 

term of the contract (rules 3 and 4); 

 

(ii) a provision that provides for an initial period for 

compliance.  For a covered contract entered into by a 

covered entity during the initial period, where there are 

no counterparties other than an authorized institution, or 

a financial institution (other than an authorized 

institution) that is a global systemically important bank 

on the initial day, the initial period by the end of which 

the covered entity must comply with the requirement 

for a suspension of termination rights provision will be 

24 months.  For any other covered contracts, the initial 

period will be 30 months (rule 5); and 

 

(iii) provisions that empower the MA to extend the initial 

period for a covered contract or a class of covered 

contract (rule 6) and to exempt a covered entity from 

compliance with the requirement for covered contracts 

to contain a suspension of termination rights provision 

for a covered contract or a class of covered contract 

(rule 7). 

 

(c) Part 3 sets out provisions relating to compliance requirement 

and enforcement of the Rules.  It includes the following – 

  

(i)  a provision that requires a covered entity to have 

adequate systems of control in place to ensure 

compliance with the requirement for covered contracts 

to contain a suspension of termination rights provision 

and for covered entities to keep sufficient records to 

demonstrate compliance (rule 8); 

 

(ii) a provision that empowers the MA to require a covered 
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entity to provide a legal opinion that a suspension of 

termination rights provision contained in a covered 

contract is legally enforceable (rule 9); 

 

(iii) a provision that requires a covered entity to notify the 

MA if it fails to comply with the requirement for 

covered contracts to contain a suspension of termination 

rights provision (rule 10); and 

 

(iv)  a provision that empowers the MA to require a covered 

entity that fails to comply with the requirement for 

covered contracts to contain a suspension of termination 

rights provision to propose and implement a plan to 

rectify the failure.  A failure without reasonable 

excuse to comply with the MA’s requirement to 

propose or implement a rectification plan is an offence.  

A covered entity which commits an offence is liable on 

conviction to a fine at level 2.  An officer who 

authorizes, permits or is knowingly concerned in any 

way (whether by act or omission) in the commission of 

the offence by the covered entity commits an offence 

and is liable on conviction to a fine at level 2 and to 

imprisonment for 6 months (rule 11). 

 

(d)  the Schedule lists the types of contracts that are financial 

contracts for the purposes of the Rules. 

 

 

LEGISLATIVE TIMETABLE 

8.  The Rules will be published in the Gazette on 25 June 2021 and 

tabled at the Legislative Council (“LegCo”) at its sitting on 30 June 2021.  

Subject to the negative vetting by LegCo, the Rules will come into 

operation on 27 August 2021. 

 

 

IMPLICATIONS OF THE RULES  

9.  The Rules are in conformity with the Basic Law, including the 
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provisions concerning human rights, and will not affect the current binding 

effect of the existing provisions of the FIRO.  The Rules have no financial 

or civil service implications to the Government, and no environmental, 

productivity, family and gender implications.  The Rules have no 

sustainability implications other than economic implications set out in 

paragraph 10 below.  

 

10. On economic implications, the Rules are designed to facilitate 

the operationalization of the resolution regime in Hong Kong that is 

consistent with the international standards set out in the FSB’s Key 

Attributes and FSB Principles by reducing the risk of disorderly 

termination of contracts in resolution on a mass scale, thereby 

strengthening the resilience and stability of our financial system.  

 

 

PUBLIC CONSULTATION  

11.  The Hong Kong Monetary Authority (“HKMA”) conducted a 

public consultation from January to March 2020 on the policy proposals 

for the Rules.  A range of stakeholders were engaged during the 

consultation period and 14 submissions were received from industry 

associations, professional associations, banks and others.  Respondents 

indicated broad support for the proposed approach to the Rules whilst 

providing comments or seeking clarifications in relation to some technical 

aspects of the proposals.  The consultation conclusion, released on 

31 December 2020, explained appropriate refinements to the proposals as 

reflected in the legislative proposals set out in this paper.  The HKMA 

conducted an industry consultation on the draft text of the Rules from 

December 2020 to January 2021.  Respondents provided technical 

comments on the draft text of the Rules and indicated areas where further 

guidance is required from the MA.  The HKMA would provide further 

implementation details in a Code of Practice to be issued in the future. 

 

12. We briefed the LegCo Panel on Financial Affairs on the Rules 

at its meeting on 1 March 2021.  Members indicated general support for 

the Rules. 
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PUBLICITY 

13. We will issue a press release upon the gazettal of the Rules.  A 

government spokesperson will be available to answer enquiries.

ENQUIRIES 

14. Enquiries relating to this brief can be addressed to Ms Candy

LAU, Principal Assistant Secretary for Financial Services and the Treasury

(Financial Services) at 2810 2150, or Ms Olivia CHENG, Senior Manager

(Resolution Office) (Policy) of the HKMA, at 2878 1266.

Financial Services and the Treasury Bureau 

Hong Kong Monetary Authority 

June 2021 
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