LC Paper No. CB(2)540/20-21(01)

Legislative Council Panel on Constitutional Affairs

Claim for Government Payment in Respect of
Declared Election Expenses
in the 2020 Legislative Council General Election

During the scrutiny of the Emergency (Date of General Election)
(Seventh Term of the Legislative Council) Regulation (Cap. 241L)
(“Regulation”) by the subcommittee, several Members expressed concerns
over the possible abuse of the arrangements provided for under section 9
of the Regulation, which stipulates that eligible persons and groups are
entitled to receive Government payment in respect of their declared
election expenses in the discontinued 2020 Legislative Council (“LegCo™)
General Election, and the Government was recommended to provide the
Panel on Constitutional Affairs (“Panel”) with a response on the measures
adopted to prevent such abuse. In response to concerns expressed by
Members, the subcommittee has referred Members’ views to the Panel.
We herewith provide the required information for Members’ reference.

Statutory requirements to submit election returns

2. The Elections (Corrupt and lllegal Conduct) Ordinance (Cap.
554)(“ECICO”) aims at prohibiting corrupt and illegal conducts, regulating
election advertisements and imposing reporting requirements with respect
to expenditure and receipt of donations at the public elections in Hong
Kong. The provisions under the ECICO include, among others, offences
relating to election returns. Pursuant to section 8 of the Regulation, the
discontinued 2020 LegCo General Election is an election to which the
ECICO applies. In this regard, candidates are required to submit election
returns in relation to the election by the statutory deadline on 29 September
2020 in accordance with section 8(2)(b) of the Regulation to set out the
election expenses incurred for the election and all election donations
received by or on behalf of the candidates in connection with the election.
This requirement has taken into account that the declared election expenses
will be used as the basis for calculating the amount payable by the
Government to the candidates; and the election return enables proper
scrutiny of whether candidates have committed any corrupt or illegal
conduct in the election, which is an important aspect of a fair, open and
honest election.

3. Pursuant to section 2 of the ECICO, “election expenses” means
the expenses incurred or to be incurred, before, during or after the election



period, for the purpose of promoting the election of the candidate or group,
or prejudicing the election of another candidate or group. Besides, Part 2
of Chapter 16 and Appendix 15 of the Guidelines on Election-related
Activities in respect of the Legislative Council Election published by the
Electoral Affairs Commission also provide guidance on the definition of
election expenses.

4, Given the highly exceptional nature of the postponement of the
2020 LegCo General Election, section 9 of the Regulation provides that an
eligible person or eligible group is entitled to receive a payment from the
Government in an amount equivalent to the declared election expenses.
According to section 9(2) of the Regulation, a person is considered to be
eligible if a Returning Officer (“RO”) at the discontinued election accepted
a nomination form in respect of the person, did not decide that the
nomination form or the nomination was invalid before the discontinuation
date, and the person did not withdraw the candidature. According to
section 9(3) of the Regulation, a group of persons is considered to be
eligible if a RO at the discontinued election accepted a nomination form
containing a nomination list in respect of the group, did not decide that the
nomination form was invalid before the discontinuation date, and did not
reject the nomination list before the discontinuation date.  Section 9(5) of
the Regulation further provides that “declared election expenses” means
the amount set out as the eligible person’s or eligible group’s election
expenses in the election return lodged for the discontinued election.
According to section 9(4) of the Regulation, such payment from the
Government is not an election donation within the meaning of the ECICO.

5. In accordance with section 10 of the Regulation, the
Constitutional and Mainland Affairs Bureau (“CMAB”) issued the
Guidelines on Claim for Government Payment in respect of Declared
Election Expenses (“Guidelines™) on 7 August 2020 indicating the manner
and form in which a claim for a payment must be made, supported and
verified; and the particulars that such a claim must contain. A copy of the
Guidelines is at Annex.

Vetting of election returns

6. For the discontinued 2020 LegCo General Election, the majority
of candidates have submitted their election returns to the Registration and
Electoral Office (“REQO”) by the statutory deadline on 29 September 2020
pursuant to section 8(2)(b) of the Regulation. Of the 174 persons or
groups of persons who satisfy the requirement for claiming Government
payment under section 9 of the Regulation, 124 have also submitted the
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claim forms to apply for Government payment. In accordance with
section 38 of the ECICO and in line with the established procedure, the
REO has referred five cases which concern failure to lodge election returns
before the deadline to the Independent Commission Against Corruption
(“ICAC”) for investigation.

7. As in previous elections, the REO is responsible for checking the
election returns submitted by all the candidates. Upon receipt of the
election returns from candidates, the REO will carefully check each of the
election returns against all the documentary evidence available to the REO
to examine whether all the election expenses and election donations have
been properly set out by the candidates, and supported by the valid invoices
and receipts required. Examples of the documentary evidence to which
the REO will make reference during the checking process are as follows —

(@) demand notes, cash memos, invoices and receipts provided by the
candidates in support of their election returns;

(b) declarations of election advertisements;
(c) complaint records related to election expenses kept by the REO;

(d) demand notes/letters from Government departments on the
expenses incurred for the removal of unauthorised election
advertisements; and

(e) applications made by the candidates for court orders under section
40 of the ECICO to rectify irregularities in their returns.

8. If an election return is incomplete or erroneous (e.g. expenditure
item of $500 or above not supported by valid invoices and receipts, the
election expenses declared are different from the amount stated on the
invoices/receipts, miscalculation, omission of election expenses, etc.) but
the statutory relief arrangement for handling election return with errors
and/or false statements under section 37A of the ECICO? is applicable, the
REO will issue a notice to the candidate concerned to inform him/her of
the errors and false statements identified and the statutory relief
arrangement available for him/her to lodge a revised election return to

1 The relief arrangement for handling election return with minor error(s) and/or false statement(s) under

section 37A of the ECICO is applicable where there are less than 2 errors or false statements in an
election return and the aggregate value of the error(s) and/or false statement(s) identified in the
election return does not exceed the prescribed limit for the relief arrangement (i.e. $5,000 for an
functional constituency candidate, $30,000 for a geographical constituency list of candidates and
$50,000 for a District Council (second) functional constituency list of candidates).
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correct the errors or false statements within a period of 30 days after
receiving the notice. However, if the statutory relief arrangement is not
applicable to the election return or the revised election return has not been
submitted within the stipulated period, the case will be referred to the ICAC
for consideration as to whether any investigation should be warranted.
Candidate may also apply to the Court for an order enabling him/her to
correct any error or false statement in an election return or in any document
accompanying the return according to section 40(3) of the ECICO.

Verification of claims

9. For the 124 claims for Government payment submitted by eligible
candidates of the discontinued 2020 LegCo General Election, the REO will
verify each of the claims against all documentary evidence available to
ascertain whether the claim has fully complied with the requirements as set
out in the Guidelines and the ECICO.  Among other requirements, the
claim must be accompanied by the election return and an auditor’s report,
and for each election expense item of $500 or more and election donation
item of more than $1,000 in value, the candidate must provide a proper
invoice and receipt or donation receipt pursuant to section 37(2)(i) and (ii)
of the ECICO. Failure to do so will result in the election expenses
concerned being excluded from the amount payable by the Government.
Besides, the estimated or actual value of reused items will not be counted
in calculating the amount payable. For the avoidance of doubt, the
following expenses will also be excluded from the amount payable —

(a) expenses incurred after the discontinued date of the 2020 LegCo
General Election that are not incurred for promoting the election
of the candidate or group, or prejudicing the election of another
candidate or group, e.g. auditing fee in relation to the claim, costs
incurred for publicity materials to thank electors for their support,
etc.; and

(b) expenses that are not directly related to the election, e.g. medical
fees, cosmetic expenses, overseas travelling expenses,
membership fees, maintenance service charges for vehicles, etc.

10. As stated in paragraph 10 of the Guidelines, the Chief Electoral
Officer may require the candidate to provide further information as he/she
may reasonably require to verify the claim. In view of the special nature
that payment will be made in respect of the declared election expenses for
the discontinued 2020 LegCo General Election, the REOQ, in addition to the
verification arrangements set out above, will require candidates to provide
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supplementary information and documentary evidence for certain election
expenses in the claims where applicable so as to verify whether they fall
within the definition of “election expenses” under section 2 of the ECICO
and determine the amount payable by the Government. = Where
appropriate, the REO would also make reference to the market prices of
the services/products concerned (e.g. rentals, costs of banners/leaflets, etc.)
in assessing the reasonableness of the price level if such information is
available.

11. Some examples of supplementary information and documentary
evidence to be sought from candidates in relation to certain election
expense items are as follows —

(a) expenses incurred after the discontinued date of the 2020 LegCo
General Election, e.g. rentals of office — whether the contract
period may be cut short after discontinuation of the election, and
a copy of the relevant provisions in the tenancy agreement (if
available). If the venue was not used for election-related
purposes for the whole rental period, the candidates should also
advise how the expenses should be appropriately apportioned
between election expenses and non-election expenses;

(b) staff salaries incurred after the discontinued date of the 2020
LegCo General Election — salary payment receipts and records of
contributions to the Mandatory Provident Fund showing the
amount of salaries that had been paid to the staff concerned,;

(c) expenses of unfinished work, e.g. election websites and publicity
materials yet to be made public or yet to be lodged to the authority
for public inspection — contracts of procurement of goods/
services, proofs of work such as the drafts or sample design
layouts of the publicity video/banner/leaflet/webpages, etc.;

(d) expenses of consultancy services — whether the services are
election-related, a copy of the relevant contract setting out the
scope of services, the breakdown of the service charges, the
payment terms, etc. The candidates should also advise whether
the services had been delivered in full before discontinuation of
the election and, if not, confirm whether the expenses incurred are
the minimum amount payable according to the provisions in the
relevant contracts, and provide supporting document(s) showing
the work that has been done where necessary; and



(e) wvalues of goods and services donated by political parties or third
parties without supporting invoices and receipts — the breakdown
of the items and the supporting documents such as invoices and
receipts issued by the service providers to the political parties to
ascertain the values of the goods and services donated.

In case of doubts, the REO will seek further advice from the CMAB and
the Department of Justice before arranging payment to the candidate
concerned. For cases suspected of breaching section 20 of the ECICO,
they will be referred to the ICAC for appropriate follow-up actions.

False or misleading statements in election returns

12. In accordance with section 20 of the ECICO, a candidate engages
in corrupt conduct at an election if the candidate in an election return or a
copy of an election return makes a statement that the candidate knows or
ought to know is materially false or misleading whether or not the
statement is the subject of a correction effected under section 37A of the
ECICO (i.e. relief for minor errors in election return). Section 6 of the
ECICO further provides that a person who engages in corrupt conduct at
an election commits an offence and is (a) if tried summarily, liable on
conviction to a fine of $200,000 and to imprisonment for 3 years; or (b) if
tried on indictment, liable on conviction to a fine of $500,000 and to
imprisonment for 7 years.

13. Meanwhile, the persons or groups of persons submitting the
election return must make a declaration to the effect that they have
examined the return of election expenses and election donations, and to the
best of their knowledge and belief, it is an accurate account of all election
expenses incurred and all election donations received in respect of the
conduct and management of the election as required by law, as well as
confirming that each invoice and receipt accompanying the return is
correct.  Election returns submitted by candidates of the discontinued
2020 LegCo General Election will be kept at the REO’s office and copies
of the election returns will be made available for public inspection during
business hours of the public inspection period up to 31 July 2021 in
accordance with section 41 of the ECICO.

14, As elaborated above, the REO will be vigilant in vetting election
returns and claims to ensure that Government payments will only be
released to those whose election returns and claims, as well as the election
expenses declared therein are in order. Suspected cases and complaints
involving offences in relation to election returns will be referred to the
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ICAC for investigation. As of 30 November 2020, three complaints
concerning alleged breach of section 20 of the ECICO have been referred
by the REO to the ICAC for follow-up actions in accordance with
established procedures. In addition to the three cases referred by REO,
ICAC has received one additional case concerning the alleged breach of
section 20 of the ECICO as of 30 November 2020.

15. Members are invited to note the above information.

Constitutional and Mainland Affairs Bureau
Registration and Electoral Office
December 2020
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Pursuant to section 10 of the Emergency (Date of General Election) (Seventh Term of the Legislative
Council) Regulation (Cap. 241L) (“the Regulation™), for the discontinued 2020 Legislative Council
General Election, the Secretary for Constitutional and Mainland Affairs may issue guidelines indicating
the manner and form in which a claim for a payment referred to in section 9(1) of the Regulation must
be made, supported and verified; and the particulars that such a claim must contain.
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Pursuant to section 9(1) of the Regulation, for the discontinued 2020 Legislative Council General

Election, an eligible person or eligible group is entitled to receive a payment from the Government in an

amount equal to the declared election expenses. For the purposes of section 9(1),

a person is an eligible person if—

(@) a Returning Officer at the discontinued election accepted a nomination form in respect of the
person;

(b) the Returning Officer did not decide that the nomination form or the nomination was invalid under
section 16 of Electoral Affairs Commission (Electoral Procedure) (Legislative Council) Regulation
(Cap. 541D) (“Cap. 541D”) before the discontinuation date; and

(c) the person did not withdraw the person’s candidature.

Furthermore, a group of persons is an eligible group if—

(@) a Returning Officer at the discontinued election accepted a nomination form containing a
nomination list in respect of the group;

(b) the Returning Officer did not decide that the nomination form was invalid under section 16 of Cap.
541D before the discontinuation date; and

(c) the Returning Officer did not reject the nomination list under section 38(7) of the Legislative
Council Ordinance (Cap. 542) before the discontinuation date.

REO/C/21A Guidelines/2020LCE -1-
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Any eligible candidate or list of candidates wishing to lodge a claim must complete the claim form
REO/C/21A/2020LCE. Please complete the claim form either in Chinese or English.
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The claim form must be signed by the candidate or all the candidates on the list of candidates
concerned. In case a candidate has died before the claim is made, the claim form must be signed by
the legal personal representative of the deceased candidate, or by the next of kin of the deceased
candidate if there is no legal personal representative or the legal personal representative is unwilling to
act. If the candidate nominated to receive payment dies before the payment is made, all the candidates
on the eligible list of candidates consisting of more than one candidate and the legal personal
representative or next of kin of the deceased candidate must nominate another candidate to receive the
payment on behalf of the candidates on the list.
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The claim form must be accompanied by an election return referred to in section 2(1) of
the Elections (Corrupt and lllegal Conduct) Ordinance (Cap. 554) (“Cap. 554”°) and an auditor’s report.
The auditor’s report must state that the auditor has audited the account of the declared election expenses
by conducting a reasonable assurance engagement in accordance with the Hong Kong Standards on
Assurance Engagements 3000 (Revised); and state the auditor’s opinion as to whether the election
return complies with section 37(1)(a) and (2)(b)(i) and (v) of Cap. 554 in all material respects. The
completed claim form must be presented by the candidate or one of the candidates on the list or
his/her/their agent in person at the office of the Chief Electoral Officer (Address: Unit 2301-03, 23/F,

Millennium City 6, 392 Kwun Tong Road, Kwun Tong, Kowloon) during ordinary business hours not
later than the statutory deadline for submission of election return as required under section 8(2)(b) of the
Emergency (Date of General Election) (Seventh Term of the Legislative Council) Regulation
(i.e. 29 September 2020). “Ordinary business hours” means the hours between 8:45 a.m. and 6 p.m.
from Monday to Friday, other than a general holiday and lunch break from 12:30 p.m. to 1:30 p.m.
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The candidate or list of candidates must handle the election donations in accordance with the
requirements under section 19 of Cap. 554. Election donations can only be used for meeting, or
contributing towards meeting, a candidate’s election expenses. In the case of an election donation
consisting of goods or services, such donation may only be used for the purpose of promoting the
election of the candidate or of prejudicing the election of another candidate or other candidates.
REO/C/21A Guidelines/2020LCE -2-



10.

Moreover, (a) any election donation in the amount or value of more than $1,000 from a donor whose
name and address are not identified; or (b) any election donation or part of it which has not been used
to meet election expenses or for election-related purpose; or (¢) any election donation which is in
excess of the maximum prescribed amount of election expenses that the candidate is allowed to incur
must, in accordance with section 19 of Cap. 554, be donated to charitable institutions or trusts of a
public character chosen by the candidate before the election return is lodged. The return must be
accompanied by copy(ies) of the receipt(s) given by the recipient(s) thereof. Otherwise, the election
return must be accompanied by a written explanation setting out the reason why such election donation
or part of it was not disposed of in accordance with that section. Candidate who fails to comply with
the requirements under section 19 engages in corrupt conduct at an election.

2 N {2 N 2 BRI (5 554 &) 5 37(2) R E - HE fr BT 2 S 1Y 328 28 B 3 &5 IS
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Pursuant to section 37(2) of Cap. 554, the candidate or list of candidates must ensure that his/her/their
election return is accompanied: (i) in the case of each election expense item of $500 or more, by an
invoice and a receipt giving particulars of the expenditure (an invoice and a receipt for an election
expense may be included in the same document); and (ii) in the case of each election donation of more
than $1,000 or, in the case of an election donation consisting of goods or service, of more than $1,000 in
value, by a copy of the receipt issued to the donor giving particulars of the donor and the donation.  For
the purpose of making a claim, the candidate or list of candidates is required to confirm the invoices and
receipts accompanying the election return are true and correct.  For each of the election expense items
of $500 or more included in the election return, the candidate or list of candidates must provide invoice
and receipt, otherwise, the election expenses concerned will not be taken into account in determining the
amount payable.
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On re-use of old materials for election purpose (e.g. re-use of old publicity boards), the cost incurred for
refurbishing and the estimated value of the old materials should be counted towards the candidate’s
election expenses. The cost incurred for refurbishment of the old materials will be considered in
calculating the amount payable to the candidate, whilst the estimated value of the old materials will not
be counted. The above principle will also apply to reuse of other old materials for election purpose.

HRFRERRNERFAIANECENR LM ZRERERETA C K BOE R 2 Ay 248
B S » BIAIRFTAYERFE S - WEEE AN EE NV E R RVERME LB RIMANER
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Outstanding claims included as election expenses in the election return refer to all those election
expenses that have been incurred but are yet to be settled, e.g. payable interests of loan, etc. In the
case that a candidate’s or list of candidates’ declared election expenses have included any outstanding
claim(s), the candidate or list of candidates is required to provide a schedule for settlement of these
outstanding claim(s) in the claim form at the time of making a claim and then submit to the Chief
Electoral Officer invoice(s) and receipt(s) in the case of each election expense item of $500 or more in
support of the settlement of the outstanding claim(s) within 30 days from the payment date.
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12.

The Chief Electoral Officer may require the candidate to provide further information as he/she may
reasonably require to verify the claim. A requirement for further information will be in writing and
sent by post to the address stated in paragraph 2 of the claim form. If the candidate does not respond
within the specified period, the Chief Electoral Officer may, without any prior notice, stop processing
the claim.
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After verifying the claim, the Chief Electoral Officer will certify the amount payable on the claim and
notify the Director of Accounting Services of the amount and the person to whom it is to be paid. As
soon as practicable after receiving the relevant notification, the Director of Accounting Services will
make the payment in accordance with the notification.
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In accordance with section 103 of Cap. 541D, a person who, in an election related document, makes a
statement which that person knows to be false in a material particular or recklessly makes a statement
which is incorrect in a material particular or knowingly omits a material particular from an election
related document commits an offence, which could lead to disqualification from being nominated as a
candidate and from being elected in an election.
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Constitutional and Mainland Affairs Bureau
August 2020

REO/C/21A Guidelines/2020LCE -4 -





