5B
Legidative Council

L C Paper No. CB(4)605/2023

Ref. : CB4/BC/6/23

Report of the Bills Committee on Import and Export
(Amendment) Bill 2023

Purpose

This paper reports on the deliberations of the Bills Committee on
Import and Export (Amendment) Bill 2023 (“the Bills Committee”).
Object of the Bill

2. The date of First Reading of the Bill is 29 March 2023. The Bill
seeks to amend the Import and Export Ordinance (Cap. 60) to:

(@ provide for the prohibition on importing alternative smoking
products (“ASPs’) and the exemptions from it; and

(b) make related amendmentsto certain other enactments.

Provisions of the Bill
3. The main provisions of the Bill are asfollows:

(@) clause3 addsanew Part I11A (new sections 13A to 13Q) to
Cap. 60, which comprises the following —

(i) the new section 13B prohibits the import of ASPs
(which is defined by the new section 13A);

(i) the new section 13C provides for the liability of
officers of bodies corporate for an offence under the
new section 13B;
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(iii) the new sections 13D to 13l provide for exemptions
from the prohibition on importing ASPs in the case of
“articles in transit”, “air transhipment cargoes’ and
“gpecified intermodal transhipment cargoes’. For
ASPs that are specified intermodal transhipment
cargoes, the exemption applies only to such products
imported by a registered operator. A person who
intends to import such products as a registered
operator must make an application to the
Commissioner of Customs and Excise (“CCE”). In
determining the application, CCE may have regard to
whether the person has contravened any guidelines
issued by CCE;

(iv) the new section 13J exempts ASPs that are registered
pharmaceutical products from the new section 13B;

(v) thenew sections 13K and 13L provide for exemptions
from the prohibition on importing ASPs in the case of
persons in transit and the performance of relevant
functions by Government Chemists; and

(vi) the new sections 13M to 13Q provide for the
enforcement powers of members of the Customs and
Excise Service and the inspectors appointed under
section 15F of the Smoking (Public Health) Ordinance
(Cap. 371)! in relation to the offence of illegally
importing ASPs; and

(b) the prohibition on importing ASPs, and the exemptions
from it, are currently provided for under Cap. 371.
Clauses 5 to 9 introduce consequential amendments to the
relevant provisionsin Cap. 371.

1

According to section 15F of the Smoking (Public Health) Ordinance (Cap. 371), the
Secretary for Health may appoint in writing any public officer to be an inspector to
exercise apower and perform a duty.



Commencement

4. The Bill, if passed, would come into operation on the day on which it
is published in the Gazette as an Ordinance.

TheBills Committee

5. At the House Committee meeting on 31 March 2023, Members agreed
to form a Bills Committee to scrutinize the Bill. The membership list of the
Bills Committeeisin Appendix 1.

6. Under the Chairmanship of Mr Frankie YICK, the Bills Committee
has held three meetings with the Administration, including two meetings to
receive views from 66 deputations. The Bills Committee has also received
157 written submissions. A list of the deputations and individuals that have
met the Bills Committee or have given written submissions to it is in
Appendix 2. The Administration has provided a consolidated response to
the deputations’ views and written submissions, details of which are set out in
L C Paper No. CB(4)534/2023(01).

Dedliberations of the Bills Committee

7. Noting the logistics trade’ s support to the Bill and appeal for its early
passage, some members are in favour of the Bill. Some other members,
however, do not support the Bill and indicate that a number of organizations
in the medical and education sectors take such stance.  The major
deliberations of the Bills Committee are set out in the ensuing paragraphs.

| mpact of the ban on intermodal A SP transhipment

8. According to the Administration, the ban on intermoda ASP
transhipment came into effect in April 2022 and the air cargo volume of the
Hong Kong International Airport (“HKIA™) dropped by 20% on average from
May to December 2022. The significant drop was partly due to the loss of
intermodal ASP transhipment from the Mainland.

9. Some members point out that some documents in the Mainland
describe Hong Kong's ban on intermodal ASP transhipment as an action of
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“self-weakening”. As the annual air cargo throughput accounts for 48% of
thetotal value of Hong Kong' s external merchandise trade, some membersare
concerned that the significant drop in air cargo volume caused by the above
ban will drag down the economy of Hong Kong. They also consider that if
Hong Kong cannot sustain its status as an international aviation hub, the
Central Government will be disappointed.

10. These members also convey the industry’s concern that ASP
manufacturers have already transported ASPs from the Mainland to Macau or
Koreafirst, and then arrange for afreight from Hong Kong to Macau or Korea
to load those ASPs.  The freight then flies back to Hong Kong to load other
goods and depart for their destinations. The demand for intermodal ASP
transhipment still exists yet it is handled in ways with much higher costs.
Hong Kong has its comparative advantage for ASP transhipment as airportsin
the Mainland cannot handle products containing lithium battery. However,
if airports in the Mainland are motivated to learn and handle lithium battery
products, such as ASPs, Hong Kong will lose its advantage.

11. The Administration explains that such circuitous and costly routes
taken by ASP manufacturers are probably makeshift arrangements as those
manufacturers expect Hong Kong to take prompt action to tackle the problem.
If the problem persists, the manufacturers may start exploring other more
direct routes and stop using HKIA for the transhipment. If airports in the
Mainland improve their logistics systems to handle products containing
lithium battery, the competitiveness of HKIA will be irreversibly damaged.

12. Some other members point out that HKIA handled 5 million tonnes of
total cargo throughput in 2021 and it was reported that transhipment of ASPs
and related products accounted for 330 000 tonnes (i.e. 6.6%). While the
Administration attributes the 20% decline in air cargo volume of HKIA in
2022 to the ban on intermodal ASP transhipment, individual members
guestion how the lossin intermodal ASP transhipment (i.e. 6.6%) could cause
a 20% decline in the total air cargo volume. In this connection, they seek
information/advice from the Administration on the following:

@ as the ban on transhipment of ASPswhich are heavy cargo
has a knock-on effect on transhipment of other less heavy
goods, the Administration is requested to provide a list of
heavy cargo handled by HKIA in the past five years, with a
breakdown by quantity and weight; and



(b)

given that there was a decrease of 710 000 tonnes in air
cargo volume of HKIA from May to December 2022 and
ASP transhipment and related products accounted for
around 330 000 tonnes in 2021, whether the decrease in air
cargo volume caused by other goods (presumably less
heavy goods) was larger than the decrease in air cargo
volume in respect of ASP transhipment and the reason(s)
thereof.

13. The Administration correspondingly advises that:

(@

(b)

The air cargo volume (excluding airmails) of HKIA over
the past five yearsis set out in the following table:

Cargo volume handled by HKIA |  Year-on-
(thousand tonnes) year change
2018 5018 1.6%
2019 4704 -6.3%
2020 4 420 -6.0%
2021 4 986 12.8%
2022 4169 -16.4%

according to the trade, generaly speaking, there were at
least about 330 000 tonnes of ASPs and related products
transhipped to overseas markets through Hong Kong every
year. ASPs are high-value air cargo and heavy cargo,
which are vital for air freight consolidation. The trade
alsoindicatesthat ASPs arethreetimes heavier than regular
commodities of the samevolume. Dueto the high-density
nature of ASPs, it is difficult to replace them with other
cargo with the similar density for air freight consolidation.
As regards the operation of air palletization, air freight
consolidation may refer to the bundling of heavy cargo and
less heavy cargo on the same pallet, or the bundling of
pallet(s) of heavy cargo and pallet(s) of less heavy cargo.
Different modes of air freight consolidation will be adopted
depending on the actual operational needs. The ban on
A SP transhipment through Hong Kong not only causes the
loss of these high-value products, but also affects
operations of air freight consolidation and results in a
knock-on effect on many other less heavy cargo. In 2018,
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HKIA handled more than 5 million tonnes of cargo.
Despite the adjustment caused by the global economy and
the COVID-19 pandemic in 2019 and 2020, the air cargo
volume rebounded to alevel closeto 2018 (nearly 5 million
tonnes). However, the cargo volume fell sharply by more
than 16% to just over 4.1 million tonnes in 2022. In
addition to the global economic situation and the pandemic,
the ban on ASP transhipment was also a mgor reason
causing the reduction in cargo volume. The drop of cargo
volume, which is mentioned in paragraph 12(b) above,
included the loss of ASPsand other products resulting from
the disruption to air freight consolidation. Although the
cross-boundary land transport has been improved since the
beginning of 2023, the air cargo volume in the first quarter
still dropped by about 15%, or about 165 000 tonnes,
compared with the same period of 2021. If the situation
continues, the overall air cargo in 2023 may drop by at |east
15%, or about 740 000 tonnes, compared with 2021. The
cargo volume of HKIA and Hong Kong's position as an
international aviation hub would be seriously undermined.

Details of ASP transhipment control scheme

Registration scheme

14. According to the Administration, a new registration scheme to be
supervised and enforced by the Customs and Excise Department (“C&ED”)
will be created under the new Part IIIA of Cap. 60. Any person seeking
exemption for intermodal transhipment of ASPs via Hong Kong would need
toregister with CCE inadvance. The Administration’sresponseis sought on
the following:

@ the basic criteria for applying to be a registered operator, the
validity period of the registration and whether regular reviews
(e.g. once every two years) will be conducted on registered
operators. Thereis also a view that the absence of areview
mechanism for such registration is problematic; and

(b) the length of suspension of registration if thereisaviolation of
the practice guidelines. Once a registration is suspended,
whether the operator is allowed to reapply for registration.



15. The Administration correspondingly explains that:

@

(b)

an operator has to fulfill all the requirements imposed by the
practice guidelinesin order to apply for the registration and the
registration will not expire. Since the operator is required to
notify C& ED of each and every ASP transhipment and C& ED
will monitor the entire transhipment process, it can be ensured
that the operator fulfills al requirements. C&ED will
proactively conduct regular checks and spot checks to ensure
that security measures are functioning properly, especially for
those operators who have been idle for along period of time.
C&ED will consider including in the practice guidelines the
minimum frequency of review of the registration (e.g. once
every two years); and

aletter will be issued to the operator concerned specifying the
reason for and the length of the suspension as well as the
requirements that the operator has to fulfill for resumption of
the registration. For a cancellation of registration due to a
violation of the relevant legislation, C& ED will prosecute the
operator and prohibit it from ASP transhipment permanently.

Transhipment process

16. Concerns are raised on the following:

(@

(b)

(©)

whether incoming vehicles and vessels can carry products
other than ASPsand, if so, whether it isallowed to unload those
products outside HKIA;

giventhat C& ED will conduct athorough check of the quantity
of ASPs if the closed-circuit television monitoring system for
the cargo container or cargo hold malfunctions, whether C& ED
will check and record the quantity of ASPs when they are
loaded for crosschecking; and

If there is a serious traffic accident, whether there are chances
that the container is damaged and ASPs are falen out. If a
person picks up those ASPs, how such a case will be handled.



17. The following responses are made correspondingly:

(@ the Chairman points out that the vehicles and vessels are
allowed to carry other products. However, as the containers
and compartments are locked and sealed, those products
together with ASPs are only alowed to be unloaded in
specified areas,

(b) the Administration explains that as the containers and
compartments are securely sealed with e-lock, C&ED will be
instantly informed if the e-lock is broken and staff will be sent
to the spot concerned for checking. Spot checks will also be
conducted upon cargo loading and arrival at HKIA based on
risk assessment; and

(c) the probability of such a case is low according to the
Administration’s assessment. As explained in paragraph
17(b) above, instant notification and spot check will take place
arising from damage of seal. C&ED will take up Al
Investigation and prosecution actions against offences
according to the intermodal transhipment arrangements.

Timetable for implementation for land-to-air transhipment

18. Regarding the progress of preparation for exemption for land-to-air
ASP transhipment and the implementation timetable, the Administration
advises that the trade may need time to meet the requirements for land-to-air
ASP transhipment under the control scheme; on the other hand, taking the
advantage of the operation of the Dongguan-Hong Kong International Airport
Logistics Park (“the Logistics Park™), a stringent monitoring mechanismisin
place for sea-to-air transhipment to resume first. Once ready, operators of
the trade may apply to C&ED for a registration and the application will be
processed as soon as practicable.

Practice guidelines
19. A question is raised on the progress of preparing the practice

guidelines and whether the guidelines will include details such as designated
transportation routes. The Administration’s advice is aso requested on
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whether views of Legidative Council (“LegCo”) Members will be sought if
there are substantial changesin the practice guidelines.

20. The Administration explains that while major components of the
control scheme have been set out under the Bill, detailed requirements
including the designated transportation routeswill be set out in aset of practice
guidelines in order to allow for timely updating. The preparation of the
guidelines by C&ED is in full swing. The Administration undertakes to
bring the issue to relevant Panel(s) for discussion if there are substantial
changes that will affect the policy intent of the Bill.

Penalty level

21. Given that the penalties for importing A SPs stipulated in the proposed
new section 13B of Cap. 60 are much heavier than those for other offencesin
relation to ASPs listed in Cap. 371, questions are raised on which offence(s) a
person who has purchased ASPs outside Hong Kong and brought them in will
commit and whether such differences in the penalty levels are reasonable.

22. The Administration advises that if the Bill is passed, unless otherwise
exempted by the Bill, any person who brings ASPs into Hong Kong will
commit an offence related to importing ASPs (“ASP import offence”’) under
the new section 13B of the Bill, and will be liable on summary conviction to a
fine of $500,000 and to imprisonment for 2 years, or on conviction on
indictment to a fine of $2,000,000 and to imprisonment for 7 years. The
proposed legidlative amendment adds a new transhipment scheme monitored
and administered by C& ED in the new Part under Cap. 60, to allow the whole
transhipment process be monitored by C& ED.  To ensure strict compliance
with the new transhipment scheme and minimize any risk of ASP leakage into
the local market, it is necessary to increase the penalty level and bring it on
par with the level consistent with other offences under Cap. 60. The new
scheme will not affect the regulation on promotion, manufacture, sale or
possession for commercia purposes of ASPs under Cap. 371, as well as the
enforcement duty by the Department of Health (“DH”).  The Health Bureau
does not see the need to make any adjustment to the penalty level for such
offences under Cap. 371 for the time being, and will put the matter under
review if necessary.
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Enforcement

Respective duties of C& ED and TACO

23. A question is raised about details of the cooperation between C& ED
and DH’ s Tobacco and Alcohol Control Office (“TACQO”) in the enforcement
of legidation in relation to ASPs, including the objectives of the cooperation
and communication between the two parties.

24. The Administration explains that C&ED and TACO have been
working closely and all along striven to combat illegal activities relating to
ASPs, and prohibiting them from entering the local market. The Smoking
(Public Health) (Amendment) Ordinance 2021 (“SPHAQ"), which came into
effect on 30 April 2022, prohibits the import, promotion, manufacture, sale
and possession for commercia purposes of ASPs. TACO is the principal
enforcement agency for the above ban on ASPs, including inspection,
enforcement, prosecution, complaints handling, supervision, training and
handling theverification of ASPs. C&ED intercepts ASPsat theimport level,
including at the entry/exit control points. |If C&ED officers seize an article
suspected to be ASP, they may detain the article and the person(s) involved in
the case until TACO officers arrive and confirm that the article is ASP, and
then hand over such person and article to TACO officers for follow up with
the relatively simple and straight-forward prosecution arrangement.  Such
enforcement arrangements between TACO and C&ED in relation to the
importation offences of ASPs have been endorsed by LegCo in 2021 when
scrutinizing the Smoking (Public Health) (Amendment) Bill 2019 (which,
after passage with the Administration’s amendments, became SPHAO). In
fact, the above enforcement arrangements are similar to those between C& ED
and other principal enforcement agencies such as the Food and Environmental
Hygiene Department and Agriculture, Fisheries and Conservation Department
in detecting illegal import of other controlled articles. The relevant
investigation and prosecution responsibilities are also taken up by the staff of
relevant departments which are not disciplinary officers.

25. The Administration further explains that in addition, to enhance
enforcement efficiency, C&ED has reached a further agreement with TACO
that, if cases involving the importation of ASPs aso involves smuggling
offences (i.e. importing unmanifested cargo in contravention of section 18 of
Cap. 60), such caseswill not be handed over to TACO but will be investigated
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and prosecuted by C&ED for both offences of smuggling and importation of
ASPs?

26.  According to the Administration, to effectively manage the growing
responsibilities in tobacco control, TACO has been actively recruiting in
recent years for handling, investigating, and prosecuting offences related to
ASPs.  Since the implementation of SPHAO, TACO and C&ED have
maintained close co-operation and communication for the enforcement of
offenses related to ASPs.  Since the prevailing enforcement arrangement is
effective and operating smoothly, the Bill will continue with the existing
arrangement between TACO and C&ED. C&ED hasaccorded priority to the
prevention and detection of illegal import of ASPs, and also proactively
conducted researches to develop specific risk indicators connected to illegal
ASP import to enhance the passenger and cargo profiling.  Special operations
have al so been mounted with fruitful enforcement results.  Asof March 2023,
C&ED detected atotal of 951 ASPimport offence cases with seizure of around
5.9 million units of ASPs valued over $54 million. Among them, DH
received 934 referrals from C& ED about suspected import of ASPs.2  Asthe
rest of other cases are more complicated and concurrently involve offences
principally enforced by C&ED, they are followed up by C&ED.

27. The Administration points out that the Bill aims to amend the
exemption for ASP transhipment to cover the import of ASPs under the
specified intermodal transhipment. The purpose of the Bill is not to amend
the existing offences relating to ASPs (including the ban on importing ASPs),
or the corresponding enforcement arrangements under Cap. 371.  Inaddition,

The following are some of the scenarios involving smuggling and ASP import offence
that would be completely handled by C&ED: (a) smuggling of ASPs into Hong Kong
by high-powered speedboat; (b) unmanifested A SPs smuggled and concealed in afalse
compartment in alorry or container; and (¢) unmanifested ASPs concealed in atractor
or trailer, or camouflaged by mixing with general cargo.

The 934 referrals include: () 546 passenger cases, and 128 summonses were issued to
offenders; the remaining cases are being processed; (b) 329 cases related to parcels,
and two summonses were issued to offenders; information or evidence (including
information from C& ED) wasinsufficient for further action in the majority of the cases
(215); the remaining cases are being processed; and (c) 59 cases related to cargos
(including 49 air cargo cases), and one summons was issued to an offender in aland
cargo case. Among the remaining cases, there was insufficient information or
evidence for follow up actions in 29 cases, and evidence was considered insufficient
for prosecution after seeking legal advice from the Department of Justice in 10 cases.
The remaining 19 cases are being processed.
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in view of the effective enforcement actions set out above, the Bill will
continue to follow the existing enforcement responsibilities of C&ED and
TACO. Therefore, sections 13P and 13Q of the Bill provide the same
enforcement powers for tobacco and alcohol control inspectors such that they
can continue to handle ASP import offences under Cap. 60. Modelling on
the existing section 15DH(4) of Cap. 371, section 130(2) of the Bill sets out
that ASPs intercepted by C&ED shall be transferred to TACO for its
enforcement of import ban under section 13B of the Bill.

28. The Administration adds that for the specified intermodal ASP
transhipment, C&ED pledges to take up all investigation and prosecution
actions against offences arising from the transhipment arrangements.
Section 130(3) of the Bill also indicates that “if the articleis, or a member of
the Customs and Excise Service reasonably suspects that it is, a specified
intermodal transhipment cargo”, the ASPs concerned will not be transferred
to atobacco and alcohol control inspector.  Notwithstanding the fact that the
risk of ASPs being sneaked out during the intermodal transhipment process
closely monitored by C&ED is extremely low, section 13N of the Bill
specifically provides C&ED with the power to enforce all cases relating to
specified intermodal ASP transhipment, including seizing ASPs being
removed during the specified intermodal transhipment process and
prosecution of the related offenders.

29. According to the Administration, under the above-mentioned
arrangements, the relevant government departments will continue to perform
their duties, and actively work together to crack down on the ASP-related
illegal activities. Regarding the newly-added specified intermodal ASP
transhipment, C& ED will aso take charge of the investigation and prosecution
of al illegal activitiesarising from the intermodal transhipment arrangements.
As such, enforcement arrangements proposed by the Government in the Bill
will assist the relevant departments in continuing to jointly combat ASP
offences and prevent ASPs from entering the local market. The legal
provisions relating to the enforcement arrangements have been incorporated
into the Bill with internal agreement within the Government.

Legal basisfor C&ED to enforce the ban on importing ASPs
30. Given that the proposed new section 13B of Cap. 60 does not specify

different treatments for manifested and unmanifested ASPs, and the proposed
new section 13P thereof indicates that the proposed new section 13B will be
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enforced by inspectors from TACO, a question is raised on the legal basis for
C&ED to enforce the ban on importing ASPs.

31 The Administration points out that if a person imports unmanifested
ASPs, apart from the offence of importing ASPs, he/she also commits an
offence of smuggling. In such case, C&ED will take up al investigation and
prosecution actions against both offences and will not hand the case over to
TACO. Thosecaseshanded over to TACO arerelatively simple, for instance,
a passenger carrying asmall amount of ASPs entering Hong Kong.

Whether C& ED should take over TACO' s new enforcement duties under the
Bill

32. Some members consider that the scenarios described under the
proposed new section 13E(2)(a)-(c) of Cap. 60 (enforced by TACO) are
similar to that of the proposed new section 13E(2)(d) of Cap. 60 (enforced by
C&ED). They therefore ask whether the former should also be enforced by
C&ED instead of TACO.

33. The Administration explains that the exemptions provided under the
proposed new section 13E(2)(a)-(c) of Cap. 60 are current practice which are
originally stipulated under Cap. 371. If the cargo is properly manifested, the
handling of abreach of the provisions should not be complicated (for example
taking a statement with the operator and issue asummons). However, if the
case involves smuggling, C& ED will take up all investigation and prosecution
actions.

Practice guidelinesto state clearly about C& ED’ s scope of duties

34. It is suggested that the Administration should indicate in the practice
guidelines that C&ED will handle all investigation and prosecution actions
against offences arising from the intermodal transhipment arrangements.
The Administration undertakes to do so.

C&ED’ s manpower to implement the control scheme

35. A concern is raised on whether C&ED has enough manpower to
implement the control scheme proposed in the Bill. The Administration
advises that additional manpower and resources are needed for C&ED to
implement the control scheme. C&ED has been stepping up recruitment and
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will apply for extra resources in accordance with established procedures after
the Bill is passed.

Dr David LAM’ s proposed amendment to the Bill

36. Dr David LAM is concerned that ASP import offence, same as
smuggling and buying or selling illicit cigarettes, isaserious offence.  While
combating the latter two activities is enforced by C&ED, combating ASP
import offence-related activitiesis enforced by “inspectors’ (i.e. officersfrom
TACO). The proposed section 130 of Cap. 60 provides that although
enforcement powers are conferred on C&ED, ASPs seized have to be
transferred to an inspector for handling. Ensuing enforcement actions,
including investigation and prosecution are handled by “inspector”, unlessthe
article is, or a member of C&ED reasonably suspects that it is a specified
intermodal transhipment cargo under the proposed section 130(3) of Cap. 60.

37. Dr David LAM addsthat “inspectors’ have never enforced legislation
other than Cap. 371 or possessed skillsin respect of criminal investigation on
complicated cases. Different from C&ED, the Bill does not confer power on
“inspectors’ to arrest or use forces. The rank of officers from TACO is
foreman. Their seniors are executive officers and the seniors thereof are
doctors. Inview of the above, Dr LAM does not consider “inspectors’ from
TACO to be suitable for enforcing the provision about ASP import offence.
He considers that such enforcement work should be carried out by C&ED,
which is a professional disciplined force, instead of foreman. He therefore
proposes to move an amendment to the Bill by deleting the enforcement
provisions under the proposed Division 4 (which includes sections 13M to
13Q) therefrom.

38. The Administration explains that the scope of the Bill is to refine the
existing control and regulatory regime for ASPs transhipment by introducing
the exemption of intermodal transhipment from the import ban for ASPs.
The Bill has never aimed at re-defining the enforcement operation
arrangements of import offences among government departments. The
Administration’s proposed enforcement arrangements in respect of the Bill
should be the most effective and appropriate in prohibiting the importation of
ASPs and preventing their leakage into the local market in the course of
intermodal transhipment. Dr LAM'’s proposed amendment, if passed, would
seriously undermine the Government’s enforcement efforts in banning the
importation of ASPs.
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39. The Administration explains that the proposed amendment is not
consistent with the original intent of the Bill which is not to make changes to
the existing ASP offences (including the prohibition of importation of ASPs)
and the related enforcement arrangements under the existing Smoking (Public
Heath) Ordinance. There has been effective enforcement by relevant
departments as explained in paragraphs 24 to 29 above. Since the
implementation of import ban of ASPs, C&ED had handed more than 900
casesto TACO for follow up with the relatively straight-forward prosecution
arrangement.  The case referrals showed a smooth cooperation between the
two departments.

40. The proposed amendment will affect the law enforcement actions after
the Bill comes into effect as the proposed amendment will not only prevent
TACO inspectors from continuing their law enforcement responsibilities
against offences relating to ASPs, but also affect C& ED’ s handling of all non-
compliance cases relating to specified intermodal ASP transhipment.
Furthermore, the proposed amendment will impose burden on the manpower
and resources of C&ED as it will need to redeploy the existing manpower and
resources to handle the relatively simple and straight-forward prosecution
work. This will seriously undermine C&ED’s frontline law enforcement
capacity, which is primarily engaged in intercepting prohibited/controlled
items such as narcotics, arms and ammunition, infringing goods, illicit
cigarettes, regulated food, endangered species of animals and plants. This
will have a profound impact on C&ED’s daily enforcement work. Any
changes to the enforcement responsibilities of C&ED and TACO in relation
to the ban on the importation of ASPs would have a negative impact on
C&ED’s well-established agency duties arrangements.  The proposed
amendment is to challenge against government internal administration in
assignment of duties and allocation of resources among different government
departments and the effect is not temporary and carries a read-across and far-
reaching impact to the operation of the Government. This will seriously
disrupt and upset the existing administration and operation of the Government.
In view of the above considerations, the Government will not adopt the
proposed amendment.

41. Regarding Dr LAM’s proposed amendment, some members agree
with the division of labour between C&ED and TACO proposed in the Bill
since similar enforcement arrangements are also made between C&ED and
other principal enforcement agencies in detecting illegal import of other
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controlled articles. They also consider that the provisions in the Bill are
clearly written and Dr LAM’s proposed amendment may weaken the
completeness of the Bill, creating loopholes that may cause ASP |leakage into
the local market.

42. Responding to the Chairman’s request for advice, the Legal Adviser
to the Bills Committee points out that whether Dr LAM’s proposed
amendment to the Bill could be moved at the relevant Council meeting is to
be determined by the President in accordance with Rule 57 of the Rules of
Procedure which governs amendments to bills. In response to the
Chairman’ srequest for views on whether the Bills Committee should take over
Dr LAM’s proposed amendment to the Bill, the magjority of members have
indicated not to do so. The Bills Committee therefore will not do so.

Effectiveness of enforcement
43. The Administration’ s response is sought on the following:

@ whether it will be easy for a person to avoid conviction
given that it is a defence under the proposed new section
13F of Cap. 60 that the person takes all reasonable stepsand
exercises reasonable diligence.  The leniently-written
defence renders the heavy penalty level under the proposed
new section 13B of Cap. 60 useless. For instance, if an
owner of afreight forwarder, as a registered operator, has
provided guidelines and instructed his/her staff to follow
the legidation, but for whatever reasons a staff member
removes ASPs from the incoming vehicle or vessel outside
the cargo transhipment areaor specified area.  Under such
circumstances, whether the owner and/or the staff member
will be charged under the proposed new section 13B of
Cap. 60; and

(b) the reasons for some of the 951 ASP import offence cases
to have insufficient information or evidence for follow up
actions (mentioned in Footnote 3 above). Whether there
will be occurrence of such situation after the Bill is passed.
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The Administration correspondingly explains that:

@

(b)

while the proposed new section 13B of Cap. 60 providesthat a
person who imports ASPs commits an offence, the proposed
new section 13E(1) of Cap. 60 sets out some exemptions for
such offence, including an ASP which is an article in transit,
an ar transhipment cargo or a specified intermodal
transhipment cargo imported by a registered operator.
However, in order to prevent abuse of the exemptions, the
proposed new section 13E(2) of Cap. 60 sets out situations
when the above exemptions do not apply. Modelling on
Cap. 371, the proposed new section 13F of Cap. 60 provides a
defence for such offence. The defence provided in the
proposed new section 13F of Cap. 60 is written in a structure
commonly found in legislation related to import and export.
Instead of providing awidely applicable defence, the proposed
new section 13F of Cap. 60 only concerns defence applicable
under rare situations in relation to articles in transit and
transhipment cargoes. C&ED will investigate each case and
whether a person will be charged depends on the actual
circumstances and the evidence collected. With security
measures put in place in cargo handling areas in HKIA, a
person will not be acquitted easily by raising such defence; and

the figures concerned are related to illegal import of ASPs
under the current Cap. 371, which is different from the
exemptions proposed under the Bill for ASP transhipmnent.
Among the 951 cases detected by C&ED, 934 were referred to
TACO for follow up actions and prosecutionswereinitiated for
somecases. Whether prosecution can be initiated depends on
the circumstances and evidence of individual cases.

Risk of ASP leakage into the local market

45.

Some members are concerned that, no matter how complicated the
control scheme is, there will be attempts to exploit loopholes therein in
unforeseeable ways and it is impossible to guarantee that no ASPs will leak
intothelocal market. Some other members, however, point out that although
A SP transhipment by air is currently allowed in Hong Kong, ASP leakage into
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thelocal market has never been heard. They consider that, given the security
measures put in place under the control scheme, the risk of leaking ASPs into
the local market is extremely low. Those who intend to smuggle will rather
adopt other channels as trying to circumvent the control scheme istoo risky.

46. The Administration reiteratesits stanceto prohibit ASPsfrom entering
into the local market. The objective of the control scheme is to minimize
such risk to zero. C&ED and TACO will spare no effort in combating any
illegal activities relating to ASPs.

Moral issues related to ASP transhipment

47. A concern is raised that once the Bill is passed, there may be views
that Hong Kong is making money from transhipment of prohibited articles.
Some people may even consider that Hong Kong gains its position as an
international logistics hub by making transhipment of prohibited articles. A
question is therefore asked on how the Administration can explain to
youngsters that Hong Kong is making money from ASPs which they are not
allowed to consume.

48. The Administration reiterated the Government’ s strong commitment
in tobacco control and that the Administration has been making tremendous
effort in tobacco control and the prohibitionon ASPs.  Even after the passage
of the Bill, the Government’s position on tobacco control will not be
compromised. Infact, under the enactment of SPHAO, ASP transhipment is
not completely banned, e.g. air transhipment of ASPsis exempted. The Bill
seeks to extend the current exemption scope to also cover intermodal
transhipment of ASPs, and to propose a new control scheme to better regulate
the intermodal transhipment of ASPs.

49. Some memberstake the view that alowing transhipment of prohibited
articles conveys a message to the public that the bottom line of the law can be
lowered. Itisalso considered that the money earned by ASP transhipment is
ill-gotten gains. Some other members, however, consider that if both the
manufacture of ASPs at the place of their departure and the consumption of
ASPs at the destination are permitted under the laws of the respective places,
there is no reason for Hong Kong to stop such products from entering that
place of destination. They also criticize some members for standing on a
moral high ground and moral blackmailing, which are insulting the logistics
trade as people in the trade are just doing their job and struggling to maintain



- 19 -
the position of Hong Kong asalogisticshub.  Noting the anti-smoking views
of some deputations, some members remark that nobody is denying the
harmful impact of smoking on one's health but the issue being discussed is
only atransportationissue. They stressthat both the economy of Hong Kong
and the health of Hong Kong people are important and a balance should be
struck between the two.

Further relaxation for intermodal A SP transhipment

50. The Chairman relays the logistics trade’s concern over the possible
loss of business and job opportunities due to the relocation of cargo
consolidation from within Hong Kong to the Logistics Park in Dongguan.
The trade appeals for more areas specified for cargo handling, on the premise
that the requirements imposed by CCE are satisfied with the aid of technol ogy
in the long run. The Administration is also requested to exempt sea-to-sea
A SP transhipment.

51. The Administration notes the views from the trade and appreciates
their understanding. Regarding the request for further exemption, the
Administration points out that 98% of ASP transhipment are transported out
of Hong Kong by air. The Administration aims to implement the current
control scheme as the first step, and then further review and enhance the
scheme at alater stage.

Stance towards A SPs of current Government vis-a-vis former Government

52. Pointing out that the former Government did not support a Member’s
amendment to the Smoking (Public Health) (Amendment) Bill 2019 (which,
after passage with the Administration’s amendments, became SPHAO) for
giving exemption for intermodal ASP transhipment, some members enquire
whether the stance towards ASPs of the current Government is different from
the former Government.

53. The Administration advises that a forward-looking approach should
be adopted and the views of LegCo Members have been taken into
consideration in preparing the Bill. The Administration adds that the
successful operation of the Logistics Park in Dongguan, which commenced
operation after the passage of SPHAO, provides a useful reference on how to
handle intermodal transhipment in a secured manner. Coupled with the new
stringent control scheme to be implemented by C&ED, it should be effective
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to reduce the risk of ASP |leakage to the local market during the transhipment
process in Hong Kong.

Consultation with labour sector

54. The Administration is requested to, apart from industry
representatives, also consult the labour sector as the proposed permission of
intermodal ASP transhipment concerns workers such as container truck
driversand seacrew. The Administration assures members that C& ED will
meet the needs of workers when formulating the practice guidelines.

Enforcement against online sale of ASPs

55. Regarding enhancement of enforcement against online sale of ASPs,
the Administration explains that regulation on sale of ASPs is one of the
tobacco control measures under Cap. 371. The Health Bureau and the
Council on Smoking and Health will launch a public consultation on the next
phase of tobacco control measures in the second half of 2023.

Risk of judicia review

56. A question is raised on whether there will be arisk of judicial review
as the policy intent of Cap. 371 in respect of ASPs, i.e. banning their
importation, seems to be inconsistent with that on the Bill which alows
intermodal transhipment of ASPs.

57. The Administration explains that although the importation of ASPsis
prohibited under Cap. 371, exemption is currently provided for air
transhipment cargoes. The Bill aims to extend the exemption scope to
intermodal transhipment of ASPs via both sea-to-air mode and land-to-air
mode under a new control scheme. The proposed new provisions are placed
under Cap. 60 instead of Cap. 371, as the former concerns import and export
control of a number of prohibited articles while the latter concerns smoking
control.

Drafting issues

58. Questions are raised on the drafting of the Bill asfollows:
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@ whether the long title of Cap. 60 should be amended to include
transhi pment;

(b) whether the order of the English terms and the order of the
Chinese terms in the proposed new section 13D of Cap. 60,
which appeared to be different, are fine; and

(c) whether the phrase “the import of any articles’ should be
amended to “the import and transhipment of any articles’ in
the proposed new section 13H(1)(d) of Cap. 60.

The Administration correspondingly advises that:

@ having regard to the relevant requirement in the Rules of
Procedure of LegCo and the approach in handling long titlesin
Cap. 371, itisnot necessary, and isinappropriate, to amend the
long title of Cap. 60 by the Bill to expressly refer to the
transhipment of ASPs in that long title.  Details of the
rationale are set out in Appendix 3;

(b) itisausual practicein law drafting that Englishtermsarelisted
in alphabetical order and Chinese terms are listed by order of
Chinese character strokes; and

(c) since what the amended Cap. 60 prohibitsistheimport of ASPs,
the exemption concerned is to permit a person, who otherwise
would not be permitted to import the articles, to (if certain
conditions are met) import them. In other words, strictly
gpeaking, it is sufficient to construe the exemption as a
permission for import, but not necessary to construe it as a
permission for transhipment. Therefore, in the proposed
new section 13G(1), a reference is made to “[a] person who
intendsto import any articlesin reliance on an exemption...”
(instead of “a person who intends to tranship any articlesin
reliance on an exemption...”) (emphasis added). The
proposed new section 13H(1)(d) also usesthe same expression.
The power conferred on CCE under section 13H(1) to issue
guidelinesis so conferred only for implementing the exemption
concerned. The guidelines need not cover any matters about
the transhipment of ASPs other than matters relevant to the
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giving of the permission of import. Therefore, it is not
necessary to amend the phrase “the import of any articles’ to
“the import and transhipment of any articles’ in the proposed
new section 13H(1)(d) of Cap. 60.

Proposed amendment to the Bill

60. Dr David LAM has indicated his intention to propose an amendment
to the Bill as mentioned in paragraphs 36 and 37 above.

61. Neither the Administration nor the Bills Committee will propose any
amendment to the Bill.

Resumption of Second Reading debate

62. The Bills Committee has completed scrutiny of the Bill. The
Administration has indicated its intention to give notice to resume the Second
Reading debate on the Bill at the Council meeting of 21 June 2023, to which
the Bills Committee has no objection.

Consultation with the House Committee

63. The Bills Committee reported its deliberations to the House
Committee on 9 June 2023.

Council Business Division 4
Legislative Council Secretariat
15 June 2023
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Appendix 3

The Administration’s explanation on the
absence of reference to the
transhipment of alternative smoking products
in the long title of the Import and Export Ordinance (Cap. 60)

The long title of Cap. 60 reads, “[t]o provide for the regulation and
control of the import of articles into Hong Kong, the export of articles
from Hong Kong, the handling and carriage of articles within Hong Kong
which have been imported into Hong Kong or which may be exported from
Hong Kong, and any matter incidental to or connected with the foregoing”
(emphasis added).

2. According to Rule 50(3) of the Rules of Procedure of the Legislative
Council (*“R50(3) requirement”), a bill “shall be given a long title setting
out the purposes of the bill in general terms” (emphasis added).! The
above long title of Cap. 60 sets out the purposes of Cap. 60 in general terms
and meets the R50(3) requirement.

3. While the long title describes the purposes of Cap. 60 in such general
terms, that does not prevent Cap. 60 from containing any specific
provisions concerning:

(@) only a particular type of articles; or

(b) only a specific aspect of, or an incidental or connected matter
In respect of, the regulation and control of the import or export
of articles in general, or of certain particular types of articles

4. To illustrate the point, some examples can be found in Cap. 60.
Sections 6C and 6D specify the restrictions on the import or export of
certain prohibited articles with details (including exemptions for articles in
transit and transhipment cargoes) provided for in the subsidiary legislation

1 When a bill is enacted into an Ordinance, such a long title becomes the long title

of the Ordinance.



under Cap. 60. Section 2A provides for how Cap. 60 applies to certain
articles that are substances that deplete the ozone layer. These existing
provisions are contained in Cap. 60 despite the absence of any specific
references to those particular types of articles, or to those specific aspects
of (or incidental or connected matters in respect of) the regulation and
control of the import and export of articles (i.e. the exemptions from
restrictions on import and export, the transits or transhipments) in the long
title of Cap. 60.

5. The above approach in handling long titles can also be seen in the
Smoking (Public Health) Ordinance (Cap. 371), which currently provides
for the import ban for alternative smoking products (“ASPs”). In
compliance with the R50(3) requirement, in relation to the import ban, the
long title merely states that Cap. 371 is “to prohibit the import... of
alternative smoking products” and “to provide for incidental and related
matters”.  The current exemptions from the import ban (i.e. the
exemptions for persons in transit, articles in transit, air transhipment
cargoes, Government Chemists and registered pharmaceutical products),
being a specific aspect of, or incidental or related matters in respect of, the
prohibition on the import of ASPs, are provided for in the existing sections
15DC to 15DF of Cap. 371 despite the absence of any express references
to the exemptions in the long title of Cap. 371.

6. The Bill adds a new Part I11A to Cap. 60 to provide for the prohibition
on the import of ASPs and the exemptions from the prohibition.
Transhipment cargoes (i.e. air transhipment cargoes and specified
intermodal transhipment cargoes) fall within one of the many categories of
such exemptions (the others being the other existing categories of
exemptions under Cap. 371). No doubt, from a policy perspective, the
enabling of land-to-air or sea-to-air transhipment of ASPs is an important
Initiative and a particular registration scheme is required for implementing
it. However, from the perspective of Cap. 60, the transhipment is still one
of the categories of exemptions from the prohibition on the import of ASPs.
The provisions about the registration scheme are just further details relating
to that particular exemption. In other words, both the transhipment and
the registration scheme are specific aspects of (or incidental or connected
matters in respect of) the regulation and control of the import of a specific
type of articles into Hong Kong, which are sufficiently covered by the
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description “providing for the regulation and control of the import of
articles into Hong Kong... and any matter incidental to or connected with
the foregoing” in the long title of Cap. 60. If those specific aspects of (or
incidental or connected matters in respect of) the regulation and control of
the import of such a particular type of articles should be expressly referred
to in the long title of Cap. 60, what follows will be that many other
comparable aspects (or matters) that are provided for in the existing Cap.
60 (such as those mentioned in paragraph 4 above) should have been so
referred to as well. However, as a matter of fact, that has not been done
in the existing long title of Cap. 60, in compliance with the R50(3)
requirement. To apply the same logic, the Administration is of the view
that the transhipment of ASPs should not be treated differently and be
expressly referred to in the long title of Cap. 60.



