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Registration of Titles and Land onis cellaneous Amendments) Bill2025

I. The Registration of Titles and Land (Miscellaneous Amendments) Bill2025 (the
"Amendment Bill") was gazetted on 28 February 2025. The Amendment Bill seeks to
amend the Land Titles Ordinance (Cap. 585 of the Laws of Hong Kong) (the "LTO"),
the Land Registration Ordinance (Cap. 128 of the Laws of Hong Kong) (the "LRO")
and the resolution passed under the Trading Funds Ordinance establishing Land
Registry Trading Fund (Cap. 430A of the Laws of Hong Kong), and implement the title
registration system on newly granted land first.

2. The Law Society supports the policy objectives of the Amendment Bill and has
considered the changes the Amendment Bill proposes to make, focusing on the changes
to be introduced to the LTO.

The Law Society's Submission

Specific comments on the Amendment Bill

3. Our specific continents on the changes that the Amendment Bill proposes to make
to the LTO are set out as follows:

4. ^L^)

The following new definition of "long ierm lease" is introduced to section 2(I)4.1

of the LTO :

"10"g term lense ( t;^:;;^^H. ^<I ) ~
(a) means a lease of/he following descriptions-

(4) 0lease of registered land OS a whole to ther thon ony undivided
share in the land, i granted by the owner of the land,.

441 under which the lessee is gronted the righi to exclusive possession
of the 10nd/61 0 toym of not less thon 21 years,. and

(nil 161 which apremiz{in is paid or o volt!obje consideration tother
than those payob/e on a periodic bosi'.$) is given, ' bz!i

(b) does not include 0 /eose the unexpired relm of which is less than 21
years at the time when the application/Or the registration of the 180se
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The new definition suggests that a long tenn lease must be a lease in respect4.2

of the whole of a registered land but not any undivided share in the land.

4.3

is lodged, ' "

On the other hand, under Clause 24, a new section 26 is introduced to the LTO.

(2) SI!^ject to seciions 27, 81 ond 82, 0" the registr"tio" of " 10"g
rerm Jewse, the followi"g i"teresi ""of rigltis, free from ""
i"terests ""of cl"jins (other th"" titose specified i" s"bsectio"
(3)), "re vested in the perso" whose incme is e"teredi" the Title
Register "s the o11,"er or holder (or words to the like 41ect) of
"" ""divided shore tm the In"of Iteld ""der the Ie"se -

(d) ihe intoresi in the undivided shore,. and
(b) o11 rights ottoching to the 10nd which may be exercised

because ofthai intoresi.
(3) The interests and claims specified for the pulposes of SI, bsection

(1) and ^) ore -
(d) covenants, exceptions, reservations, stjpz, /otions, provisos

or deciorotions contained in the Governmeni lease of the
10nd or the long relm /eose,.

(b) registered matters c{ff'ecting the land,. and
(c) overriding interests dyecting the land. " (emphasis added)

The new section 26(2) of the LTO clearly anticipates that a long term lease4.4

may be a lease involving an undivided share in registered land, which contradicts
with the new definition of "long tenn lease".

The new definition also requires a long term lease to provide for payment of4.5

a premium or giving of a valuable consideration which is not payable periodically.
We believe the intention is to include long leases in respect of which a premium is
payable, and to exclude long leases in respect of which only periodic rental payments
are made. However, the new definition may also exclude long leases that provide for
payment of a premium in instalments instead of in a lump sum up front upon signing
of the lease. We are uncertain whether this aligns with the legislative intention.

'26. 14ff'ect of registr"tio" of loing form Ie"se

5.

5.1

^91

A definition of "new land" is introduced into section 2(I) of the LTO.
""e!,, fund (\_flitl ~
(d) means land held under o Governmeni lease granted on or qiier the

commencemeni dote/61 0 term commencing on or qfier thaidote, ' but
(b) does nor include -

(4) land held 14nder o short term 18noncy, '

8165747
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5.2 Paragraph (b)(i) of the definition of "new land" states that new land does not
include land held under a short tenn tenancy. A new definition for "short term
tendncy (:^171^^'^in'.^,? " has also beenintroduced into section 2(I) of the LTO by Clause
3(30) of the Amendment Bill. The new definition simply defines a "short tenn
tenancy" as "0180se graniedjbr a term of not more than 7 yeors (exclusive of ony
extension or renewal of the lease) ".

,,

5.3 It is not clear whether the intention is to exclude from "new land" all lands

held under a tenancy for a tenn of not more than 7 years, regardless of whether the
tenancy is granted by the Government, or only lands held under a tenancy for a terni
of not more than 7 years from the Government. We believe the latter is the intention,
otherwise, the lessee of land held under a Goverrrrnent lease granted on or after the
commencement date of the amendments cannot register his lease under the LTO if
the term granted to him under the lease is not more than 7 years, even though his
landlord' s interests in the land, which qualifies as new land, are registered on a Title
Register under the LTO.

If our belief is correct, the definition of "short 181m tenancy" should be5.4

amended to clearly refer to a lease granted for a terni of not more than 7 years by the
Government (exclusive of any extension or renewal of the lease).

6.

In Clause 5 of the Amendment Bill, sections 4(3) and 4(4) are added to the6.1

LTO as follows :

^a)

"4. Title Register
(3) To ovoid dot, bt, 014erence to the/61/01, uing in the Title Register is/61

i^formation only and does nonbrm port of the Title Register -

((I) opending OPP/iconon 161 the legisiraiion ofo matter,.
(b) the documents, i^/ormotion, evidence or explanation

accompanying the OPP/iconon,.
(c) o1herporti'CUIars ofihe OPPficotion.

(4) Despiie whot I'S shown on o lit/e certificate, the Title Register is, SI!^/'ect
10 other provisions of this Oldinonce, conclusive evidence of-

((I) the title to o legisiered interesi, ond
(b) any other mottors shown in the Title Register. "

Section 4(4) above provides that the Title Register is the conclusive evidence6.2

of the title to a registered interest. Section 4(3) above provides that a pending
application for registration does not form part of the Title Register.

8165747
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6.3 Upon application for registration of a transfer, will the name of the transferee
under the transfer be shown immediately as the owner under the Title Register? If not,
will the transfer be shown as an entry of pending application for registration and the
name of the owner in the Title Register will still be the transferor? The latter case may
cause confusion to the public (including people who need to verify the title of the
transferee before the transfer to the transferee has been registered on the Title Register)
and in law, because the owner will still be the transferor even though the transfer has
been duly completed pending registration.

7.

In Clause 6 of the Amendment Bill, section 5 of the LTO is to be substituted by7.1

the following: -
"5. ,4pplic"tm"s register

(1) The Registrar is 10, /br the pulposes of this Ordinance, keep o register
to be known OS the OPPficotions register.

(2) The OPPficotions register is to-
(d) record all Qpplicaiions/61 registration ever lodged under this

Ordinance, ' and

(b) conioin o1her pornct!/ors or i^formation thoi the Registror
considers OPPropriate to be entered in ihe applications
register. "

Clause 6

The Law Society notes that according to the new section 5(2)(a), the applications7.2

register is to record all applications for registration ever lodged under the LTO.

7.3 The Law Society wishes to seek clarifications on the purpose of the applications
register. According to the Law Society's understanding, the subject matter of a
successful application will result in an entry in the Title Register. Is the purpose of the
applications register for facilitating the checking of pending applications in relation to
a registered interest/charge or for detennining the priority of matters lodged with the
Land Registry on the same day but at different times? Please clarity the purpose of the
applications register, and how it is relevant for the use of the public. Please also confirm
whether applications which have been processed and registered or which have been
pending for a long time will be removed from the applications register.

8.

8.1

Clause 16

A new section ISA is added to the LTO.

"154. kegistr"tm"
SI!^ject to o1her provisions of this Ordinance, o registered mutter is
legorded to hove been registered on the doy on which the application
leading to the registration of the moiler is lodged (or is regarded to have

4
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been lodged under section 41,4), which is 10 be determined in accordance
with the provisions of this Ordinance. "

8.2 Please clarify which date will be considered as the date of registration in a case
where the application for registration of a matter has been returned for amendment and
is re-lodged after the amendment, and the re-lodged application for registration
eventually leads to the registration of the matter. Will the date of registration be the date
on which the application was first lodged, or the date on which the application was re-
lodged?

9.

A new section 22 is proposed to substitute the original section 22 of the LTO.

"22. Date of/irst registration of"eii, mind
For any new 10nd the title to which i's registered under section 21, the date of its
first registration is the day on which the OPP/icotion leading to ihe lit/e being so
registered/Or the firsi lime is lodged under ihot section. "

9.2 The effect of this new section is similar to the proposed new section ISA,
although it will deal with the date of first registration of new land on an application
lodged by the Director of Lands. The question in relation to the new section 22 is the
same as the one raised in paragraph 8.2 in relation to the new section ISA of the LTO.

9.1

Clause 22

10.

10.1 In Clause 30 of the Amendment Bill, section 30 of the LTO is to be substituted
by the following: -

Clause 30

'30. P"blic i"spectio" of registers ""of doc"me"ts etc.
(1) 811^/ect to other provisi'ons of this section and ihis Ordinance, the

Registror is to inoke availqb/e ihe registers, documents, lists and
OPPfications. specified in subsection (2) (;^pec!/iedm"ten"Is, 1161 search
ond inspection, in the form and manner ihoi the Regisirar considers
OPPropriote.

(2) The registers, documents, /ists and OPPtrcations spectried 161 ihe
pulposes of subsection (1) qre-
(0) indiwdt!o1 title registers (zhc/z{ding the historical ediiions of

individz{o1 title registers),'
(b) OPPtrcotions register,.
(13) lodged documents (or o record of such docz, merits) kept under

section 6(I) @) ond (b),.
(4) o11^t of o11 OPP/ICOtions that support the entries byhe ther current

or historico!) In an individual line register,.

8165747
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(8) standard ierms doct{merits/i/ed under seciion 61B, '
69 lodged OPPficotions161 the registration of moilers that have been

removed from the Title Register q/ier iheir registration and the
doct, merits occomponying those OPP/icon'ons (or o record of such
documents, i (Instoric"/ records),. and

(;g') lodged OPPficotions 161 which the Registror 141{ses to process
Innher under section 8(2) ((I) and the documents accomponying
those applications (or o record of such documents., I.

(3) ,4 person who miends to inoke a search or in. $Dection of the $pec!/ied
materials must-

(0) lodge an OPP/ICQtion in accordonce with the legz, /onons,. and
(b) occompony the application with the/228prescribedin respect of the

search or inspection.
(4) Witho111 limiti7ig SI{bseciion (3), on application 161 0 seorch or

inspection of any $pec;/ied materials ihat are historical records-
(q) I'S to be lodged by o person .specified in the legz, /altons161 ihe

pulposes of the applicotion, ' and
(b) is to conioin the particu/ors or iof'ormonon, ond be accompanied

by the doct, merits, confirmation, declaration or acknowledgemeni,
specified in the regulations/by the pulposes of the OPP/iconon.

(5) For on OPPlication lodged by o person under this section, without
limiti7ig section 8, the Registror inoy require the person 10 provide any
i^formation, doct!meni, confirmation, deciqroiion or acknowledgement
(including proofofthe copocity, in which the person octs when lodging
the OPPfication) that ihe Registror considers necessary.

(6) On approving on upPI^^ation under ihis section, the Regi'stror may
.$pec, j)-
(d) the exteni 10 which the specified materials ore 10 be mode available

to the person 161 search or inspection,. and
(b) the manner in which the specified moteliols ore to be made

avoi/able to the person.
(7) An app/I^ation 161 0 seorch or inspection of the $pec;/ied motorio/s

mentioned in subsection (2)(17), (13), ((1), 09 or (!g') is to be 1414sed unless
Ihe search or inspection is161 any one or more of the pulposes specified
in the regulations/br the pulposes ofihe OPP/footion. ".

10.2 It appears that more stringent rules will be imposed on searches. Please clarify
who will be the person(s) entitled to lodge an application for search? What infonnation
and documents must the applicant provide? For what purposes will searches be
restricted to use? What infonnation will not be made available for search? Restrictions

on searches or the purposes they may be used should be imposed only if they are
necessary because transparency and free flow of infonnation is vital to attracting
investments in Hong Kong.

11.

8165747
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11.1 In Clause 36 of the Amendment Bill, section 35(I) and section 35(5) of the LTO
are to be substituted by the following: -

"35. Priority of Registered Matters
(1) Registered matters hove priority according 10 the order in which the

OPPtrcotions ledding to their legistrotion were lodged.
(I, 4) ff o consent caution is legisiered ogoinsi o registered interest or o

leg!'stored charge in relation 10 on agreement/61 0 disposition -
(17) the priority of o11 mailers that ore registered ogoinst ihoi

interest or charge 4/1er the legi'strotion of the consent courton
is, on ihe registration of the disposition, postponed in rela/ion
to thot disposition, ' and

(b) ihe interest ond right arising from ihe agreement ore, /61 the
pulposes of subsection (1), regarded to be registered moneys
on the registration of the consent colltion and to hove priority
OS determined in occordonce with that subsection. "

11.2 We have already raised our question relating to the date of registration if an
application is returned for amendment and is re-lodged which eventually leads to the
registration of the matter concerned. Please refer to Paragraph 8.2 of this Submission.

(5) ,4 cho"ging order is to hare pHb"ity from Ihe commencement of th,
doy/6110/4^ing the dote of its legistroiion.

11.3 We set out the following scenario:

Date

I Ma 2025

2 Ma

3 Ma

4 May 2025

2025

11.4 According to the new section 35(5) of the LTO proposed by the Amendment Bill,
the Charging Order is to have priority from the commencement of the day following the
date of its registration (i.e. 5 May 2025). According to section 35(IA) of the LTO, as a
CC of the SPA has been registered against the Property, the priority of all matters that
are registered against the Property after the CC, is on the registration of transfer of the
Property pursuant to the CC, postponed in relation to the transfer. Therefore, the
Charging Order (if valid) will be postponed after the transfer made on 30 June 2025.

30 June 2025

2025

Instrument

A reement for Sale and Purchase ("SPA") si ned
Char in Order Nisi obtained a amst the Pro

Consent caution ("CC") of the SPA re 1stered
Char ing Order Nisi Registered
Transfer of the Pro e

Please confirm:

(a)

8165747
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(b) If the scenario set out in Paragraph 11.3 is changed so that the Charging
Order is registered before the CC but the SPA has already been signed
between the vendor and the purchaser when the Charging Order is granted
by Court, it would seem that the Charging Order should have priority over
the SPA according to the provisions of the LTO. However, on the date of
the Charging Order, the vendor has disposed of substantial beneficial
interest in the property to the purchaser already and there will be little
interest which the Charging Order could attach to. In a case like this, please
advise whether the Charging Order would nonetheless be an effective
charge against the property and have priority over the SPA. To this end, it
is noted that section 32(2) of the LTO provides that Part 7 does not prevent
an interest in or over a registered interest that is not registered from taking
effect in equity.

(c) In the scenario set out above, does the purchaser need to pay off the charge
created by the Charging Order from the balance of the purchase price
although his interest in land will rank prior to the charge and the charging
order absolute is not yet registered?

(d) Would the answer to Paragraph 11.4(c) above be different when a charging
order absolute has been granted by court and registered?

11.5 Also, where a purchaser lodges the assignment for registration several days after
the date of the assignment, the purchaser will on completion of the registration legally
become the owner of the property only on the date of application for registration, not
on the date of the assignment although the purchaser is already in possession of the
property since the date of the assignment. If any liability arises e.g. an accident happens
in the relevant property or in the building during the period after the date of the
assignment but before the date of application for registration, an aggrieved party will
likely bring a claim against the vendor as the vendor will still be shown as the registered
owner of the property at the material time even though the vendor is no longer in
possession or control of the property, and also bring an action against the purchaser as
the person in control of the property.

11.6 The vendor remains a member of the Incorporated Owners during such period,
the rights and liability of an owner as member of the Incorporated Owners and under
the Deeds of Mutual Covenant will not pass to the purchaser on the date of the
assignment.

virtue of the SPA, the substantial beneficial interest in the property has
already passed to the purchaser.

11.7 It is not satisfactory that the vendor can only claim against the purchaser should
the vendor suffer any loss during such period when he has already ceased to be the real
owner .

8165747
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12 Clause 43

12.1 In Clause 43 of the Bill, section 41A was added to the LTO as follows: -
"414. St"t"too, cliffrge: ch"rge "risi"g ""der secti0" 134 of C"p. 117

(1) ^'on OPPfication lodged/Or the registration of a motley ogoinst a
registered interesi ($"^ject "PPIic"ito") is supported by
instrz, men/ ($"pporti"g jinstr"me"41-
(d) rhot has been presented/by, ond is pending, o4it!dicotion by the

Collector of Slamp Revenue under section 13 of Cop. 117,. and
(b) in respect of which a charge has arisen under section 134 of Cap.

117 against the registered interest,
then, on OPPfication161 the registration of that charge ogoinst the
interest is to be regarded OS hoving been lodged/by ihepulposes of
section 41 under this section, and I'S to be regarded OS having been
so lodged immediately b<fore the lodging ofihe SI{^/'ect application.

(2) SI!^/'ect to subsection (3), !f on OPPtrcati'on lodged 161 the
registration of o maner ogoinsi o registered interesi (t"rget
"PPIic"tio") is supported by o conveyance on sole-
(d) that is executed in co^formity with, or in PMrst, once of an

instrument (i. elev""t jinstr"me"41 that has been presented 161,
and is pending, o41'1!dication by the Collector of Stomp Revenue
under section 13 of Cap. 117,.

(b) thot has been stamped in occordonce with section 290(2) of Cup.
117,. and

(c) in respeci of which no chorge under section 134 of Cap. 117 hos
been registered against the legisiered Interest,

ihen, an OPPficot!'on 161 the legistrotion of that charge agoinst the
interesi is to be regarded as having been lodged/61 ihe purposes of
section 41 under ihis section, ond is to be legorded as hovihg been
so lodged immediately b<fore the lodging ofihe larget OPPlicotion.

(3) SI{bsection (2) does not OPP!y if' ihe larget OPP/I^ajion is
accompanied by proofto ihe Regisiror 's sati. $10ction that the chorge
on the relevant instrument constituted under section 13,4 of Cap. 117
has expired by ihe operotion of section 13,4(4) of Cap. 117.

(4) The app/icont in o subject application or target OPPfication must
state in ihe OPPficotion that ihe SI!pporting instrt{merit (in ihe cose of
SI!^/ect OPPfication) or the relevant instrz{merit (Ih the case of torget
OPPlicotion) hos been presen/ed/by, ond I'S pending, o4it!dicotion by
the Conecior of Stomp Revenue under section 13 of Cup. 117, jailing
which the Regisiror may refuse to process litriher, or 14use the
OPP/icotion. "

12.2 For section 41A(2)(c), please clarify whether the word "which" refers to the
"relevant instrument" mentioned in section 41A(2)(a) or conveyance on sale. Section
41A(2) should only apply when the "relevant instrument" pending adjudication has not

9
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been lodged for registration prior to the lodgement of the application for registration
supported by the conveyance on sale. Please confinn the legislative intent which is not
quite discernible.

12.3 Please confinn the manner in which the Registrar will register the charge that
has arisen under section 13A of Cap. 117 and in respect of which an application is
deemed to have been made by section 41A(I) or (2). Would the Registrar effect the
registration of the charge in accordance with section 15 of the LTO so that there will be
an entry in the relevant Title Register in respect of the charge?

13 Clause 46

13.1 In Clause 46 of the Amendment Bill, section 45 of the LTO is to be substituted
by the following: -

"45. Implied cove"""tsfor title
(1) To avoid doubt -

(d) the provisions of this Ordinance do not 41ffect the operotion of
seciion 35 of Cap. 219,. and

(b) n014erence to o covenant imp/I^d under seciion 35 of Cop.
219, or to the exclusion, variation or extension of such a
covenont by any instrt{meni under sec/ion 35(2) of Cap. 219,
may be entered in the Title Register.

(2) The covenonts imptred under section 35 of Cap. 219 in on
instrument, or the exclusion, variation or extension of 824ch
covenants by the instrument under section 35(2) of Cop. 219, take
ofect on the dote of the instrumeni, excep/ as other^, ise provided in
the instrz4meni. "

13.2 Section 45(I)(a) stipulates that the provisions of LTO do not affect the operation
of section 35 of Cap. 219. However, under section 45(I)(b), no reference, inter alla, to
the exclusion, variation or extension of a covenant implied under section 35 of Cap. 219,
may be entered in the Title Register. If the covenants under section 35 (2) of Cap. 219
are to be excluded, varied and/or extended as contemplated under section 45(2), for
instance, the vendor assigns the registered interest free from encumbrances save as
specified in the instrument (see covenant 3 in Part H of the First Schedule to Cap. 219),
please advise: -

(a) whether such exclusion, variation and/or extension are to be set out in the
specified Transfer Fomi or othenvise; and

(b) if there is subsequent disposition of the registered interest and the registration
of the relevant Transfer Form or instrument has been removed from the Title

Register, how a third party may note that any covenant previously given in

8165747
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13.3. In Clause 46 of the Amendment Bill, section 46 of the LTO is to be substituted
by the following: -

"46. Provisio"s "s beti,, ee" veindor ""ofp"reft"ser
(1) SI, ^/'eci to any agreement between the vendor and PI!Ichoser of o

sole of o registered interest 10 the contrary, the vendor must, at the
vendor 's expense-

(17) provide the purchaser wiih the documents thot ore prescribed
by the legz!/onons,. ond

(b) subject to subseciion (2), provide the PMrchaser with ihelit//
partict!/ors of the overriding interests qff'ecting the registered
interest of which the vendor has, or oughi reosonob!y 10 have,
knowledge.

(2)ly';' on then1st tran. !/er ofo registered interest by sale on or qfter the
dote of/irsi registration of the new land to which the interest reloies
or the dote offISI leg!'strotion of the long term lease to which the
interest relo!es tos the case may be), ihe vendor has, or oughi
reosonob!y to have, knowledge of any overriding interest that
dyecis the interest, then, even if there is on agreement between the
vendor and purchaser ofihe sole to the contrary-
(d) the vendor must, ai the vendor 's expense, provide the

purchaser with the full punicz{/ars of the overriding interest,.
and

(b) the purchaser must include such pornct{/ors in the application
lodged/br the legistrotion of then1st tron. $1er.

(3) SI, ^/'ect to any agreement benteen the vendor and PMrchaser of o
sole ofu legis/eyedinterest to the contrary, the purchaser is entitled
10 require from the vendor only the documents, instruments and
pornct!/ars required 10 be provided by Ihe vendor to the PI{Ichoser
under this section.

(4) To avoid dollbi, this Ordinance does not preyeni o parrchoser ofo
registered interest from Iais^rig reqz{isinons on, or making
o^/eciions to, the title to the interesi in yespeci of any overriding
interest 41ffeCtiiig the interes/. ".

respect of the registered interest is affected by such exclusion, variation and/or
extension?

13.4 The Law Society notes that on the first transfer of a registered interest by sale
after first registration, the vendor must provide the purchaser with the full particulars of
the overriding interests and set them out in the application for registration of the first
transfer. To what extent should the details of such overriding interests be disclosed? For
example, covenants which run with the registered land and rights under the Goverrunent
lease are overriding interests. These may have been set out in the relevant Deed of
Mutual Covenants and Government leases already lodged in the Land Registry and are
available for public search. In such cases, can the vendor discharge his duty under s. 46(2)
of the LTO by referring to "covenants which run with the land as contained in the Deed
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of Mutual Covenant XX" and "rights under Government lease YY" instead of having
to set out each and every one of the numerous overriding interests?

13.5 According to the current draft of section 46, the default position is that a vendor
will be required to provide the purchaser with the full particulars of the overriding
interests affecting the registered interest of which the vendor has, or ought reasonably
to have, knowledge, unless such requirement is contracted out in the relevant agreement
for sale and purchase. It would, however, not be possible to contract out such
requirement in case the relevant transaction is the first transfer of the relevant property
(i.e. a sale by the original Government grantee). Based on the above, subsequent
vendors may also be required to provide the purchasers with particulars of overriding
interests.

13.6 However, according to Footnote No. 2 of the latest draft Fonn LR002, the box
for filling in the particulars of overriding interest affecting the Property is "only
applicable inhe application reloies 10 of 1st transfer of registered land, registered long
term lease or undivided shore in land held under o registered long zelm /eose" which
appears to contradict section 46.

13.7 In order to preserve the integrity and completeness of Title Registers, would
there be any consequences if the particulars of overriding interests provided by a vendor
in a sale or a developer in the first transfer of a registered interest turn out to be
incomplete or in accurate? Which party will bear the consequences if any? Would the
Land Registry verify such particulars before allowing the sale or transfer to be registered?

14 Clause 58

14.1 In Clause 58 of the amendment Bill, section 62(3) and (4) of the LTO are to be
substituted by the following: -

"62. Tr""sinissio" - gemer"I

(3) The registration of o transmission under subsection (1) or other
provisions of this Poll and the entering of the nome of a person OS
the owner or lessee, or as the owner or lessee in ihe copacity, of
trustee or 1/24stee in bunk}. upicy, of o registered intorest is to be
regarded OS serving the sole pulpose of confirming that the person
is ihe owner or lessee or the owner or lessee in the capacity of
irustee or trustee in bonkrz{picy (OS the case requires) of ihe
interest.

The registration of o transmission under subsection (1) or other
provisions of Ihis Port ond the entering of the name ofo person
OS the owner, or OS the owner in the capocity, of trustee or trustee
in bankruptcy, of a registered chorge is to be regarded OS serving
ihe sole pulpose of coi!/irming tho/iheperson is the owner or the

(4)
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14.2 On the other hand, by Clause 32 of the Amendment Bill, the new section 32(I)
of the LTO will provide that: -

owner in the capacity of irusiee or trustee in bonkruptcy (ds the
case requires) ofihe charge. "

"... no di. $position of o registered interest or a registered charge, or of ony
interest in or over Ihe interest or charge, by on instrz{meni is ofectz!o1 10 create,
exiingz{ish, nani$1er, vary or qff'ect any interest in or over the interest or chorge
14n/ess the dispositzbn is registered against the interest or charge. "

14.3 Could you please confinn whether the transmission referred to in the section
62(3) or (4) of the LTO is effective at the time of transmission or at the time of
registration? To this end, please confinn that the definition of "disposition" in section
2(I) of the LTO excludes "transmission".

15 Clause 65

15.1 By Clause 65 of the Amendment Bill, a new section 68B is to be added to the
LTO. The new sections 68B(2), (3) and (5) are to be as follows: -

"68B. Di$POSitio"s hyperson"Ireprese"t"tives, tr"stees in b""kr"prey, etc.

(2) ff the personal representotive of a deceosed person byithin the
meoning of seciion 64(I)), in thot capacity, inokes o ironyer of a
registered interest or a registered charge held by the deceased, or
discharges a registered chorge held by the deceased; the RegisirQr
may, on OPPfication lodged register -
(12) ihe ironyer,. or
(b) ihe dischorge
despiie thenct thoithe name of the personal representative hos not
bean entered (in that coyocity) in ihe Title Reg, 'sky as ihe owner or
lessee of the interest or owner of the chorge.
ff ihe name of the personal representative of a deceosed person
(within the mean!hg of section 64(I)) is entered (in that capacity)
in the Title Register OS the owner or lessee ofo registered interest
or the owner of a registered chorge, and a new persono/
representative fueli, perso""I represe"t"tiv<) is appointed under
ono1her grani in respect of the estote of the deceosed person, the
Regisiror may, on OPPtrcotion lodged, register -
(0) a irony'er of the interest or chorge by ihe new persono/

representotive in that capacity,. or
(b) o dischorge of the charge by Ihe new persono/ representoiive in

that capacity,

(3)
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despite the foci thoi the nome of ihe new personal represeniaiive
hos nor been entered (^it thot GOPocity) ^h the nth R, gist^" as ihe
owner or lessee of the interest or owner of the charge....
ffihe name ofo trustee in banki, t!ptcy ofo person (origi""I tr"sire
tm b""kr,, ptcy) is entered (Ih that capocity) in the Title Register as
the owner or lessee of o registered interest or ihe owner of a
registered chorge, ond the original trustee in bankruptcy is
replaced by another trt{stee in bankruptcy ("ei,, tr"stee i"
b""kr"ptcy) or on additional trustee in bankruptcy ("ofditio""I
ir"sire jin b""kr"ptcy) is appointed, ihe Registror may, on
application lodged, register -
(0) 0 ironyer of ihe Interest or chorge by the new trt{SIee in
banki. WPIcy, or odd^^iono/ trt{stee in bankruptcy, in that capacity,.

(5)

Or

(b) o discharge of the charge by the new irustee in banki. 14ptcy, or
additional trustee in banhz4picy, in ihoi copocity,,
despite the Idct thoi the name of the new trz!stee in bankruptcy or
odditibno/ irusiee in bonkrz{ptcy has not been entered (in that
coyocityfjn the nth Register OS th, ow"^" or fusee of the interest
or owner of the charge. "

15.2 Section 68(B)(2) allows registration of transfer of the registered interest or
registered charge or discharge of a registered charge by the personal representative of
the deceased owner even though the name of the personal representative has not been
entered into the Title Register as owner. Whilst we appreciate that the transmission on
death of the original owner' s interest in a registered interest or registered charge to his
personal representative would happen upon issuance of a grant within the meaning
section 64(4) of the LTO to the personal representative, we suggest that the Registrar
should make it a condition for registration of a transfer or discharge under the proposed
new section 68B(2) or (3) that the personal representative or (as the case may be) the
new personal representative must at the same time also lodge the transmission to him
for registration. We consider that doing so will be conducive for ensuring the
completeness of information entered in the relevant Title Register. In the present land
registration regime, the Land Registry will not allow an assignment of a property made
by a personal representative of the estate of the deceased owner to be registered if the
relevant grant, by which the personal representative is appointed, has not been
registered.

15.3 We make a similar suggestion in relation to the new section 68B(5) of the LTO.

16

16.11n Clause 66 of the Amendment Bill, sections 69 and 70 of the LTO is to be
substituted by the following: -

Clause 66
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"69. Tr"sts

(1) ^'0 person-
(d) becomes the lessee of new land,.
(b) acquires o long term /eose,.
(13) acquires a charge over o leg!'stored interesi,. or
(d) acquires or holds o registered interest,
in the capo, ity of trustee to the" than us opersono/ "ep"^^enjoiive),
ond is so described in the relevant instrument, the words "as
trustee " or " /^E',;;;^::;^;';'f/. " are to be odded q/Zel the name of the
person entered in the Title Register, bz{/ the porticz, /ars of the trust
concerned ore not to be entered in ihe Title Register.

(2) ^' the owner or lessee of o registered interest or the owner of o
legis/ered charge-
(d) makes o decioration of trust in respect ofihe interest or chorge,.

(b) otherwise comes to hold the intorest or charge OS o trustee
(191her ihon OS apersono/ representotive) under on Instrument,

the Registror is to, on ihe registration of the declaration or
instrument, add q/Zel the owner 's or lessee 's name "as trustee " or
" /^:"/;^-^^;Ex. " in ihe entry in the Title Register 14'811ing 10 the
declaration or instrument, but the panicz!/ars of the trust concerned
ore nor to be entered in the Tille Regis/61.

(3) To ovoid dollbt, subseciions (1) and (2) do noi prevent Ihe
legisirotion of a conseni cawtion, non-consent caution, inhibitibn
order or o restriction order mode under seciion 78(I) by reason
only of the foci ihot the I'nstrz{meni supporting the registration
contoins panict{/ors ofo irusi.

(4) ^' 0 trustee whose unm, is entered (in that copocity) in th^ Title
Register OS the owner or lessee ofo registered interest or the owner
of o registered chorge, then 161 the pulposes of preyeniing any
deanhg in the intorest or charge with o bona lide PI{Ichoser161
vo/Mob/e consideration/?om being sei OSide, the trustee is regarded
to have o11 the rights of the owner or lessee o11he interest, or Ihe
owner of the charge, OS the cose requires, \-vho has acquired the
interest or charge/61 volt{obje consideronon.

(5) ,4 b"80ch of ony duty to which o trustee is ruby,, t in de0/17, g with o
registered interest as the owner or lessee of the intorest, or TViih o
legisiered charge as the owner of the charge, does not give rise to
a righi of Indemnity under ihis Ordinance.

(6) This section does not rel^^ve a person from any dz{o7 to which the
person I'S SI!^/'eci OS o trustee.

Or

70. Protectio" of perso" ofe"Ii"g with tr"stees or ir"stees tm b""kr"ptcy

Where the name ofoperson is entered in the capacity of trustee or trustee
in bonkrz!PIcy, in the Title Register OS the owner or lessee of a registered
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interest or OS the owner of a registered charge, the person is, in deanhg
WITh the interest or chorge, deemed to be the owner or lessee of ihe
interest or the owner of the charge, and no di$POSiiion thot Qinot!nts 10 o
breoch of trust by ihe trustee or irustee in bankruptcy to a bona lide
PI{Ichoser/by von, obje consideration is d<feosib/e by redson only ofihe
tict of that breach. "

16.2 Sections 69(I) provides that particulars of the trust are not to be entered in the
Title Register. However, we understand from the Land Registry that the trust document
can be registered as a supporting document which will be available for public search,
which seems to be contrary to section 69(I). Section 69(4) provides that for the
purposes of preventing any dealing in the interest or charge with a bona fide purchaser
for valuable consideration from being set aside, the trustee is regarded to have all the
rights of the owner or lessee of the interest, or the owner of the charge, as the case
requires, who has acquired the interest or charge for valuable consideration. It would
seem that in the absence of any caution registered against the property, the purchaser
would be entitled to assume that the powers of the trustee are not restricted. Lawyers
are used to the expression "bona tide purchaser without notice" but in the Amendment
Bill, what has been adopted to prevent dealings with trustees, personal representatives,
and trustee in bankruptcy from being set aside is the expression "bona tide purchaser"
without the requirement that such a purchaser must also be without notice. In the case
of any dealing by a trustee in breach of the duty he is subject to under the trust, does the
dropping of the requirement mean a purchaser from the trustee can still be "bona tide"
even if he does not bother to check the tenns of the trust when the trust document is in

fact available for checking or he actually knows about the breach of duty? What is meant
by "bona tide"?

16.3 Solicitors lodging an application to the Land Registry is required to confirm that
the party(ies) has/ have the relevant authority/ capacity to enter into the disposition, for
the purpose of the verification required under section 14(2) of the LTO. Please clarify
and confirm, in the absence of any caution registered, whether a solicitors who acts for
a trustee in any disposal of the trust property held by the trustee in such capacity is required
to inspect the trust instrument to ensure that the disposition is not in breach of the trust
instrument. Please confirm if this also requires the solicitors to confirm that there are
no vitiating factors in the transaction, and what is the extent of the solicitors' obligations
in conducting due diligence. For example, where a trustee is disposing of a property, the
solicitors will inspect the trust deed to verify if the disposal is in breach of the tenns of
the trust deed. However, the solicitors may not be in a position to confirm that the trustee
is not otherwise in breach of fiduciary duty, for example, as a result of the trustee
disposing of the property to his connected person in breach of the no-conflict rule.

16.4 We suppose sections 66(I), 67A(I) and 69(4) of the LTO to be introduced by the
Amendment Bill intend a purchaser who is "bona tide" in his dealing with a personal
representative, a trustee or a trustee in bankruptcy (whatever the expression "bona
tide" means in this context) and pays valuable consideration in a disposition of a
registered interest or a registered charge would obtain an indefeasible title to the interest
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or the charge even if the personal representative, the trustee or the trustee in bankruptcy
acts in breach of his duty in the dealing with the purchaser. We have asked for
clarification as to whether it is also intended that the "bona tide" purchaser who
pays a valuable consideration does not have to look further into the terms of the relevant
testamentary, bankruptcy or trust document for restrictions on disposition of the
registered interest or registered charge.

16.5 We are aware that in the absence of any clear statutory provisions in the LTO,
any ambiguity could be resolved by an application to court and we expect the court to
apply the relevant common law principles in the construction of the provisions in
question. However, we suggest that all confusions and ambiguities should be addressed
and clarified before the relevant provision is enacted into law.

17.

17.1 In Clause 67 of the Amendment Bill, section 73 of the LTO is to be substituted.
The new section 73(3) of the LTO is proposed to be as follows:

"73. With ofr"w"I ""of reinov"IQfco"se"t c""tio"s
(3) An upPI^^onon 161 the registration of the removal of o su^/ect

consent caution must be SI!pported by-
(0) proofto the Regi'silor 's sanyoction that ihe cautioner under the

cowlion consents to the removal, '

(b) proof 10 ihe Registror 's sonyoction thot the condiiions
specified in subsection (4) ore met,. or

(c) the originol copy or a sealed copy of o court order 161 the
reinovol of the caution."

17.2 We wonder whether the intention is to only require an application referred to in
section 73(3) to be supported by any one of the proof or document set out in paragraphs
(a), (b) or (c) of that subsection. If so, we suggest adding after the end of paragraph (a)
of section 73(3) the word "or".

Clause 67

18.

18.1 In Clause 68 of the Amendment Bill, a new section 73A of the LTO is to be
added. The new section 73A(3) of the LTO is proposed to be as follows:

"73/1.,,'ithdr"11,"I ""of reinov"I of"0"-colase"t CCWtio"s

Clause 68

(3) The Registror inoy approve on OPPficoiion161 ihe legisirotion of
the removal of a sub/'ect non-conseni cowlion if' ihe OPPficotion is
SI!pported by-
(0) proofio the Registror 's sanyociion that the cawtioner under

the cat{tion consen/s to ihe reinovo/,.

(b) proof to the Registror 's sanyoction that the conditions
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18.2 We wonder whether the intention is to only require an application referred to in
section 73A(3) to be supported by any one of the proof or document set out in
paragraphs (a), (b) or (c) of that subsection. If so, we suggest adding after the end of
paragraph (a) of section 73A(3) the word "or".

specified in subseciion (4) ore met,. or
(c) the origihol copy or o seo/ed copy of a court oldenbr the

reinovo/ of the caution."

19.

19.1 In Clause 71 of the Amendment Bill, section 77 of the LTO is to be substituted.
The new section 77(I)(c) is to be as follows:

"77. Reinov"Iofi"kibitio" orders

Clause 71

(c) ihe OPP/iconon is SI{pporied by proof to the Regisiror 's sotifaction,
that the registered interest or registered chorge dyected by the
inhibition order hos been sold by o chargee, unless the legistroiion
of the sole is inhibited by the inhibition order, ' or "

19.2 We consider that section 77(I)(c) should be amended and shall read as follows
(the amendments are underlined):

"(IC) ihe OPPficotion is supported by proof to the Registrar 's soti$1action, ihot
the registered intoresi or registered chorge c!ff'ected by the inhibit!bn
order has been sold b the owner or lessee or the char ee, unless the

20.

legistrotion ofihe sole is inhibited by the inhibitibn order,. or "

20.1 In Clause 74 of the Amendment Bill, section 82 of the LTO is to be substituted
by the following: -

Clause 74

"82. Recij/ic"tio" by Cowri
(1) SI{^/'ec/ to subsection (5) ond section 83, ihe COM1i may, on

application by a person 161 the rectification of the Title Register in
relotion to a relevont entry, make on order -
(d) /by rect^^, ing the Title Register if the Court is sati. ^/ied ihot the

entry wos registered or omitted by or OS o resz, /t of-
(4) theno1!d; mistake or omission of any person,. or

(ip o void or voidab/e instrz4ment,.

8165747

(5) No order may be made under subseciion (1) (d) so OS to qti"'eci the
title of o person who I'S the owner or lessee ofo registered intorest,

18



who is in possession of the property to which the interest relates ond
who has acquired the registered interest/by volt!obje consideronon,
unless ihe Court is son,s/ied that-
(17) in Ihe case of/?dud-

@ the person was oporty to the 1.01{d, '
(14) the name ofihe person was eniered in the Title Register OS

the owner or lessee (ds the cose inoy be) by, or directly as
o rest{/i of the fraud grid the person had knowledge of the
fraud o1 the time the OPP/icotion161 the registration of the
mailer PI, 1st{ant to which the person was registered as the
owner or lessee was lodged, ' or

(114) ihe person had, by the person 's uci or by lock of proper
care, substantio/!y contrib"red to ihef. o1!d, '

(b) in the case ofo mistake or omission-
(4) the person caused the mistake or omission, '

441 ihe name of the person 1-1, OS entered in the Title Register OS
the owner or lessee ((Is Ihe case inoy be) by, or directly OS o
rest, /t of the mistake or omission ond the person had
knowledge of the mistake or omission ot the lime the
application 161 the legistro/ion of the matter pulsaront to
which ihe person was registered OS the owner or lessee wos
lodged, ' or

(jin ihe person had; by the person 's act or by lack of proper
core, subs/anim/!y contributed to the mistake or omission,.

(c) in the case ofo void or voidob/e instrument-
(4) ihe person caused ihe instrument to be void or voidab/e, OS

the case may be,.
(14) the name of the person was entered in the Title Register as

the owner or lessee (12s the cose inoy be) by, or directly as a
rest{// of the void or voidob/e instrumeni andiheperson hod
knowledge that the instrz{merit was void or vo!'dab/e, as the
cose may be, at the time the OPP/iconon161 the legistrotion
of the matter PMrst{ant to which the person was registered OS
the owner or lessee was lodged,. or

din the person hod, by the person 's act or by lack of proper core,
substantially contributed to making ihe instrt{meni void or
voidab/e, OS the cose may be. "

20.2 The Law Society considers that the "without fault" concept in section 82(5)
covers various matters, such as absence of fraud, mistake, omission, void or voidable
instrument, but it is unclear who is to bear the burden of proof of "without fault" under
section 82. To avoid legal disputes, we suggest that the section should also provide who
should bear the burden of proof of the elements in section 82(5).

Or
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21.

21.1 In Clause 74 of the Amendment Bill, Section 82 of the LTO is substituted. The
new Section 82(5) is to be as follows:

Clause 74

"82. Rectj/ic"ito" by Cowri
(5) ', Vo order inoy be mode under subsection (4) (d) so as 10 qff'ect the

titre of operson who is the owner or lessee of a registered interest,
who is in possession of the property...... "

Section 82(10) is to be as follows:
(10) '!For the purposes of subsection (5), 0person is regarded to be Ih

possession of the property if the property is In the physical
possession of' ~

(a) the person,.
(by where th, person is holdihg the property OS trustee of o

trz{st - ihe ben</iciory of the trust,.
(c) o tenant, mortgagee or licensee of the person or the

ben</iciory 14'811ed 10 in pologroph (b),' or
(4) 0 tenant or licensee ofihe tonont, mortgagee or licensee

14erred to in pologroph (c). "

21.2 It is not uncommon that sometimes the Vendor does not deliver possession to the
Purchaser on completion but at a later date. The Vendor is not the licensee of the
Purchaser because possession has not yet been passed to the Purchaser and the Vendor
still has exclusive possession of the property so is not a licensee. In such situation, the
Purchaser will not be protected under Section 82 which cannot be the intention.
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