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Sessional Paper 1995-96

No.82 — Report of the Independent Police Complaints Council 1995
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Address
Report of the Independent Police Complaints Council 1995

DR LEONG CHE-HUNG: Mr President, on behalf of the Independent Police
Complaints Council (IPCC), may | present the IPCC's Annual Report for 1995.

The IPPC is an independent advisory body appointed by the Governor to
monitor and review the investigation of public complaints directed at the police.
Whilst the investigation work is carried out by the Complaints Against Police
Office (CAPO) of the Royal Hong Kong Police Force (RHKPF), the results of
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investigation, together with all the relevant CAPO files and documents are
examined in depth by the IPCC, which is supported by a full-time secretariat. A
case will not therefore be finalized until the IPCC has endorsed its investigation
results.

In 1995, the IPCC reviewed and endorsed a total of 3 195 complaint cases
involving 4 633 allegations. Of these, assault, over-bearing impolite conduct/
abusive language, neglect of duty/improper action, unnecessary use of authority
and fabrication of evidence constituted the bulk of the complaints with assault
cases topping the list, representing some 38.4% of the total number. Of the
4 633 allegations endorsed, 732 were resolved by what is called informal
resolution; 133 classified as "Substantiated" or "Substantiated other than
Reported"; 23 as "Not Fully Substantiated" (previously known as "Not Proven")
— | will explain what all this 1is about afterwards; 720 as
"Unsubstantiated"/"Curtailed"; 70 as "False"; 2 837 as "Withdrawn/Not
Pursuable” and 118 as "No Fault".

The IPCC often raised queries on CAPO's investigation reports in the
course of its deliberations. A total of 442 queries were raised in 1995, part of
which led to the reclassification of some 35 cases. Arising from the
investigation results endorsed by the IPCC, criminal proceedings, disciplinary
and other forms of internal action (including advice and warnings) were taken
against 221 police officers in 1995.

Other than the scrutiny of investigation reports, the IPCC also dealt with
other major issues in 1995, including studies and reviews as well as reforms of
the police complaints machinery.

With regard to studies and reviews, the IPCC conducted comparative study
visits, in conjunction with the Security Branch and the Royal Hong Kong Police
Force, to a few cities in North America in the latter part of 1995, also to Australia,
Japan and Singapore in the recent few months. The study aims at drawing on
experience from other countries with a view to improving the police complaints
system in Hong Kong. To help foster reforms to the complaints system, the
IPCC also proposed and the Administration agreed in 1995 to second a
directorate Administrative Officer for six months to the IPCC to review CAPQO's
procedures. This officer was appointed in January this year and the review is
still in progress.
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In 1995, the IPCC completed reviews on the reterming of "Not Proven"
classification to "Not Fully Substantiated"”, and the subjudice procedures. The
"Not Proven" classification has caused considerable confusion to members of the
public who are not acquainted with the terminology used in the police complaints
system. Literally "Not Proven" means there is no substance in the complaint,
whereas in actual fact when the classification is used by CAPO, it implies that
"there is some reliable evidence to support the allegation made by the complaint
but insufficient to fully substantiate the complaint”. The proposed terminology
of "Not Fully Substantiated" is therefore in line with the Chinese term of "Not
Proven" (MEZEEREH ) .

To turn to other activities, the IPCC understands that the Administration
aims to introduce the draft bill to make the IPCC a statutory body to the
Legislative Council within 1996. The IPCC has deliberated on the draft a few
times and agrees that notwithstanding areas of concern which will be further
deliberated and, needless to say, also deliberated in this Council subsequently,
this bill will provide a necessary legal framework to preserve the present IPCC
system. To improve its monitoring role, the IPCC continued to interview
witnesses in 1995 to clarify matters directly with them. By the end of the year,
a total of 21 witnesses were interviewed. The IPCC attached equal importance
to the publicity of its activities and the prevention of complaints. A logo design
competition was organized in 1995 to boost the public understanding of the work
of the IPCC. As aresult of IPCC's proposal, and later sponsorship, the RHKPF
actually successfully organized a "Courteous Police Officer" Selection Scheme to
promote police image.

Towards the end of 1995, the IPCC decided to enhance its monitoring role
by introducing the Observers Scheme. Under the Scheme, IPCC members
would observe CAPO's interviews with witnesses or the conduct of scene visits.
The Scheme has been put on trial for 12 months since April this year.

Before | end, Mr President, | would like to express my appreciation, on
behalf of the IPCC, of the valuable contribution made by yourself before you
were made President and also to Mr Benjamin WONG Pui-tong, JP whose terms
of office with the IPCC expired on 1 January this year. | would also like to
thank the Commissioner of Police and his staff in CAPO for their co-operation
during the year.
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ORAL ANSWERS TO QUESTIONS
United States Special 301 Law
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PRESIDENT: Mr CHIM, do you mean, would the Secretary explain?
Secretary.

TERE - EHAd BT R AN 08 GE H Gk E M| ME T
% o BEH L ERBUNTTE CFERIS01EE ) #h & AR ol om - " 5158 & 4 B
A PR FE R G A RE H T T R 2 M T AF - S M I A R R 20 R
ENERSEMES ERNEITEEET  ROCBEBRAEELEEELRA
VIR #ERE g R EBNSHE 8 H B HEES L & (Secretary for
Commerce) I - &5 5 Aff] () fth 7 1 25 W6 BURT 1F (R 78 0 3% 2 ME 5 T P Ry &% 1 T
fE- ZREREENERE  RAGEEHEHgHE  TEHEZE2 - HEEAHD
g o BT B B0 OB (F HH FE e e

MR JAMES TIEN: Mr President, | think the business community is very
disappointed at the fact that Hong Kong is now put under the "other
observations" section by the United States Government. Although the Secretary
mentioned that we are not as bad as the other lists, "priority foreign country",
"priority watch list", and the "watch list", the fact remains that before this we
were simply not on any list and now we are on this so-called "other
observations". Now during our meeting with Mr Lee Sands, USTR, one of his

PRESIDENT: Would you please come to your question, Mr TIEN?

MR JAMES TIEN: Yes, | will. The main concern that Americans have is not
about the intellectual property right infringement in Hong Kong itself, but the
fact that a lot of exports going around the rest of the world happen to go through
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Hong Kong.

So the question | want to ask the Secretary is, according to the second
paragraph of her answer which stated — "the vigorous action already
undertaken and will continue to be undertaken", whether the Hong Kong
Government will have new initiatives and legislation or any other action taken to
make sure that the transhipment of these illegal products going through Hong
Kong could be stopped?

SECRETARY FOR TRADE AND INDUSTRY: Mr President, indeed the
Government, with the agreement of this Council, late last month passed a new
piece of legislation called the Intellectual Property (World Trade Organization)
(Amendments) Ordinance. That Ordinance has already come into effect and the
provisions that are now being implemented include two specific ones aimed at
tackling the problem of pirated products being exported through Hong Kong
from another place to the rest of the world. The Ordinance also empowers
copyright owners to apply to the court for detention orders to detain products
suspected of infringing copyright at our borders with China. It is my belief that
with these addition legal instruments available, both to the Hong Kong Customs
as well as to copyright owners, Hong Kong should be in a better position to
tackle transhipment problems relating to copyright piracy.

In addition, the Hong Kong Customs has also stepped up co-operation and
liaison with the relevant authorities in mainland China. The Hong Kong
Customs held three very useful meetings, both with the Guangdong provincial
authorities as well as with the Shenzhen Special Economic Zone authorities. |
think there is now agreement between both sides to exchange information and
intelligence, to organize more exchange visits as well as seminars, and to the
extent possible, to conduct co-ordinated operations. | think only less than a
week ago, Customs mounted a very successful, co-ordinated operation at Man
Kam To. In that operation, Customs was able to seize over 20 000 copies of
pirated products.

Disposal of Seized Relics

2. MRS ELIZABETH WONG asked: With regard to the seizure of relics
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imported illicitly into the territory from mainland China, will the Government
inform this Council:
(@) how it disposes of such relics; and

(b) of the number of pieces which were returned to the Chinese
Government in the past year, and the reasons therefor?

SECRETARY FOR TRADE AND INDUSTRY: Mr President, under section
18 of the Import and Export Ordinance, imports of relics to and exports of relics
from Hong Kong are illegal if they are not properly manifested. Such acts are
subject to a maximum penalty of a fine of HK$2 million and imprisonment for
seven years. The unmanifested relics will be seized and liable to forfeiture.
They will be directly forfeited to the Government if there is no claimant or, if
there is a claimant, they may be forfeited by a court order or returned to the
claimant as appropriate, after the hearing of the application by the claimant.

Once the goods are forfeited to the Government, they will be subject to the
disposal of the Government upon the completion of all court proceedings. In
the spirit of close cross-border co-operation between Hong Kong and China,
arrangements will be made to return relics smuggled into Hong Kong from China
to the Chinese authorities. In 1995-96, 1 059 pieces of relics with a total
estimated value of $64 million have been returned to China.

MRS ELIZABETH WONG: Mr President, we should not be aiding and
abetting the plunder of any national culture or treasure. Can the Secretary tell
us what is meant by her "properly manifested"? It is because according to a
book written by David MURPHY entitled "Plunder and Preservation: Cultural
Property Law for PRC", China has indeed very tough laws on smuggling of
relics and it is entirely possible that the whole area of relic might come under the
umbrella of foreign affairs after 1997.

PRESIDENT: Were you making a statement after the initial question?
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MRS ELIZABETH WONG: In fact, | am asking whether the Secretary can
elaborate on her terminology in the first paragraph — "not properly
manifested"? | do not understand what she means by "properly manifested",
how properly is properly?

SECRETARY FOR TRADE AND INDUSTRY: Mr President, under section
18 of the Import and Export Ordinance, every carrier or importer is required to
submit a form which, | believe, in the trade is called a manifest. On that
manifest, the carrier or importer is required to state clearly and explicitly the
products being carried or being imported into Hong Kong. This is what | meant
when | said "properly manifested" in my main reply. If the Honourable Member
IS interested, | can, of course, give her an extract of section 18 of the Import and
Export Ordinance.

MRS ELIZABETH WONG: Mr President, | am indeed not satisfied with the
Secretary's reply. | think she has entirely missed the point. Many people in
Hong Kong are worried that after 1997 ......

PRESIDENT: Mrs WONG, | have no wish to see this turning into a debate.

MRS ELIZABETH WONG: Mr President, may | rephrase my question. Does
the Secretary consider that there is a need to impose sanctions and prohibit the
sale of Chinese relics in her terminology of proper manifestation?

SECRETARY FOR TRADE AND INDUSTRY: Mr President, if | understand
the question correctly, there is provision for both payment of fines as well as
sentencing under the Import and Export Ordinance in the event that a carrier or
importer is found and convicted by the court of failing to submit a manifest to the
Hong Kong Customs.
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Renminbi as Currency in Circulation in Hong Kong
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PRESIDENT: Dr LAW, please come to your question.
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Establishment of Correctional Services Staff at Whitehead
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PRESIDENT: | only have a copy of your original question in hand. Was the
last part of your supplementary included in your revised question?
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PRESIDENT: Secretary, the numbers.
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PRESIDENT: Mr CHAN Kam-lam, are you claiming that your question has not
been answered?
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PRESIDENT: | am afraid this is outside the scope of the original question.
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PRESIDENT: | have earlier ruled the last part of the question out of order as it
IS outside the scope of the original question. But, for the first half, Secretary for
Security.
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Enforcement Actions against Pirated Softwares
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PRESIDENT: One supplementary at a time please.
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PRESIDENT: | must say the Secretary and the Commissioner would be most
thankful for Members' intelligence.

Assistance for Provisional Legislature
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PRESIDENT: Mr TSANG Kin-shing, are you claiming that your question has
not been answered?
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PRESIDENT: Secretary? It is hypothetical anyway.
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HAGRETHREEELER » A E DU -

MRS ELIZABETH WONG: Mr President, is the Secretary's stand, explained
in his reply, reflecting in full the stand of the Civil Service as a whole?

SECRETARY FOR THE CIVIC SERVICE: Mr President, what | have said
reflects the stand of the Government as a whole.
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PRESIDENT: | am afraid this is outside the scope of the original question.
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PRESIDENT: Secretary, you may answer without countering the argumentative
part.
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PRESIDENT: Secretary, | am afraid this is not an answer.
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PRESIDENT: It is very interesting. But ......

ABEEHRAE KW ESEERZ 2

PRESIDENT: Please tackle the question, shorn of all arguments.



LEGISLATIVE COUNCIL — 22 May 1996
ViR — —hAAARERAARZ+ZH 31

ABEERHEE  RWEEZ  BRBIFEESET B (BaEY) &
(EARE) IHRE > ZAffREEERZRENHEMEMERE - RMAE—H
Teasy (HeEBW) K (EARE) -

M@RICZEER  ZELLE  FHBENE S EFERLFES - FHEaRE
A EHE LI TLAERS 7105 » U & BB - (HE 8 E I
7% WA LGN G 7K T L% g - Eimsis: "H—& &—F" #
% BT #ED ZIE?

ABFEFRHEE  EELE - ERAOHEE LIFRFHEDVIMNE 2 H A TIF - B
FEIEBASRIEE - (LB AETA) Boo3UMSEEMBEER T - A% A
AR DL#E 2 AR B TAF DLSh B9 Hofth T - <F AT b — Bl B e Fi5 1 a] DU A
i ERUER - MREMEER - ERLAHEELABGHNMAEROL - 4R
58 75 R TAF e

PRESIDENT: Mr Albert HO, are you claiming that your question has not been
answered?
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PRESIDENT: Mr LEE, are you claiming that your question has not been
answered?

FXKEZERM  EHT - LTI HHTEHIUTBRERMEE - 5 EMIF
HIEE » Wi L EEBIIF =R T HEFIELEH - HESCFF - & EE—
HY 1L 2% B B B 8 H BT AT 1L a7 - Y B 7948 » — (] 5 #A G 1725 1) 5E Y i 5
UEEELER T (HEZHZ) R (ZZEHNS) 2 M - SR TEEH -

BHRIEHFEE - EFELLE - WATTEMEHAT 8 &R EE —EIE ST
Rl ERE WHEMRE LEREEME - —F &6 589 1€ 0F 5 H

FKEZBER  LHELL  WREVHEFHATFERLEE  MEF G ERFEEK
A (B IFES ) (CRBTFEE A EH ? AR MERFT FEL 7 - 7
& AT F B e 5 - B 8 - — B A G 1%L i 7 17
EEUEEGLEZER T (ZEHZE) W (EZZ7<) 7

PRESIDENT: Mr LEE Wing-tat, you have put yourself out of order. You are
seeking the expression of a legal opinion as the solution to a legal problem.
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PRESIDENT: Mr LI, please come to the question.
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PRESIDENT: | take your second part as the same question.
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WRITTEN ANSWERS TO QUESTIONS

Hospital Authority Savings
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Prisoners Injured or Killed in Custody
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Security at Public Hospitals

13. DR DAVID LI asked: It was reported recently that the lax security
arrangements in Queen Elizabeth Hospital had given rise to an incident in which
a patient, who had been reported missing, was found three days later to be
hiding on the roof of the Hospital. In this connection, will the Government
inform this Council:

(@) of the number of cases involving the disappearance of patients from
public hospitals in the past three years; and

(b) of the security measures currently adopted by public hospitals to
prevent patients from running away and whether the public
hospitals will step up these measures?

SECRETARY FOR HEALTH AND WELFARE: Mr President, given that the
statistical data on disappearance of patients are captured and collated on a
systematic basis by the Hospital Authority only since January 1996, the requested
information is not available for 1994 and 1995. However, a total of 159 such
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cases were reported in the first quarter of 1996, a majority of which involved
Vietnamese boat people, illegal immigrants or drug addicts.

Patients wishing to leave the ward to which they have been assigned
should first inform the hospital staff, who will monitor closely the number and
location of individual patients. Furthermore, standard procedures are in place to
contact the family and to initiate a search in cases where patients are found
missing. Assistance from the police will also be sought, if necessary.

Given the nature of hospital services, additional measures to prevent
patients from running away must be balanced against their interest to enjoy
freedom of movement and an open ward environment. A number of measures
have been adopted in the last few years to strengthen the internal security of
public hospitals. These include security access control system, electronic
tagging system for babies, automatic door alarm and close circuit television.
Apart from training programmes aimed to sharpen the security awareness among
hospital staff, each hospital has also appointed an officer to co-ordinate security
measures and to train up the responsible personnel.

Five-year Comprehensive Redevelopment Programme
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Opening-up Contract Officer Posts
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17. MISS EMILY LAU asked: In view of the statement by the Shadow
Secretary of State for Foreign and Commonwealth Affairs on 1 May 1996 that
the Labour Party would give full support to a government bill to grant British
citizenship to the non-Chinese ethnic minorities in Hong Kong, will the
Administration inform this Council whether it has stepped up efforts to urge the
present British Government to bring forward such a bill in the United Kingdom
Parliament and, if so, what the British Government's response is?

SECRETARY FOR SECURITY: Mr President, the Hong Kong Government
has consistently supported the case of non-Chinese ethnic minorities with sole
British nationality for the grant of British citizenship. The British
Government's guarantee, announced by the Prime Minister on 4 March 1996, of
admission to and settlement in the United Kingdom in the unlikely event that
they ever came under pressure to leave Hong Kong was a significant
improvement on previous assurances given to this group. We will continue to
put our case to the British Government whenever the opportunity arises. We
welcome the support for this case from any quarter.

Airline Check-in Counter Indicators at Kai Tak
18. MR HOWARD YOUNG asked: Regarding airline check-in counter
indicators along the passage way leading to the vehicle drop-off area at the
Departure Hall level of the airport at Kai Tak, will the Government inform this
Council:

(@) when such indicators were last updated; and

(b)  why indicators of some airlines which have been in operation at the

airport for quite some time have still not been put up?

SECRETARY FOR ECONOMIC SERVICES: Mr President,

(@)  The airline check-in location signage along the passage-way leading
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(b)

to vehicle drop-off area at the Departure level will be updated when
there are changes in the location of the airlines check-in areas. It
was recently updated in April 1996.

There is not enough room along this passage-way to provide
check-in location signage for all scheduled airlines serving Hong
Kong, which at present comes to 52. The Director of Civil
Aviation has consulted the Transport Department and the Airlines
Operators Committee on this issue. To ensure that the location
signage is readable by motorists and passengers in the cars, it has
been agreed that check-in location signage be provided for 14
airlines with the highest passenger throughput at Kai Tak. These
airlines together carry 83% of the total departing passengers.

Gambling Activities on Vessels Departing from Hong Kong
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MOTIONS
INTERPRETATION AND GENERAL CLAUSES ORDINANCE
THE SECRETARY FOR SECURITY to move the following motion:
"That -
(a) the Dangerous Drugs Ordinance (Cap. 134) be amended in
section 51(2), by repealing "$50,000" and substituting
"$450,000";
(b) the Dangerous Drugs Regulations (Cap. 134 sub. leg.) be
amended in regulation 5(7), by repealing "fifty thousand

dollars" and substituting "$450,000"."

He said: Mr President, I move the motion standing in my name on the Order
Paper.

Section 100A(1) of the Interpretation and General Clauses Ordinance (Cap.
1) provides that the Legislative Council may, by resolution, amend any ordinance
S0 as to increase the amount of any fine specified in that ordinance, as well as the
amount of any fine specified in that ordinance as an amount that may be
prescribed in subsidiary legislation made under the ordinance.

The motion before Members seeks to:
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(@) increase the maximum level of the fine specified under section 51(2)
of the Dangerous Drugs Ordinance, from $50,000 to $450,000, as an
amount that may be prescribed in subsidiary legislation made under
the Ordinance; and

(b) increase the maximum fine specified in Regulation 5(7) of the
Dangerous Drugs Regulations, from $50,000 to $450,000, which
may be imposed by the court for any offence in contravention of the
record-keeping requirement stipulated in the Dangerous Drugs
Regulations.

The Dangerous Drugs Regulations set out, inter alia, record-keeping
requirements to be adhered to by an authorized person when supplying a
dangerous drug. This is to ensure that full particulars of the acquisition and
supply of dangerous drugs are recorded. Such records facilitate the monitoring
of the acquisition and supply of dangerous drugs by authorized persons. The
present maximum penalty stipulated under Regulation 5(7), and capped by
section 51(2) of the principal Ordinance, for any offence in contravention of the
record-keeping requirements, is $50,000 and imprisonment for three years.

Taking into account the fact that the fine has not been revised since 1969,
the seriousness of the offence, the community's concern about the problem of
illicit sale of dangerous drugs, and the need to keep the fine at a sufficiently high
level to maintain its deterrent effect, we propose to increase the maximum level
of fine from $50,000 to $450,000.

The Action Committee Against Narcotics, as well as the medical and
pharmacist professions have been consulted and are in support of the proposal.

The Administration is determined to tackle the problem of illicit sale of
dangerous drugs. As part of our overall efforts to tackle the problem, we have
proposed to tighten the record-keeping requirements on the acquisition and the
supply of dangerous drugs, through amendments to the Dangerous Drugs
Regulations which are tabled in this Council this afternoon. The Amendment
Regulations, if effected, will remove certain exemptions or alternative
arrangements which are liable to abuse. The proposed increase in the maximum
level of fines will serve to maintain the deterrent effect of penalties for offences
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in contravention of the record-keeping requirements.
Mr President, | beg to move.

Question on the motion proposed.

DR LEONG CHE-HUNG: Mr President, | support the motion on behalf of the
medical profession. Having said that, | have to say that this does not touch the
core of the matter. There are obviously black sheep in the medical profession,
for example, who are basically peddling drugs, using the good name of medical
treatment. What is being done now is not enough really to protect this
particular movement. And I do hope that in the course of time, the Government,
through different channels, could look into the ways and means to actually
impinge or convict the illegal sale of drugs, even through the medical profession,
as drug peddling and not just as keeping improper records. Similarly, the
rampant illicit sale of drugs, in pharmarcies and dispensaries across the counter,
which are supposed to be sold only on prescription must also be tackled. |
would urge the Government to really look at the core of the matter, for by just
raising the fines, you are only touching the tip of the iceberg. Thank you.

SECRETARY FOR SECURITY: Mr President, I would like to thank Dr the
Honourable LEONG Che-hung's support for this motion. | certainly take to
heart his urging that the Government should continue to look at and examine our
legislation governing the sale of dangerous drugs to see how it may be improved
and we will certainly do so. | hope that we will also have support of members
of the community across different sectors and | hope we will get some useful
advice and suggestions from them when we hold another meeting of the
Governor's Summit on Drugs tomorrow. Thank you, Mr President.

Question on the motion put and agreed to.

BILLS

First Reading of Bills
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DOGS AND CATS (AMENDMENT) BILL 1996
TELECOMMUNICATION (AMENDMENT) BILL 1996

FACTORIES AND INDUSTRIAL UNDERTAKINGS (AMENDMENT)
BILL 1996

Bills read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 41(3).

Second Reading of Bills
DOGS AND CATS (AMENDMENT) BILL 1996

THE SECRETARY FOR ECONOMIC SERVICES to move the Second
Reading of: ""A Bill to amend the Dogs and Cats Ordinance."’

He said: Mr President, | move that the Dogs and Cats (Amendment) Bill 1996 be
read a Second time.

The purpose of the Bill is to provide the legal and institutional structure
necessary to support regulations safeguarding members of the public from
serious attacks by dogs.

Existing legislation requires that a dog be kept on a leash in a public place,
prohibits the keeping of a dog which persistently annoys or menaces neighbours
or passers-by and prohibits anyone from allowing an unmuzzled ferocious dog
into a public place. If a magistrate receives a complaint that a dog is dangerous,
he may order that the animal be destroyed or kept under proper control. These
provisions apply to dogs in general, without reference to specific breeds.

The Bill has three main provisions.

First, it enables a police officer or any other authorized officer to seize and
detain any dog that has bitten or attacked any person and, subject to the outcome
of any appeal, to destroy the dog if it has caused the death of a person. A dog
can also be destroyed in circumstances where it cannot be seized without a
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serious risk to public safety or if a magistrate orders its destruction.

Secondly, the Bill provides for appeals against various decisions made,
and actions taken, by the Director or an authorized officer under the Ordinance to
be considered by the Administrative Appeals Board.

Thirdly, it proposes that a Dogs and Cats Classification Board be
established to determine, on application to it, the breed of a dog or cat. The
Board will have 11 members appointed by the Director of Agriculture and
Fisheries after consideration of nominations made by tertiary education
institutions, animal welfare associations, veterinary surgeons' organizations, dog
breeding organizations and the Police Force.

Once the Bill has been passed by this Council, the Government intends to
introduce Regulations which will classify dangerous dogs into three categories,
namely, fighting dogs, known dangerous dogs and potentially dangerous dogs
and set out the specific controls applicable to each category.

The "fighting dogs" category will consist of the Pit Bull Terrier and similar
breeds. These dogs are liable to attack a person without provocation or warning
and may inflict serious injuries or death. The proposed regulation will ban
importation and breeding of such dogs. Possession of such a dog will also be
prohibited unless it is neutered and covered by insurance to a value of not less
than $100,000 to indemnify damage caused by the dog. If the breeder of an
existing fighting dog surrenders his dog to the Director for destruction during the
transitional period of 120 days, he will receive an ex-gratia payment of $3,000.

The "known dangerous dogs™ category will consist of individual dogs
classified as such by a magistrate on application to him that the dog has a history
of attacking and injuring people. Possession of such a dog will also be
prohibited unless it is neutered and covered by insurance to a value of not less
than $100,000 to indemnify damage caused by the dog.

The "potentially dangerous dogs™ category will consist of breeds including
among others Staffordshire Terriers, Bull Terriers, and American Bulldogs.
These breeds do not normally attack people without provocation but they have
the size, strength and potential ferocity of a guard dog. Such dogs are capable
of inflicting serious injuries on people if they attack.
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Under the proposed regulation, it will be an offence to allow a dog in any
of the three categories to go into or remain in a public place unless it is both on a
leash and muzzled.

Mr President, | commend the Bill to this Council.
Question on the motion on the Second Reading of the Bill proposed.

Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).

TELECOMMUNICATION (AMENDMENT) BILL 1996

THE SECRETARY FOR ECONOMIC SERVICES to move the Second
Reading of: ""A Bill to amend the Telecommunication Ordinance.""

He said: Mr President, I move that the Telecommunication (Amendment) Bill
1996 be read a Second time.

It is the intention of the Administration that laws which may have impact
on press freedom or the freedom of expression should be amended or repealed.
Following a comprehensive review of all relevant legislation, sections 13C and
28 of the Telecommunication Ordinance were among the provisions identified
which might affect press freedom or freedom of expression.

Section 13C(3)(a) empowers the Broadcasting Authority to include a
condition in a radio licence under which the licensee may be required not to
broadcast radio programmes which would contravene a direction by the
Governor in Council or the Broadcasting Authority, or other regulations. This
provision is considered excessive.

Clause 2 of the Bill repeals section 13C(3)(a). This is in line with the
repeal of a similar power regarding television programmes. We will follow this
up at the mid-term reviews of the radio licences by deleting the condition in
those licences which reflects this section.
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Notwithstanding the repeal of section 13C(3)(a), the Broadcasting
Authority will retain the power to regulate the standards of radio programmes,
and the courts will have the power to ban programmes in specific circumstances,
as set out in section 13M of the Telecommunication Ordinance.

Section 28 makes it an offence to transmit a message known to be false by
telecommunication. This provision is considered too vague and onerous.

Clause 3 of the Bill accordingly replaces section 28 by a new provision
which prohibits the transmission of false or deceptive distress, safety or
identification signals. This is in line with the requirements of Article 47 of the
Constitution of the International Telecommunication Union.

Mr President, | commend this Bill to the Council.
Question on the motion on the Second Reading of the Bill proposed.

Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).

FACTORIES AND INDUSTRIAL UNDERTAKINGS (AMENDMENT)
BILL 1996

THE SECRETARY FOR EDUCATION AND MANPOWER to move the
Second Reading of: "A Bill to amend the Factories and Industrial
Undertakings Ordinance."
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Question on the motion on the Second Reading of the Bill proposed.
Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).
Resumption of Second Reading Debate on Bills
IMMIGRATION (AMENDMENT) BILL 1996

Resumption of debate on Second Reading which was moved on 24 April
1996
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MISS MARGARET NG: Mr President, | understand the anxiety of those who
feel threatened by the lawless minority among the Vietnamese migrants. |
sympathize with the difficulty of the Administration in trying to solve this vexing
problem. But this Bill is completely wrong. In its over-reaction to the recent
Privy Council decision in which four Vietnamese migrants were released, the
Administration is seeking to introduce a bill which would seriously compromise
our most valuable safeguard of the liberty of the individual. It is unwarranted.
It sets a dangerous precedent. | strongly urge this Council to vote against the
Bill.

The Administration has indicated that amendments to the Bill will be
introduced at the Committee stage. On that basis, they invite this Council to
pass the Bill. | have studied those amendments with great care. In my view,
these amendments do not overcome the fundamental objection against the Bill.
Moreover, they contain an ambiguity which can be totally damaging.

| have, by notice to you, Mr President, indicated that, should the Bill pass
its Second Reading, | will seek to remove that ambiguity by means of an
amendment at the Committee stage. You will no doubt deal with that matter if
and when it arises, at that stage. However, Mr President, | hope that that stage
will never come. We should reject this Bill now, without hesitation. We are
dealing here with a principle which must be upheld if personal liberty is to be
given effective protection: the principle that nobody can be deprived of his
liberty save where the law expressly allows, and whoever exercises that power of
detention, must prove to the court that he does so strictly according to law.
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This principle is accepted by the Administration. In the Privy Council
decision | have referred to earlier, the principle is once again re-affirmed:

"If a jailor could justify the detention of his prisoner by saying "in my view,
the facts necessary to justify the detention exist", the fundamental
protection afforded by a habeas corpus would be severely limited."

Does this Council wish to erode that protection? Can this community
afford to allow that protection to be eroded in the face of the severe challenges to
human rights in the run-up to 19977

The power of detention under section 13D of the Immigration Ordinance

Mr President, the subject matter of the Bill is the detention of Vietnamese
migrants under section 13D of the Immigration Ordinance. The relevant
provisions empowers the Director of Immigration to detain a Vietnamese migrant
"pending removal”.

It is therefore for the Director of Immigration to prove the facts necessary
to justify to the court that this is indeed the case.

This is what the present law requires. The Administration has made it
clear that they do not wish to disturb this requirement. Yet the Bill they have
put before this Council runs directly contrary to it, by restricting the court's
power to hear all the relevant evidence, and makes its own determination on
whether a detention is still for the purpose of pending removal. Clause (2)(a) of
the Bill in effect prohibits a court from finding that the purpose of a Vietnamese
migrant's detention has failed or become spent except in the narrow case, where
the Government of Hong Kong had been notified that a request for the approval
to remove him to Vietnam had been rejected.

Thus the court is, in effect, precluded from determining any facts except
whether a notice of rejection by the Vietnamese Government has been received.
And where no such notice has been received, the court is precluded from finding
that the purpose of detention pending removal has failed. This can hardly be
called a real "determination™ at all.
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Arbitrary detention

Further, this Bill is also open to the criticism of arbitrary detention.
Making the lawfulness of the detention, in effect, dependent on a notice being
issued and received, given the track record of the Vietnamese authorities, may
certainly be criticized for arbitrariness. It flies in the face of common sense,
that whether or not there exists strong proof that a person has no chance of being

accepted by the Vietnamese Government, the only piece of evidence the court
can be concerned is with the notice of rejection —or the lack of it.

Article 9 of the International Covenant on Civil and Political Rights
(ICCPR) guarantees that "No one shall be subjected to arbitrary ...... detention".
The Bill therefore contravenes the ICCPR. Whether it is thereby inconsistent
with the Letter Patent or not, it will be very wrong for this Council to pass such a
law.

The Privy Council decision and purpose of the Bill

Mr President, not only is the Bill wrong and undesirable. It is also
wholly unnecessary. According to the Administration, this Bill has been
introduced in order to plug the "loophole™ created by the Privy Council decision
which undermines our detention policy regarding Vietnamese migrants.

But what is in the decision which the Administration seeks to counter?
What is the "loophole” that the Administration seeks to close? In his speech
introducing the Bill on 24 April, the Secretary for Security told this Council the
decision which has created the problem:

"[the Vietnamese migrants] argued that the Vietnamese authorities had a
policy of not taking back non-nationals, that they were non-nationals and,
thus, if they applied to return they would be rejected; consequently, the
purpose of their detention is therefore spent and they could no longer be
detained. The Privy Council accepted these arguments ......"

He also described the "loophole™ in these terms:

...... there is a real risk that fraudulently obtained documents may be
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produced by them [that is, the VMSs] to seek release from detention. In
the Administration's view, this is a potential loophole which should be
closed as quickly as possible."

It was also felt that the Privy Council had not given sufficient weight to the
fact that it took a long time for the Vietnamese Government to respond.

But these are matters of evidence and a finding of fact which can and
should be dealt with by new evidence. Now, the Secretary had told us that
effective action had already been taken. The Minister for Foreign and
Commonwealth Affairs had since visited Vietnam. The Vietnamese
Government had agreed to study the problem. Responses to request for
repatriation in the last six months had been expeditious. In their response to the
Bar Council's comments on the Bill, the Administration said, in no uncertain
terms: "If they [the Privy Council] had had the facts, we believe they would have
decided differently.” If so, what problem can the Administration possibly have
defeating any future application for habeas corpus for the release of Vietnamese
migrant, on the argument that non-Vietnamese residents will be refused
repatriation?

In any case, as the Secretary had told this Council on 24 April, all
Vietnamese migrants within the terms of the Privy Council's decision who came
to the Administration's knowledge had already been released. Far from dealing
with a real, substantial and pressing problem, we are being asked to legislate on
speculation for the famous hypothetical. The Administration is truly making a
mountain out of a mole hill.

The entire need for the Bill can be said to be built on a spider's net of
errors. The Secretary for Security said that the long period for obtaining a
response from the Vietnamese authorities should not "in general be treated as
evidence of refusal or rejection by them.” The court has never done so. The
Secretary said that the Administration is "only seeking to ensure that in deciding
claims by Vietnamese migrants that they are non-nationals, the court may not
assume that they will not be accepted back unless the Vietnamese authorities
have rejected them." There was never such an assumption. In any case, the
Bill does far more than just preventing such an assumption from arising.
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Finally, in a letter dated 4 May, the Secretary told Members of the Bills
Committee that the need for legislation arose from the Privy Council not
supporting the view that "the time taken to put in place the arrangements for the
repatriation of Vietnamese migrant to Vietnam [includes] the time taken to secure
a response from the Hanoi authorities to our request for his return."

In reality, the Privy Council decision expressly referred to the provision in
section 13D(1A) of the Ordinance, and said that in deciding what is a "reasonable
period"” of detention before detention becomes unlawful, the court must take into
consideration "the extent to which it is possible to make arrangements to effect
his removal" and "whether or not the person has declined arrangements made or
proposed for his removal.

There is simply no justification to tamper with the present law, and no
justification to interfere with the Privy Council's decision, which in such a timely
fashion, reaffirms one of the most important functions of our courts in
safeguarding the liberty of the individual. This is what the rule of law has been
called into being to defend: the liberty of the least of us against the mightiest of
the state machinery.

Mr President, the rule of law is a seamless garment. Rend it anywhere,
and it is damaged in the whole. Compromise a part, and we compromise it
entirely. There is not one rule of law for us, and other for Vietnamese migrants.
Do not let anyone tell us that the compromise is only temporary, and all these
provisions will be scrapped in a year or so, when all the Vietnamese migrants
will have been sent home. But by then, it will be too late. If this Council
accepts and passes this Bill today, we will be telling the world that we are
prepared to compromise our stand in protecting the individual against unlawful
detention. The harm of that compromise will not be confined to any migrants or
illegal entrants. It will be the first tear that rends asunder the fabric of our rule
of law.

Thank you, Mr President.
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MISS CHRISTINE LOH: Mr President, | am afraid that what we will do today
if we pass this Bill is to make a blueprint for the neutralization of those
safeguards that are supposed to protect fundamental human rights in this
community.

Our fundamental rights are supposed to be secure because we supposedly
have an Administration that respects our rights so much that they will not
knowingly infringe them. And we are supposed to have an independent
Judiciary that would not contenence those infringements. And furthermore, this
Council would not authorize any encroachment on our rights, and that all three
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are constitutionally bound to observe international standards of human rights
protection.

Unfortunately, the progress of this Bill shows how flimsy these safeguards
can be under pressure.

The Bill is intended to undo the effect of the decision rendered by the
Judicial Committee of the Privy Council in the Tan Te Lam case. The
Administration says the Bill plugs a loophole carelessly poked in the law by that
decision. But the Bill does not merely rearrange legal technicalities. It throws
aside fundamental principles of the common law, as they were applied by one of
the most respected courts in the common law world. What the Administration
calls a "loophole" is in the fact the minimum space that the Judicial Committee
regarded as necessary to safeguard human liberty.

The Judicial Committee agreed with the High Court in Hong Kong that, as

a matter of fact, the appellant Vietnamese detainees had no prospect of
repatriation — or perhaps | should use the world "removal" since that is the

legal term — because Vietnam does not regard them as its nationals and will
not accept the repatriation of non-nationals. On this factual basis, the
Committee held that the Administration had no power to detain the appellants.
The Committee accepted the Administration's general policy, however, of
detaining Vietnamese migrants pending their removal. But in the appellants'
circumstances, where that purpose could not be carried out, the Committee did
not regard the missing formality of an express rejection by Vietnam as a good
enough reason by itself to keep them behind bars. It held that the lawful
purpose of their detention was spent and ordered their immediate release.

Mr President, you might find the talk of "spent purposes” sounds very
technical, but the Judicial Committee made it clear that its legalisms, its legal
reasoning arose from concern for human liberty. The Committee expressly
reaffirmed the long-standing, common law principle that "the courts should
always regard with extreme jealousy, and these are the words of the Privy
Council — "extreme jealousy", any claim by the executive to imprison (an
individual) without trial and allow it only if it is clearly justified by the statutory
language relied upon."”
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What we have in this decision is an example of the independent Judiciary
doing its job well. While paying due deference to the underlying policy, the
Judicial Committee restrained the Administration from treating particular
individuals unfairly in their particular circumstances.

Despite its notional respect for human rights and judicial supervision,
however, the Administration has shown no respect for the judges' concerns in
this case. Officially, the Administration has attacked nearly every aspect of the
decision as mistaken or misconceived. The Administration implausibly depicts
the Judicial Committee as being bumbling legal oafs who misconstrued
Vietnamese government policy, got the facts wrong about the appellants'
nationality, failed to appreciate the importance of the Administration's detention
policy, and gave too little thought to the effect the decision would have on the

policy.

Some comments emanating from the Administration have verged on calls
for a more compliant Judiciary. The Refugee Co-ordinator, Mr Brian
BRESHIHAN, attacked the Judicial Committee for "not listening to the
sentiments of the local community" and he said he looked forward to its
replacement by a court that might do so in the future.

| am not at all persuaded by the Administration's intemperate action to the
Judicial Committee's decision. It sounds to me like the whinging of a litigant
who is upset about losing his case. Unfortunately, the Administration has
turned rash words into rash action in the form of this Bill.

The Administration is proposing some cosmetic changes to the Bill to
mollify its critics, but nothing that truly alters its basic effect. While the Bill as
originally drafted tells the judges the answer that they are expected to give in the
future, the Bill as the Administration proposes to amend it tells the judges more
subtly which questions they should not ask in the future. Either way, the Bill
will prevent the judges from examining again whether a formal Vietnamese
response, pending which a particular individual remains in detention, is really
worth waiting for in that individual's particular circumstances.

The Judicial Committee has already concluded that for certain individuals,
Vietnam's response is predictably unfavourable and does not justify the
continuing deprivation of their liberty without trial. However, we go about
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overruling that decision — the detention that we authorize will be arbitrary,
unjust and inappropriate.

Despite its troubling implications, the Bill has been pressed forward with
irresponsible haste.  Legislators were pressured to make extradordinary
arrangements for the Bill to be passed from First Reading through enactment in a
single day. Such unnecessary urgency would have prevented us from exploring
the Bill's implications at all, and would have made this Council into a
rubber-stamp. As it is, we will be voting on amendments that have had only a
cursory examination.

The Administration brushes aside constitutional objections to the Bill by
claiming that the International Covenant on Civil and Political Rights, although
entrenched in the Letters Patent, does not apply to the Bill. This is because of
the weasel words in the Letters Patent, "as applied to Hong Kong." The
Administration interprets these words as meaning that it has reserved the right to
disregard international human rights standards as the apply to immigration
legislation. If the argument prevails, it will allow it to prevail, it will be the
fruition of a long history of equivocation about human rights, which the
Administration always purports to champion while simultaneouly taking care not
to bind its own freedom of action too tightly.

This Council has the power to override the Judicial Committee's decision.
But we should hesitate before we join the Administration's rush to dismantle
legal safeguards that protect the fundamental rights of an unpopular minority.
Our own considered decision may well be the last one of those safeguards in this
instance.

Of course, the political landscape may make such hesitation difficult for
some. The Vietnamese detainees have long overstayed their welcome here.
The riot two weeks' ago at Whitehead Detention Centre casts an even longer
shadow over them. The prevailing mood is deeply hostile to them.

But, Mr President, none of the political factors have any real bearing on
the merits of the Judicial Committee's decision, which was limited to a narrow set
of circumstances that affect only a fraction of the detainees. The decision
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moderates the Administration's detention policy, but comes nowhere near
overturning it. But these political factors do add up to precisely the type of
circumstances where people most in need of the protection afforded by the
judicial supervision that this Bill is set to undermine.

If we enact this Bill, we will demonstrate in what political circumstances
fundamental rights are not legally secure in Hong Kong. The only question is
whose right will they be next time.

Mr President, for these reasons, | will vote against the Bill, with or without
the Administration's cosmetic amendment. The Bar Council's amendment that
the Honourable Miss Margaret NG will be proposing goes some way towards
preserving the judges' ability to take account of all the circumstances in a
particular case, and | will therefore support that amendment.

MRS ELIZABETH WONG: Mr President, | need not rehearse or repeat the
arguments put before me by my honourable friends, but | think it is important to
satisfy ourselves that the proposed amendment is devoid of arbitrariness in
detaining people, or there is every danger that the law in its amended version, as
proposed by the Government, might be invalidated and struck down by the
courts.

| am a layman, so | should hope to speak in layman's terms. | believe, in
layman's terms, that the common law requires the observance of safeguards to
prevent the arbitrary detention of an individual. The revised Bill, which will be
amended at the Committee stage, will include the expanded meaning of the
concept in "detained pending removal” , that is, to include, in the case of a
Vietnamese, asylum seeker awaiting a response from the Government of Vietnam.
Consequently, a Vietnamese asylum seeker who is a subject of a deportation
order will be detained, not only pending his removal but also pending a response
to the request for his removal from the Government of Vietnam.

Now, to ordinary people like me, | think it spells trouble. 1 think it is a
case of double arbitrariness. Now, while the legislature is ordinarily entitled to
modify or override any common law principle, Article 7 of the Letters Patent
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now prohibits the enactment of a law that restricts the rights and freedoms
enjoyed in Hong Kong under the common law or statute law. To attempt to
modify this is to override the common law principle, and this will be to restrict
the right to freedom from arbitrary detention under the common law, in violation
of Article 7 of the Letters Patent.

So, Mr President, if in passing the Bill it means crossing constitutional
lines and the whole question of constitutionality is subject to challenge, if in
passing the Bill it means that this Council will violate the right to equality of
protection of individuals before the law, if in passing the Bill the right to a fair
trial and the right to freedom from arbitrary detention is denied, we will be doing
not only the Vietnamese or any other asylum seekers a grievous injustice, we will
indeed do grievous injustice to this Council by passing a Bill which is basically
wrong.

| have heard the sentiments of the local community. | have also received
some petitions, and | think many of the petitioners have spoken loudly, clearly,
eloguently, but they may not have fully grasped the legal aspect of this
Amendment Bill. I think it is up to us, | think it is incumbent upon this
legislature, to vote on the point of principle on which, | suggest, we should all
make a stand. There are many in the community, I am sure, who support the
protection of the rights of the individual, the dispossessed, the marginalized, the
poor and the elderly. Hong Kong people are very kind. | think it will be doing
them an injustice if we were to suddenly change the spirit of everything by
passing a Bill which is ill or badly understood. There are many among us who
value personal freedom and the protection of equal rights before the courts to
obtain a judicial decision.

Mr President, | appeal to my fellow councillors, honourable colleagues, to
vote against the Bill.
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PRESIDENT: Mr LAW Chi-kwong, please speak to the question.
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PRESIDENT: Miss LAU, please speak to the question.
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SECRETARY FOR SECURITY: Mr President, | am grateful to the Bills
Committee under the chairmanship of the Honourable Ambrose LAU for its
thorough examination of the Immigration (Amendment) Bill 1996. In the
course of scrutinizing the Bill, certain concerns and criticisms have been
expressed by a number of organizations and some Honourable Members which
have been repeated in a number of speeches today. We have already responded
to these criticisms and concerns fully in the Bills Committee, but | should like to
take this opportunity to reiterate the Administration's position.

First, a question is asked as to whether we need the Bill at all. The
answer is, yes, we do. | have explained that the purpose of the Bill, when it was
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first introduced into this Council on 24 April, is to close a loophole. Let me
emphasize that illegal immigration is a problem which Hong Kong faces every
day. Detention of illegal immigrants, including Vietnamese illegal immigrants,
IS a necessary policy to deal effectively with this problem. We detain illegal
immigrants not for the sake of detaining them. The ultimate aim is to effect
their repatriation to their countries of origin as soon as possible. Clearly we
cannot stand by and watch our policy of detaining Vietnamese migrants being
undermined or clouded by uncertainty.

The Bill is necessary to close a loophole which may be exploited by
Vietnamese migrants who claim, on the basis of documents which are not even
accepted by the Government which purportedly issued them and which had been
or may continue to be obtained in its dubious means, that they cannot be
repatriated and therefore cannot continue to be detained illegally. We already
have to release over 270 Vietnamese migrants in the wake of the Privy Council's
judgment. We have no intention to re-detain them until and unless the
Vietnamese Government has given clearance for them to return to Vietnam and
arrangements are made to effect their repatriation. But Honourable Members
should bear in mind, in this context, that there are still about 5 000 Vietnamese
migrants in our camps whose clearance has yet to be given by the Viethamese
authorities.  Furthermore, so long as this loophole remains unplugged, we face
the risk of further arrival of Vietnamese migrants in the future attracted by the
prospect of being released into the community. Why should we wish to see
Hong Kong exposed to such a risk?

Secondly, there have been misguided accusations that the Bill legislates
for arbitrary and indefinite detention, thereby breaching human rights principles
and our obligations under the International Covenant on Civil and Political
Rights as applied to Hong Kong. The Administration disagree with such
accusations, and in this context, may | draw Honourable Members' attention to
the comments by the legal adviser to this Council, as repeated by the Bills
Committee Chairman in his speech earlier today. In drawing up the Bill, we
were mindful of the need to strike a balance between our detention policy on the
one hand and the individual's right to liberty on the other. There is a specific
provision in the Bill which makes it clear that it does not, | repeat "not™, preclude
the courts from finding that a person has been detained for an unreasonable
period of time. The remedies of judicial review and habeas corpus will
continue to be available to all those detained under section 13D of the
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Immigration Ordinance.

Thirdly, in the course of the Bills Committee's deliberations, some
Honourable Members have expressed concern that the Bill might fetter the
court's ability to hear evidence before it and to reach its own conclusion. | shall
be moving at the Committee stage an amendment which addresses this concern
by clarifying the legislative intent of section 13D of the Immigration Ordinance
while ensuring that our policy objectives are met. | will explain in more detail
when moving the amendment.

| understand that the Honourable Miss Margaret NG, notwithstanding the
Committee stage amendment which | shall propose, will also be moving another
Committee stage amendment on the grounds that it will further clarify the law.
The Administration does not agree with her amendment. The Bill, if amended
as | will be proposing at the Committee stage, is sufficiently clear. Ultimately,
as it is for every other law, it is for the courts to interpret and apply this law. In
the Administration's view, Miss Margaret NG's Committee stage amendment
would undermine the legislative intent of the Bill and would effectively put us
back to almost square one.

The long-term solution to the Vietnamese migrants problem, whether in
respect of Vietnamese migrants who are in detention or those who have been
released, is to return them to Vietnam. Honourable Members may wish to note
in this context that during the first four and a half months of this year, we have
successfully repatriated more Vietnamese migrants than the whole of last year.
Nevertheless, much work remains to be done to achieve the objective of clearing
the camps by mid-1997. We are redoubling our efforts in this regard. We
shall also continue to seek to resolve the problem of clearing the remaining 5 000
Vietnamese migrants, including the so-called non-national cases, for return to
Vietnam through diplomatic channels and in conjunction with the United Nations
High Commissioner for Refugees.

In the meantime, it is important that we do nothing to undermine our
policy of detaining Vietnamese migrants pending repatriation. The legislative
proposal before Honourable Members is necessary for the preservation of that
policy. When the Vietnamese migrant problem is completely resolved, which |
hope can be achieved before mid-1997, there will be no further need for that part
of the Immigration Ordinance dealing with Vietnamese migrants, and we would
take steps to repeal it.
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Mr President, | recommend the Bill to Honourable Members.
Question on the Second Reading of the Bill put.

Voice vote taken.

THE PRESIDENT said he thought the "Noes™ had it.

Miss Emily LAU and Mrs Miriam LAU claimed a division.

PRESIDENT: Council shall proceed to a division.

PRESIDENT: I would like to remind Members that they are called upon to vote
on the question that the Immigration (Amendment) Bill 1996 be read the Second
time. Would Members please register their presence by pressing the top button,
and then proceed to vote by choosing one of the three buttons below?

PRESIDENT: We are one short of the head count. Before I declare the result,
Members may wish to check their votes. Are there any queries? The result
will now be displayed.

Mr Allen LEE, Mrs Selina CHOW, Mr LAU Wong-fat, Mr Edward HO, Mr
Ronald ARCULLI, Mrs Miriam LAU, Dr LEONG Che-hung, Mr Frederick
FUNG, Mr Eric LI, Mr Henry TANG, Dr Samuel WONG, Dr Philip WONG, Mr
Howard YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan,
Miss CHAN Yuen-han, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr
CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW
Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK
Ying-fan and Mr NGAN Kam-chuen voted for the motion.
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Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr CHIM Pui-chung, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Fred LI, Dr YEUNG Sum, Mr WONG Wai-yin, Miss
Christine LOH, Mr LEE Cheuk-yan, Mr Andrew CHENG, Dr Anthony
CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr
LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG
Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling voted
against the motion.

THE PRESIDENT announced that there were 29 votes in favour of the motion
and 26 against it. He therefore declared that the motion was carried.

Bill read the Second time.

Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).

Committee Stage of Bill

Council went into Committee.

IMMIGRATION (AMENDMENT) BILL 1996

Clause 1 was agreed to.

Clause 2

CHAIRMAN: Both the Secretary for Security and Miss Margaret NG have
given notice to move amendments to clause 2. 1 will call upon the Secretary for
Security to move his amendment first, as he is the Public Officer in charge of the
Bill and he had put in his amendment earlier than Miss NG.
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SECRETARY FOR SECURITY: Mr Chairman, | move that clause 2 be
amended as set out under my name in the paper circularized to Honourable
Members. The proposed amendment to clause 2 addresses a concern expressed
by some Honourable Members and clarifies our legislative intent while retaining
the broad principles of the original Bill.

We accept the concern expressed in the course of the Bills Committee's
deliberations that the Bill, as originally drafted, may be construed as
unnecessarily restricting the court's ability to hear evidence before it and to draw
its own conclusions. The proposed amendment removes such a restriction on
the court. Instead, it reinforces our legislative intent by making it clear that the
purpose of "detention pending removal” includes the purpose of pending a
response from the Vietnamese Government.

It is common sense that our ability to repatriate an illegal immigrant,
including a Vietnamese illegal immigrant, depends on the willingness of the
country of origin to accept him. In reality, when a Vietnamese migrant is
screened out as a non-refugee, we will seek the agreement of the Vietnamese
Government to accept him for return. When clearance is given by the
Vietnamese Government, we then make appropriate arrangements, depending on
whether he is to be returned under the Voluntary Repatriation Programme or the
Orderly Repatriation Programme, to effect his return.  Until then he is detained.
That is our detention policy and that, we thought, was the effect of section 13D
of the Immigration Ordinance.

However, while the Court of Appeal in Hong Kong supported our
interpretation of the law as it stood, the Privy Council did not. In order to
ensure that the law reflects clearly our detention policy, we seek to amend it by
making clear that the purpose of "pending removal” includes the purpose of
pending a response from the Vietnamese Government. There is nothing in it
which gives rise to indefinite or arbitrary detention or in any way infringes
common law principles or our obligations under the International Covenant on
Civil and Political Rights as applied to Hong Kong.

Mr Chairman, | beg to move.
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Proposed amendment

Clause 2

That clause 2 be amended, by deleting paragraph (a) and substituting —

"(a) by adding before subsection (1A) -

"(LAA) Subject to subsections (1AB) and (1AC),

where -

(a)

(b)

a person is being detained pending his
removal from Hong Kong; and

a request has been made to the
Government of Vietnam by -

(i)  the Government of Hong Kong;
or

(i)  the United Nations High
Commissioner  for  Refugees
acting through his representative
in Hong Kong,

for approval to remove the person to
Vietnam,

for the purposes of detention under subsection (1), "pending
removal” (% f& & &) includes awaiting a response to the
request from the Government of Vietnam.

(1AB) For the avoidance of doubt, nothing in
subsection (1AA) shall be interpreted as giving authority to



LEGISLATIVE COUNCIL — 22 May 1996
96 TR — —hAAARFERABZ+ZH

the Director under subsection (1) to detain a person for a
purpose other than pending his removal from Hong Kong.

(1AC) For the further avoidance of doubt, nothing in
subsection (LAA) shall prevent a court, in applying subsection
(1A), from determining that a person has been detained for an
unreasonable period.";".

Question on the amendment proposed.

CHAIRMAN: | propose that the amendments to clause 2, proposed separately by
the Secretary for Security and Miss Margaret NG, be debated together in a joint
debate.

Committee shall debate the amendments to clause 2, proposed separately
by the Secretary for Security and Miss Margaret NG, in a joint debate. | will
call upon Miss NG to speak on the amendment proposed by the Secretary for
Security as well as her own proposed amendment, but will not ask Miss Margaret
NG to move her amendment unless the Secretary for Security's amendment has
been negatived. If the Secretary for Security's amendment is agreed, that will
by implication mean that Miss Margaret NG's proposed amendment is not
approved.

MISS MARGARET NG: Mr Chairman, may | thank you now for giving me
leave to move an amendment later on in this debate.

Although my amendment is taking the form of an alternative Committee
stage amendment, in nature and in spirit, it is more of an amendment to the
Administration's amendment for the purpose of clarification.

As | have made clear in my speech in the debate at the Bill's Second
Reading, | am against this Bill because it is unnecessary and because it wrongly
takes away the court's power to make a real determination about whether the
detention of a Vietnamese migrant is lawful or not, that is a real determination
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about whether the purpose of the detention "pending removal™ has failed.

The Administration has largely accepted that the Bill is problematic.
They have said so openly. Their Committee stage amendment must, therefore,
be understood as an attempt to overcome the relevant criticism while basically
maintaining the original legislative intent. The Secretary has repeatedly
maintained that the legislative intent remains unchanged.

What, then, is the legislative intent? Mr Chairman, the Administration's
intention is clear as stated in paragraphs 17 to 18 of the Administration's brief to
the Security Panel on 10 April. It reads as follows:

"What we are seeking is only to clarify
that in considering whether the purpose
of detaining a Vietnamese migrant has
been spent, the Court should give proper
weight to a very important factor,
namely, whether the Vietnamese
Government has rejected the Vietnamese
migrant in question.

The proposed amendments
outlined above (that is, the Bill) will not
take away the court's power to decide
on an application for a writ of habeas
corpus before it. Nor do we seek to
fetter the court's discretion."

Mr Chairman, although in my view an amendment to the law is
unnecessary, | would have been prepared to accept it if the Bill had kept itself to
precisely that. However, such was not the case. It vastly overshot the target of
requiring the court to "give proper weight" to whether a request had been rejected.
And it severely enfettered the court's discretion.

Now, in the Administration's Committee stage amendment, the aim must
be to cure the overshot and to release the fetter, so as to reflect the real legislative
intent.

However, in redrafting the Bill, an ambiguity had been introduced, | refer
to the concluding words of (1AA):



LEGISLATIVE COUNCIL — 22 May 1996
08 TR — —hAAARFERABZ+ZH

"for the purposes of detention under
subsection (1), "pending removal”
includes awaiting a response to the

request from the Government of Vietnam."

It is capable of a reading consistent with the legislative intent quoted
earlier. However, there is a strong possibility of giving it the opposite reading.
Because of the ambiguity of the meaning of "include"”, it is possible to interpret
these lines as precluding the court from considering the question whether, overall,
the purpose of "pending removal” has spent, once the Director of Immigration is
able to show that a response is still being awaited from the Government of
Vietnam.

An analogy may make this danger clearer. Say, if a legislation provides
vehicle" includes a bicycle”, then once the court is satisfied that a bicycle is
involved, the court does not have to inquire into whether a "vehicle" is involved.

The objection to the Administration's Committee stage amendment is,
therefore, in the first instance, ambiguity. Legislation must be clear.
Particularly when it comes to legislation directly affecting a person’s liberty and
an executive authority's power to detain him without trial, no ambiguity can be
countenanced by a responsible legislature. We therefore must remove the
ambiguity.

A different but even stronger objection would arise if the latter reading is
indeed the amendment's true intent, and in any event, its true effect. If this is
the case, then there is no difference in effect between the Committee stage
amendment and the Bill. The court is still reduced to only concerning itself
with whether a request for repatriation has been rejected by the Government of
Vietnam. In that case, all the objections | raised in my earlier speech in the
Second Reading debate are restored. This remains a Bill which undermines the
court's protection of personal liberty. Mr Chairman, | shall not repeat these
objections here.

The Administration appears to assure us that this is not the intent, purpose



LEGISLATIVE COUNCIL — 22 May 1996
ViR — —hAAARERAARZ+ZH 99

or effect of the Committee stage amendment. The letter of the Secretary for
Security dated 4 May 1996, submitting the Administration's draft Committee
stage amendment to the Chairman of the Bills Committee, clearly indicated that
the legislative intent had not changed. The Secretary said, in paragraph 4, "In
this form, the Bill in no way affects the court's ability to consider any evidence
before it and to make its own judgement.” | emphasize "any evidence".

In paragraph 5 of the same letter, referring to the question of the duration
of detention, the Secretary said, that "the time taken to put in place the
arrangements for the repatriation of the Vietnamese migrant to Vietnam" must be
understood as "including the time taken to secure a response from the Hanoi
authorities".

If that is what is meant, then, in my view, clarification is necessary.
Clarification is not achieved by (1AB) in the Administration's Committee stage
amendment because it is circular — or tautological. If "awaiting a response to
the request from the Government of Vietnam" is included in "pending removal",
then by definition it is not a purpose "other than" "pending removal”. The
present (LAB) is simply not good enough.

Mr Chairman, the crux of the matter on whether the court's power is
unduly restricted is simple. It can be decided by an answer to this question.
Does the court have the power to enquire into whether the purpose of pending
removal is spent, in spite of the fact that no rejection has been received from
Vietnam? If the answer is "yes", then the court's power is safe. If the answer
IS "no", then we are back to the Bill: the amendment is a mere travesty. \Worse,
it may with justice be described as "wolf in sheep's clothing".

To ensure that (1) the ambiguity is removed, and (2) removed in the right
direction, | will be proposing my own Committee stage amendment. The main
text of my Committee stage amendment is identical with the Administration's
Committee stage amendment except for the following words which will be added
to the end of (LAB):

"and no court considering whether a person
is being detained pending removal shall be
precluded from determining that the person
IS not so detained notwithstanding that a
response is awaited to the request from
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the Government of Vietnam."

Mr Chairman, | appreciate a double negative is not the most straight
forward sentence to read, but a little analysis will make its meaning clear. If |
may recommend Members to start from the word "notwithstanding", it simply
says that, although a response is awaited, this fact in itself would not stop the
court from deciding that a person is not being detained pending removal.

It merely removes an impossibility: awaiting response does not preclude
the court from finding the purpose of pending removal has failed. But whether
this purpose has failed or not remains a matter of evidence and the conclusion the
court draws from the evidence. It certainly remains open to the court to decide
that the person's detention is pending removal and should not be released.

In this way, the court's power of determination truly remains unfettered
while attention is drawn to the factor of awaiting a response from Vietnam. It
certainly poses or permits no assumption that the purpose of pending removal has
failed merely because response has not been received for a period of time.

Finally, 1 should clarify one point. | have followed the Administration in
using the term "response" from the Government of Vietnam. In doing so, |
understand the word in its plain ordinary meaning. This contrasts with the term
"notify" or "notification™ in the original Bill.

Mr Chairman, for all the reasons I have set out, | strongly urge Members to
reject the Administration's amendment and support mine. The defence of
personal liberty requires them to do so.

Thank you, Mr Chairman.
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CHAIRMAN: The question is on clause 2, the two amendments to it, not on an
earlier debate.
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CHAIRMAN: This is not a debate on the earlier Second Reading motion. It is
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on clause 2 only.
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CHAIRMAN: Does any other Member wish to speak? If not, | shall invite
Miss Margaret NG to speak for the second time, if she wishes to, as she will not
be given the chance to speak after the joint debate.

MISS MARGARET NG: Mr Chairman, thank you. | do wish to respond, Mr
Chairman, because in the earlier stage of debate, many Members in opposing or
supporting the Bill had also mentioned the Committee stage amendments. So
therefore, Mr Chairman, | hope you will bear with me if | refer to their speeches
at that point.

Mr Chairman, firstly, | would like to thank all those Members who had
shown support to my amendment, and | am very much encouraged by the
principles that they have stated in such eloguent terms. Mr Chairman, they
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make the case much better than | can, and | am very grateful for their support.

Mr Chairman, | would also like to make a second, general remark which is
that in the course of the debate, whether it is in connection with the Bill or in
connection with the Committee stage amendments, there appeared to be a
crudeness of approach. It seems to be very, very broad brush. If we are
against Vietnamese boat people because of the various things they do, then we
support the Bill and oppose my amendment, and therefore if we oppose the
Government's Bill and support my amendment then that must be because we
support Boat People, including the violence they have shown in the recent
incident in Whitehead. Mr Chairman, this is, with respect, not the right attitude.
Whatever our view towards the general policy on Vietnamese migrants, whatever
our sentiments, we should closely examine the Bill and the amendments for the
actual effect. Our duty requires us to do so.

Mr Chairman, some of our Members have taken the opportunity to voice
the general view towards the Vietnamese boat people problem, and of course
they have the right to do so, but I think we should really keep to the issue on
hand and the issue on hand arises from the Privy Council's decision.

The Privy Council's decision has been criticized for making a lot of trouble
for Hong Kong, but, with respect, that decision is exceedingly sensible and
reasonable, obviously so. And it goes like this. If the Vietnamese
Government has a policy of not accepting non-nationals then there is just no
possibility of removal. Now, this must be right. If the Government does not
agree that there is such a policy or the policy is actually not put into practice,
then what the Government ought to do is to overturn this fact by evidence.

Now, are we saying that even if there is no chance for repatriation we
should still detain these people until the detention has lasted so long that they
could rely now on the second limb of the Bill or the amendment, that is, when
they have been detained for an unreasonable period of time? That must be
wrong. So, if we pass the Government's amendment, it would mean that we
allow the Administration to lock up someone even though the lawfulness is
questionable, and that cannot possibly be right.
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Mr Chairman, | now refer to specific points raised in different speeches.
| shall not go to each and every one of them, but there is one point, for example,
by the Honourable CHEUNG Hon-chung. He referred to the fact that this Bill
deals with the treatment of illegal immigrants and that the situation had been
changed by the Privy Council decision. He reiterated that our present policy
regarding illegal immigrants should not be changed. W.ith respect, he has
misunderstood our policy towards illegal immigrants. It is that this Government
cannot detain an illegal immigrant unless it is done according to the law. The
law says that they may detain an illegal immigrant pending removal. What is
required is that the Government, the Administration, should be the people to
prove that this purpose is still alive, is achievable.

The Government ceases to have power to detain anybody, any illegal
immigrant if it has become unlikely that he can be removed from Hong Kong,
that he can be accepted by the country of his origin or suspected country of origin.
This policy remains unchanged. Whether it is in the Bill or in the Committee
stage, that policy should remain unchanged. | think that the Honourable Mrs
Selina CHOW also raised the same point, that we are dealing with illegal
immigrants, we are not dealing with the inhabitants of Hong Kong. But
narrowly, speaking on the rights of illegal immigrants, on the executive authority
regarding illegal immigrants, the situation is the same. If you exercise a power
of detention, you must prove that you are exercising that power lawfully. And
whether you are exercising that power lawfully or not is for the court to decide,
and the court in deciding must have power to look into all relevant evidence.
That is what we are talking about. And it is on this point that | claim that the
Government's Committee stage amendment is not clear.

Now, Mrs Selina CHOW, in stating the position of the Liberal Party,
seems to support the Administration's Committee stage amendment on the
understanding that the court's hands are not tied, that the court would still be able
to consider the overall question whether the person is being detained for the
purpose of pending removal. And | understand that my amendment is not
supported by the Liberal Party because it is not necessary. | think this needs to
be underlined. And that appears to be the same position as the Honourable
Bruce LIU. That is to say, my amendment is not supported not because it states
a policy which they do not support but simply because they think it is not
necessary. And their understanding of the intent of the Bill is such as not to
preclude the court from considering overall whether the person's removal is still
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possible, notwithstanding no response has yet been received from Vietnam.

Now, | would prefer Members to accept the view of the Honourable Albert
HO that if there is a chance of the present Committee not stating that, if there is a
chance of their being wrong, then they should support my amendment because
my amendment makes it very clear. It is not against their fundamental view.

Mr Chairman, finally I come to the speech of the Secretary for Security in
moving the amendment. The Secretary reiterates the original intent and
confirms my view of what he considers the loophole to be, namely, that people
may be able to use fraudulent documents. With respect, this argument will not
work. The document may be false or it may be true. Now, if it is true, if this
person is indeed a non-national and if indeed there is a practice and a policy of
not accepting non-residents, non-Vietnamese, then surely there is no point
detaining him.  So, everything depends on whether the document is false or true.
Whether a document is false or true is a matter of evidence and should not be
pre-judged. The Secretary cannot be saying that we should lock these people up
in case their document is false or in case the document is falsely obtained.

The Secretary also says that the Committee stage amendment of the
Administration does not preclude release when a person has been detained for an
unreasonable period of time, but Mr Chairman, the time, the duration of
detention and the purpose of detention are two different things. If the detention
is for an unlawful purpose then even one hour of detention is too long, because if
the purpose is unlawful then the executive authority just cannot detain this
person. So, the Secretary should not be referring to the second limb because we
are really talking about the first limb, which is the purpose of the detention.

At the end of the day, Mr Chairman, I am simply making two points,
namely, we must not allow our emotion or our view, general view towards
Vietnamese boat people, to get away with our better judgment. We should look
at each of the Committee stage amendments in a detached manner, study the
effect in law, especially because it would affect the personal liberty of people to
come and because it sets a bad precedent because it is ambiguous.

Mr President, if Members generally agree that the law should be clear, |
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would strongly urge them to support my amendment and vote against the
Government's amendment. Thank you, Mr Chairman.

MRS SELINA CHOW: Mr Chairman, | hesitate to debate on law with such an
eminent barrister, but since Miss Margaret NG raised a query as to why the
Liberal Party is supporting the government amendment rather than hers, | will try
and explain, although not quite as eloquently as Miss NG has tried to persuade
this Council to support her.

Actually, as far as the two amendments go, | think that the one focus that
we should zero in on is Miss NG's addition to subsection 1(AB), which reads:
"And no court considering whether a person is being detained pending removal
shall be precluded from determining that the person is not so detained
notwithstanding that a response is awaited to the request from the Government of
Vietnam." It took me a long, long time, not being a lawyer, to make out what
that meant but | did in the end. What it meant was that, although Miss NG was
unsuccessful in defeating the Government's Second Reading of the Bill, and
although she has accepted the Government's Committee stage amendment in
redefining the phrase "pending removal”, which is (% {# ;& &), which is to
include "awaiting a response to the request from the Government of Vietnam",
she has chosen to add in the rather longish phrase that | just read out in order to
take away on the other hand what on the one hand the Government has given in
the amendment to try and make it absolutely clear that the Government's policy
of awaiting a response is actually reflected in the law.

What she is doing is in fact to allow the Government to give this
clarification on one hand and take away on the other. She is actually giving,
under her amendment, the power for the court to disregard the "awaiting response
to the request from the Government of Vietnam".

Now, I think that this, of course, may not be acceptable if it were not for
subsection 1(AC) which actually is already very plain in the Government's

construction, which says very clearly: "For the further avoidance of doubt,
nothing in subsection 1(AA)" — that is, the one defining "pending removal" to

include "awaiting a response to a request from the Government of Vietnam" —
"shall prevent a court ...... from determining that a person has been detained for
an unreasonable period." That means that, in spite of that definition on
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"pending removal”, the court is still not being prevented from determining that
the person has been detained for an unreasonable period.

Now, in our view, the "pending removal™ definition has to be seen in the
context of this entire amendment that has been put forward by the Government.
We feel that because there is subsection 1(AC), the risk of the so-called arbitrary
detention is not there.  So, that is why we feel that for the sake of clarity, for the
sake of very clearly spelling out the government policy as reflected in the
legislation, and also because of that safeguard in subsection 1(AC), we accept
that the Government's construction is indeed better than Miss NG's.

SECRETARY FOR SECURITY: Mr Chairman, | shall be brief and | hope
simple. The Honourable Miss Margaret NG argues that, even as amended as |
now propose, the Bill will still be ambiguous. With respect, there is nothing
really ambiguous about it. That is not only my view but also the view, as |
understand it, of the legal adviser to this Council.

To amend the Bill as proposed by Miss Margaret NG could once again cast
doubts as to whether the purpose of "pending removal” does indeed include
"pending a response from the Vietnamese Government". If the effect of her
amendment is to permit releases from detention while awaiting a response from
the Vietnamese Government as to whether the Vietnamese migrant is acceptable
for return, it would drive a coach and horses through our detention policy as |
have described earlier. In effect, we will almost be back to square one.

Miss Margaret NG's amendment is not about clarity, but to change the
detention policy which | believe is supported by the community. Any
Honourable Member's right to propose such a change cannot be gainsaid, but |
believe that it would not be in the best interests of resolving the Vietnamese
migrants problem, nor is it welcomed by the community at large. | strongly
urge Honourable Members to support the amendment which | propose and not to
support the Honourable Miss Margaret NG's amendment.

Question on the amendment put.

Voice vote taken.
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THE CHAIRMAN said he thought the "Noes" had it.

Mr Ronald ARCULLI and Mr IP Kwok-him claimed a division.

CHAIRMAN: The Committee shall now proceed to a division.

CHAIRMAN: May | remind Members they are now called upon to vote on the
question that the amendment to clause 2 moved by the Secretary for Security be
approved. Would Members please register their presence by pressing the top
button, and then proceed to vote by choosing one of the three buttons below?

CHAIRMAN: Before | declare the result, Members may wish to check their
votes. Are there any queries? The result will now be displayed.

Mr Allen LEE, Mrs Selina CHOW, Mr LAU Wong-fat, Mr Edward HO, Mr
Ronald ARCULLI, Mrs Miriam LAU, Dr LEONG Che-hung, Mr Frederick
FUNG, Mr Eric LI, Mr Henry TANG, Dr Samuel WONG, Dr Philip WONG, Mr
Howard YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan,
Miss CHAN Yuen-han, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr
CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW
Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK
Ying-fan and Mr NGAN Kam-chuen voted for the amendment.

Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr CHIM Pui-chung, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Fred LI, Dr YEUNG Sum, Mr WONG Wai-yin, Miss
Christine LOH, Mr LEE Cheuk-yan, Mr Andrew CHENG, Dr Anthony
CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr
LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG
Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling voted
against the amendment.
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THE CHAIRMAN announced that there were 29 votes in favour of the
amendment and 26 votes against it. He therefore declared that the amendment
was agreed.

CHAIRMAN: Miss Margaret NG, as the Secretary for Security's amendment to
clause 2 has been agreed, you may not move your proposed amendment to clause
2 as it is inconsistent with the decision already taken.

Question on clause 2, as amended, put and agreed to.

Council then resumed.

Third Reading of Bill
THE SECRETARY FOR SECURITY reported that the
IMMIGRATION (AMENDMENT) BILL 1996

had passed through Committee with amendment. He moved the Third Reading
of the Bill.

Question on the Third Reading of the Bill proposed, put and agreed to.

Bill read the Third time and passed.

MEMBER'S MOTIONS

PRESIDENT: I have accepted the recommendations of the House Committee as
to the time limits on speeches for the motion debates and Members were
informed by circular on 20 May. The movers of the motions will each have 15
minutes for their speeches including their replies, and another five minutes to
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speak on the proposed amendment, where applicable. Other Members,
including the mover of the amendment, will each have seven minutes for their
speeches. Under Standing Order 27A, | am obliged to direct any Member
speaking in excess of the specified time to discontinue his or her speech.
STRENGTHENING OF CIVIC EDUCATION FOR YOUTH

MR LO SUK-CHING to move the following motion:
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Question on the motion proposed.

PRESIDENT: Mr LAU Chin-shek has given notice to move an amendment to
this motion. His amendment has been printed on the Order Paper and
circularized to Members. | propose that the motion and the amendment be
debated together in a joint debate.

Council shall debate the motion and the amendment together in a joint
debate. | now call on Mr LAU Chin-shek to speak and to move his amendment.
After | have proposed the question on the amendment, Members may express
their views on the motion and the amendment.
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THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
MR LAU CHIN-SHEK's amendment to MR LO SUK-CHING's motion:
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Question on the amendment proposed.
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MR DAVID CHU: Mr Deputy, | second Mr LO Suk-ching's appeal. We must

make our youths ready for the post-colonial era. | do not support Mr LAU
Chin-shek's amendment which is too politically oriented. Let me explain.
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| have long advocated educating our children about their obligations as
well as their rights. Our youths must be taught right from wrong. They need
our guidance. If we are not providing it, then we were at fault and cannot blame
anyone else for their troubles and our failings.

For years, our Government has been reluctant to introduce moral education,
which is a major component of civic education. Some of our opinion makers
appear embarrassed about promoting our cultural heritage and communal
identity.

This is so partly because some in our midst have imposed on society the
western view that morals should not be taught. They say morality is subjective
and ambiguous. | say this is not so. They say Hong Kong is a western society
and must do things which liberal westerners approve. | say this is nonsense
because many in the west are also calling for the return to moral standards and
family values which had made their countries successful. More and more
westerners are rejecting the liberal ideology and embracing tradition. Our 4 000
years of civilization and 2 500 years of Confucian teaching have clearly passed
the test of time.

There are many points in Mr LO's motion. | will discuss several of them.
One of these is his call to us to help Hong Kong decolonize. By this he means
the end of mindless copying of things western. By this he means we have
something intrinsic in our ways which we should nurture, not toss away. By
this he means we should distill what is good in other societies and keep out the
bad. By this he means we should instill pride and personal dignity in our youths.
By this he means educating our youngsters to lead, not to follow fads, to do
things for themselves rather than expect foreigners appointed by the Queen to do
things for them. | was raised in America, and let me tell you, everyone respects
someone who is true to his roots, true to himself. Nobody thinks much of a pet
monkey, however well it can mimic.

When our Government does agree to civic education, it concentrates on
letting people out to vote and sue for their human rights as defined by activists.
| agree democracy is important. Human rights are important. The independent
Judiciary is important. The Basic Law in fact enshrines these for our future.
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We go to the polls once every four years. We sue for human rights once in a
blue moon. We try to avoid the court if we could. We, however, take with us
our moral being every second of the day for all our lives. | am convinced that
civic education devoid of moral education is like wearing shoes without bottoms.

The civic education | envisage is one that also instructs our youths of their
duties as much as their liberty. The latter without the former is a recipe for
anarchy. | would like to have a civic education that echoes the sentiment so
well expressed by John F KENNEDY: "Ask not what your country can do for
you, but what you can do for your country". That country, in our context, is
China, of which Hong Kong is a highly autonomous but inseparable part.

Only when our youths can strike the balance between commitment to
society and their personal freedoms are they truly educated, truly responsible,
truly free. A slave to fashion — fashion of clothes, fashion of ideology — is
still a slave even if he thinks he is free. We must have the correct civic
education to inoculate our children against the moral laxity and cultural licence
that are causing decay to many western societies —societies which we should

sometimes pity rather than admire.

| support Mr LO's motion. You can be sure | will continue to push for
thorough civic education into the Special Administration Region era just around
the corner.
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THE PRESIDENT resumed the Chair.
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PRESIDENT: I now invite Mr LO Suk-ching to speak on the amendment to his
motion. You have five minutes to speak on the amendment, Mr LO.
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Question on the amendment put.

Voice vote taken.

THE PRESIDENT said he thought the "Ayes" had it.

Mr IP Kwok-him claimed a division.

PRESIDENT: Council shall now proceed to a division.

PRESIDENT: May | remind Members that they are now called upon to vote on
the question that the amendment moved by Mr LAU Chin-shek be made to Mr
LO Suk-ching's motion. Will Members please register their presence by
pressing the top button, and then proceed to vote by choosing one of the three
buttons below?

PRESIDENT: Before | declare the result, Members may wish to check their
votes. Are there any queries? The result will now be displayed.

Mr SZETO Wah, Dr LEONG Che-hung, Mr CHEUNG Man-kwong, Mr
Frederick FUNG, Mr Michael HO, Dr HUANG Chen-ya, Mr LEE Wing-tat, Mr
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Fred LI, Dr YEUNG Sum, Mr WONG Wai-yin, Mr LEE Cheuk-yan, Mr Andrew
CHENG, Dr Anthony CHEUNG, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr
LEE Kai-ming, Mr LEUNG Yiu-chung, Mr Bruce LIU, Miss Margaret NG, Mr
TSANG Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling
voted for the amendment.

Mr LAU Wong-fat, Mr Edward HO, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr
Henry TANG, Mr Howard YOUNG, Mr CHAN Kam-lam, Mr CHAN Wing-chan,
Miss CHAN Yuen-han, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr
David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LO Suk-ching and Mr
NGAN Kam-chuen voted against the amendment.

Mr Eric LI abstained.

THE PRESIDENT announced that there were 23 votes in favour of the
amendment and 16 against it. He therefore declared that the amendment was
carried.

PRESIDENT: Mr LO Suk-ching, you are entitled to your final reply and you
have five minutes and 32 seconds out of your original 15 minutes.
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The digital timer showed 0532

PRESIDENT: Mr LO Suk-ching, your time is up. Could you try to complete
your speech by adding two more sentences.

BANBEERE  AANC#HSTE - B -
Question on Mr LO Suk-ching's motion as amended by Mr LAU Chin-shek put

and agreed to.

PROVISION OF GENERAL PUBLIC MEDICAL SERVICES AT HALF
THE NORMAL FEES AND CHARGES TO PERSONS WITH
DISABILITY AND THE ELDERLY

MR FRED LI to move the following motion:

KBRS B LE [ B A LR 60 BRERLL F A I — A 4 B
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PRESIDENT: Mr Fred LI, you are entitled to reply and you have five minutes
19 seconds, out of your original 15 minutes.
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Question on the motion put and agreed to.

ADJOURNMENT AND NEXT SITTING

PRESIDENT: In accordance with Standing Orders, | now adjourn the Council
until 2.30 pm on Wednesday, 29 May 1996.

Adjourned accordingly at six minutes past Ten o'clock.



