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Special Labour Importation Scheme for the
Airport Core Programme Projects and related issues
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PRESIDENT: Honourable Members, Mr Frederick FUNG asked me to rule, at
the last sitting whether it was in order for Mr Albert HO Chun-yan to strongly
question the "3 (2" of the Association for Democracy and People's Livelihood,
or rather the "3 (2" of Legislative Council Members who are also members of
the Association. | said | would make a ruling at this sitting as | needed to
listen to the tapes and to reflect on the matter first.

| have checked a number of Chinese dictionaries, dictionaries of Chinese
phrases, but have not been able to find the phrase " (2" in those dictionaries.
It is obvious that the expression, though now in circulation in Hong Kong, is not
a well-established one. Some might insist that this two-character phrase means
"Integrity" whilst others believe that the first character stands for "integrity" and
the second stands for "credibility". It appears that the phrase might mean
different things to different ears.

I am now of the opinion that the expression, when loosely used, should be
understood as "sincerity" in general.

That part of Mr Albert HO's speech which is the subject of Mr FUNG's
point of order is:



LEGISLATIVE COUNCIL — 10 July 1996
16 kR — —hARARNEEHATH

"We, that is the people of the democratic camp, strongly question
the sincerity of the Association for Democracy and People's
Livelihood, especially their sincerity in the support of a democracy."

| have given the matter much thought. Questioning other Members'
sincerity in the support of democracy is, in my opinion, an expression of the
opinion of that particular Member and can hardly be regarded as out of place in a
debate in a political forum like this legislature. As Mr HO did not use offensive
and insulting language in his speech, | rule that he did not breach Standing
Orders.

Addresses

Report of the Public Accounts Committee on Report No. 26 of the Director
of Audit on the Results of Value for Money Audits (June 1996 - PAC Report
No. 26)

MR ERIC LI: Mr President, on behalf of the Public Accounts Committee (PAC),
| have the honour to table our Report No. 26 today.

The Director of Audit's Report No. 26 on the results of value for money
audits completed between October 1995 and February 1996 was tabled in this
Council on 24 April 1996. Following discussion, the PAC decided to carry out
in-depth investigation into 11 subject matters raised therein. The Report tabled
today contains the conclusions and recommendations that the PAC have reached
on these matters.

Mr President, it is not my intention this afternoon to go over the
conclusions and recommendations of our Committee on all the 11 items.
However, it is appropriate that | highlight some of our main concerns and
recommendations.

First, the Committee feel perturbed that the Administration does not seem
to have learnt any lesson from the past. In the PAC Report No. 19 published in
January 1993, we expressed concern, after hearing evidence on the audit report
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on "Reprovisioning of ferry piers in Kwun Tong", that the Administration had
failed to include information on the expected length of the future usage of the
piers in the submission to the Finance Committee seeking funding approval for
the reprovisioning. At that time, the Committee urged the Administration to
ensure that, in future, all important and relevant information should be included
in the submissions to the Finance Committee when seeking funding approval.
The Administration, in the Government Minutes tabled in this Council on 5 May
1993, stated that it would ensure that in future all such information would be
included in submissions to the Finance Committee. However, our examination
has revealed that the Administration has repeated the same failure when they
sought funds on 11 June 1993 for the Northcote College of Education
improvement project. The Finance Committee approved funding for the project
at an estimated cost of $19 million, without knowing that it would only have a
useful life span of two years! | would strongly remind those government
officials responsible to take heed of their promises to the PAC so as to avoid the
possibility of leading the Finance Committee into ill-informed decisions. The
Committee considers it imperative that the Administration should provide the
Finance Committee with sufficient and all relevant information, including the
useful life span of a short-lived capital project, when seeking funding approval.

We are also concerned to find that the Housing Department's squatter
control teams have maintained an excessive level of staff for a long period of
time despite the marked decrease in squatting activities in recent years. In sharp
contrast, the Department of Health has an acute shortage of Pharmacist
Inspectors to monitor the sale and supply of controlled drugs, and the Customs
and Excise Department also suffers from a similar problem of having insufficient
Assistant Trade Control Officers, to clear the backlog of consignment check
cases on textiles licences and notifications. The Committee therefore strongly
urges the Administration to keep a vigilant eye on the staffing level in various
departments in the light of material changes in the services required to ensure
that scarce resources are best utilized in dealing with more prevailing social
ISSues.

A further issue raised in the Director of Audit's Report relates to three
capital works projects at the Kai Tak Airport which did not follow the normal
funding arrangements for government capital works projects. These projects
bypassed the government mechanism for financial control and proper accounting
and circumvented the necessary financial control by this Council through the
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Finance Committee. We appreciate that, according to the Public Finance
Ordinance, the Financial Secretary has the power to decide what constitutes a
public works project and that, in very exceptional circumstances, Policy
Branches and departments may exercise flexibility in fast-tracking the normal
procedures for well-defined, urgent and special capital works projects. We
nevertheless consider it imperative that the approval of the Finance Committee
must still be obtained before the commencement of the works. This is proper in
order to uphold the legislative control of public finance and public
accountability.

We would also like to express our observation that there is room for
improvement in the Government's system in awarding public works project
contracts, particularly to those tenderers with significant adverse performance
records. We have evidence that delays in the completion of projects have been
caused and additional costs incurred because of the tenderers' unsatisfactory
performance. We also consider that contracts which stipulate restrictions of
works or other requirements should be fully justified in order to avoid incurring
unnecessary expenditure. We note from the Director of Audit's Report that in
one of the reported contracts placing restrictions of work during the swimming
season, whereby the contractor had to concentrate work in certain areas and at
certain times of the year, created an uneven workload and added the cost by 15%
to 20% (roughly between $6.9 million and $9.2 million). However, value for
money was not achieved because the restrictions had not been strictly enforced,
and the contractor had, in many instances, been allowed to work during the
restricted periods. The Committee are of the view that both the Central Tender
Board and the relevant departments have an important role to play in screening
out contract terms with unnecessary costly restrictions.

The Committee have worked very hard in the last two and a half months
with the full co-operation of the Administration. In particular, | owe my thanks
to all members of the PAC for their contributions and the Director of Audit for
the assistance that he and his staff have rendered to the Committee. 1 also wish
to express my sincere appreciation of the dedicated support given by the
Secretariat staff, and of the wise counsel from our always dependable Legal
Advisers.

Thank you, Mr President.
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Enquiry into the circumstances surrounding the labour disputes involving
imported workers under the Special Labour Importation Scheme for the
Airport Core Programme Projects and related issues
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Hong Kong Airport Authority Annual Report 1995-1996
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ORAL ANSWERS TO QUESTIONS

PRESIDENT: As we are set for a long sitting today, | will keep question time to
around one hour. Members should keep their supplementary questions short,
avoiding long, argumentative and repetitious preambles and multi-barrelled
questions.

Visa-free Stay for Chinese Visitors
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PRESIDENT: Mr James TO, are you claiming that your question has not been
answered?
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REAE  WMAERS BURREER - & —FZEMEGRER - HiEHA
LEAMEHNER -

PRESIDENT: Are there two million Chinese nationals transiting Hong Kong for
foreign destinations per annum?  Was that a point made by you, Mr YOUNG?

MR HOWARD YOUNG: No, Mr President, | did not say there were two
million transiting. There are two million visiting and transiting.

ARREREER  AHEGETEAE T - &2 17T R E AT T
TR RIE A5 - TR AEX AT ] 20 B BT 12 2 FT - 0 17 7T BE & 7l 7%
P& 1 P A BE A o 15 TH IR B M B i R it T A R T
G J £ H BT B IR AL A AR R RER 5 - A E O — &
IS EM + WS - H B 3IF BTN - P LLBORT Al 25 4 7 38 TR 7
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—{EHFe ? AR A HFERE RN FEIL A ERE - B2EREEA
THEH - AEFE  BRMAMGHWEHEY  EHBHEKEFNHHEESS
o

Five-year Plan for Arts Development

2. MRS ELIZABETH WONG asked: Mr President, will the Government
inform this Council whether it has any knowledge of the timing for the
implementation of the five-year plan for arts development drawn up by the Arts
Development Council?

SECRETARY FOR BROADCASTING, CULTURE AND SPORT: Mr
President, the Hong Kong Arts Development Council's Five-Year Strategic Plan,
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which sets out the blueprint for the development of the arts in Hong Kong for the
period from the year 1996-97 to the year 2000-01, was drawn up in December
last year.

In the Strategic Plan, the Council has identified 74 key tasks under four
broad goals, namely, access, excellence, resources and advocacy. In order to
carry out these tasks, the Council has proposed 292 action steps to be
implemented during the five-year period ending 2001.

The Council began to implement the Five-Year Strategic Plan on 1 April
1996. To date, the Council has commenced implementing 59 of the 74 key
tasks, and 157 of the 292 action steps.

MRS ELIZABETH WONG: Mr President, could the Secretary elucidate or
elaborate on which 59 of the 74 key tasks and which 157 of the 292 action steps
have in fact commenced implementation? If not today, | would be very happy to
wait for a written reply.

SECRETARY FOR BROADCASTING CULTURE AND SPORT: Mr
President, | would be very happy to provide Mrs WONG with the details that she
has asked for in this question, in writing. (Annex I)
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Emergency Medical Treatment for Non-Hong Kong Residents
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PRESIDENT: | take the two to be two parts of one single supplementary.
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PRESIDENT: The reciprocal agreement with the United Kingdom, will it
become invalid in July 1997?
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Remuneration and Benefits of Policy Secretaries
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PRESIDENT: Miss Emily LAU, you are not supposed to add words to the
original question.

REWEER : SH LEILL  HAIEHR P& -

PRESIDENT: Miss LAU, or else the Secretary cannot really answer it. You
can bring in the words when you ask your supplementary.
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PRESIDENT: As a member of the Senior Non-Expatrial Officers Association,
or a member of the administrative service, or as the Government's representative?
Or all three rolled into one? (Laughter)
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Japanese Apology for War Atrocities
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BRNEERM  THLL  BEREEFTECREETRELHERE - H
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BIE 7 5 X A 1 75 AT TE 1B AR T L E TR - 75 TR & B F T
FIE ? HEIN G FEI BTN ? FL @B 7 &S UAZIZFIE 7 B
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& WE LA LEIENE 7 &R A Y EEFEIE ?

PRESIDENT: It is a rhetorical question.

TEBREM  LHELL  LBEFHZHESF =S ARG — 15
E o HMRARIE TG AL FEH - B EH— LR )R LRI E -
5 1] & BT P UL B 7 ) & BN E T JE A 1R 7

SECRETARY FOR SECURITY: Mr President, as | have mentioned, the Peace
Treaty of San Francisco which also applied to Hong Kong, made provisions for
the Allied States to dispose of Japanese assets under their jurisdiction by way of
war reparations. The British Government and other Allied Powers agreed that
the sums received would be recognized as a full discharge by the Japanese
Government of its obligations. In other words, | am afraid, the scope for legal
redress in seeking compensation is constrained by the San Francisco Peace
Treaty of 1951.

WARZER : ZHELE  RLEARE I —FAIRFIEF - HARBFFE
BT T HATIEF T - BEFMITIAAT BN #EE & 2L T HE 7 522 EEAT IR
ia BB RATIRAC 7

SECRETARY FOR SECURITY: Mr President, | do not have the facts and
figures here. But | think the important thing is to say that on the question of a
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legal liability from the Japanese Government, that has been taken care of by the
Peace Treaty of San Francisco in 1951.

PRESIDENT: Mr Edward HO, are you claiming that your question has not been
answered?

MAKXRZEER KL A HIEAFELEE ?

SECRETARY FOR SECURITY: I shall try to dig up the information which |
believe is many years old.  So if the information is available, | shall be happy to
provide it in writing. (Annex I1)

W&{ZZER : ZHEE  RLAT 1 EENER =F TR - HAEE
e R A F B F 75l 3 A 18~ LSRG HI K A IR il A BRI Z S -
HEJEHNTE R G A EG BN NI REELE T — U E - 528 =FTIKF
FIHTFE A VIIE  FHTE 7 - T - B2 BT 2 5 BT 1% Z T &
A+ Al IR — I EBFF L - BRI AR E GG BGFHIRITHIER » — 1)
H R 7 #EHFE LA R EZENEZEE & BENER - PIAG 7 E A&
F o HE—NNECFECH —HIA X EfG & ETRE ?

SECRETARY FOR SECURITY: Mr President, I am not sure if the question
falls within my ambit of responsibility which looks after security. So | think
that this is a question for the British Government which I think I will have to take
up with the relevant authorities.

PRESIDENT: Mr Albert HO, are you claiming that your question has not been
answered?

W&{ZZERM : ZHtE  AEHHKIIHERZEFRINZRERFE K5
B LIER » =4 FT B ERENT - TEFED. .. ...



LEGISLATIVE COUNCIL — 10 July 1996
kR — —hARARNEEHATH 37

PRESIDENT: Mr Albert HO, which part of your question has not been
answered?

WR1IZZEER : AN EEHKNETHE R LR EE R L o AR R
LA REE & - A A & B 5% L & ] e 7

PRESIDENT: The Secretary has said that she will take the matter up with Her
Majesty's Government.

W&{ZZER : ZHIEE  PEEHELEELNTFTF LA - ARE E BN H
ﬁ/@ﬁ LEHMEI G - A& 2 b e BT BB - A L e SR S
57 HEBEBTF LB A& L7

SECRETARY FOR SECURITY: Mr President, | have said earlier that | will
take this up with the relevant authorities. (Annex I11)

WX ERER  LEEL  TEEBNIEFHREFEE T Z/ETT T 11747
HFIE B - T 1 1E AL 7 e F R A L8951 B B #2362 (F B 20 47 7 —
Lon] R R o HEFEVIBHIFEFHEZZEANRERRARNETE - jE A
BWE  GELEETEFE - rEMERILINERSE - HE BT & E
HBT - 175 8 & B A 28 3 30 13 R E FEHY & BN - F A5 L 5 N B AT A
T 1 £7 28 fig 1 7 JE B9 ZEWE 7

SECRETARY FOR SECURITY: Mr President, while the Hong Kong
Government fully sympathizes with those who suffered loss and hardship in
Hong Kong during the Japanese occupation, the Government cannot press the
British Government to further pursue with the Japanese Government on the
matter of seeking compensation for those Hong Kong residents who are still
holding Japanese wartime currency. Under the Peace Treaty with Japan signed
by the United Kingdom and other Allied Powers in San Francisco in 1951, which
also applied to Hong Kong, the sums received at the time will be recognized as
the full discharge by the Japanese Government of its obligations. | do not think
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that we can change or rewind history.

BRNEERM : ZTHELL - T HRARGHE - HEHEZAENL » &5
EELEEBERE T - (055175 A 1738 7 L JE i 8 & 8 A GBS H A 898 #
HE - EEFHM 72U RIEF G HT55 - YT 7

PRESIDENT: Mr TSANG Kin-shing, | did not rule your question out of order
for exceeding the scope of the original question. I ruled it to be rhetorical, in
other words, argumentative. You were making a point. | now accept your
present supplementary.

SECRETARY FOR SECURITY: Mr President, | would like to reiterate that we
are very sympathetic to those who have suffered physically, mentally,
emotionally and financially during the Japanese occupation of Hong Kong. But
| think the fact remains that | do not think that we are in the position to render
assistance to them for the reasons | have just explained.

As regards the moral obligation or whether Her Majesty's Government is

going to pursue, | think it is for Her Majesty's Government to answer.

PRESIDENT: Mr TSANG Kin-shing, are you claiming that your question has
not been answered.

SR EERM - B EIESELE -

PRESIDENT: Which part?

BREMREER  RAELA S
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PRESIDENT: Secretary, perhaps | will rephrase the question on behalf of Mr
TSANG Kin-shing. Is there any moral obligation on the part of the Hong Kong
Government to persuade the British Government to do something about it?

SECRETARY FOR SECURITY: I think that in seeking compensation, we may
perhaps explore the moral route.  But whether this would lead to anywhere, | do
not have a crystal ball, I cannot have the answer.

Lawsuits under New Territories Land (Exemption) Ordinance

o
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et By MBI A RIZRANEE  MASEE > E  SFF
i BEAS C BESFAORFD 0 - LR EEH A E UL 2 RE
Corit st (Fon ) fRGI) MES LM ARE - AL MR EBRRIEE
BRI BEAR 1% - F 2t 20 A I i 28 15 b A R RE B RC %

EREETE - £ Gttt (o) Gpl) EEER - BT FER R
B EE - 7B R R EGE R OB R S o BURF BN BT — SRR 5% B Y £F A RO
REHNEEER  ZB8S5ERHRE HELZEGNFREZFERIRE - ER/1
RUEET -—ELARABFEHEEER LEK > REETH wm ZEZEN T
AT 5 H HYRER o S 5725 W BUHs g B Tk & (R A2 B ISR AT I - | A R
B B 5L - Bl TF 2 BB B ECE i E H R B As R R 808 ik 55 1 — &6
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HEBRERM LHELL KRB RAEENRE K - RITHEEZF BRI
i E AT PIAIHETT - E IS B T+ 74 o B A Al & A — &
B - F0 5 A Py B B R AE (VR 2 IR T 2200 7 LUR B ik (L
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BiFRE - WEEREOIH - HETREE —RECIEZEENET
B - FEE BRR DI 2K ER - E AR Y EEE R B > T REABREE - ILHE
WARHEE - Pl —HEUREBE#H IR HERENRHBECE ZRHE
oo Bl M EE LAY R MR - fE5E T /R A IR o BRI AT
T —EDRREWEMEAT & - KL - FoHEE M E 2 B -

FOKEZRER  ZELL - T B A E BT RS R AT B
EHREMNFE  HENTE T - KTFBEHIZES G 2 AL L - 8
SO 2 T i AL IR 7 ot At R L] ] 2% 2 (i L A B G S
12 PG 8 8 7

BiFRE - HE  BUF —HLUREEELNAER 26— A5 EiX
PR L L DIERNN Z 8 g P EERE - BERER—MFFE > BEBK L
RAE > UARIERFGZEGNERE  FENPENRBEE - RMAERRE
BEEO#HY  HNRERERZEENE > B —HH  WHERZ N A
2 HCE]E [ ERE

PRESIDENT: Mr LEE Wing-tat, are you claiming that your question has not
been answered?

FKER P EIEL  E  HEIEH S — T

W&{ZZER « ZHELE - T B A7 G RZEHFEMITRELERL - B
5 R IF TN 75 R — FEH A r A OT &1 o AT O 19 BB BT I8 i B A B
&L - R HIIF IR G & W E 1T &R R TF - i 7B 2805 7 ) i
T HGE RN G EZ P E W - 075515 — 2L JE 7% 17 47 2R s 197
EEWE ? AR GEEITEF - A b 1EEIE 7

BIFRE « ERJed » WA RS R MR A R EHE(TE — Hmav&E - H
—JiE > M EEMAE - BB EEENE - CHER AKMMAEE
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T

WRITTEN ANSWERS TO QUESTIONS
Planning Criteria for Hospital Construction

(. RREZRER: HLEEKNIRIIRAEN G #HFEH - B & A
KRG E T -

(@) A 2N 5 B B 09 % K IR B H A R AT AT i i
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(b)  HLLE 75 B 25 BB R 5578 75 09 B DIR IR A2 1] FE R
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Housing Authority's Shop Letting by Negotiation
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Criteria on Attorney General's request for Death Inquiry
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Co-ordination of Information on Copyright Ownership
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Polyclinic Services
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Employees Retraining Scheme Programmes

12. MR SIN CHUNG KAI asked: Regarding the retraining courses offered
by the Employees Retraining Board, will the Government inform this Council of:

(@) the number of workers who have joined the following programmes
since the implementation of the Employees Retraining Scheme:

(i)  General Retraining Programme
I Courses on Job Search Skills
1i.Job-Specific Skills Courses
ii.  General Skills Courses

iv.  Skills Upgrading Courses

(i)  One-the-Job Training Programmes, with a breakdown by
industry

(ili)  Programmes for the Elderly
(iv) Programmes for Disabled and Industrial Accident Victims
(v)  Other Programmes; and

(b) the contents of each of the above programmes?
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SECRETARY FOR EDUCATION AND MANPOWER: Mr President,

(@)

Since its establishment in 1992, the Employees Retraining Board
has provided a total of 136 149 retraining places under the
Retraining Programmes and the On-the-Job Training Programmes as
at the end of June 1996. A breakdown of the number of retraining
places by type of course is set out below:

(i)

(iii)
(iv)
(V)

Programme

General Retraining Programme

iv.

Job search skills courses
Job-specific skills courses
General skills courses
Skills upgrading courses

Sub-total:

On-the-Job Training Programme (by industry)

iv.

Vi.

Vil.

Communication, Social and Personal Service
Import and Export and Retail and Wholesale
Manufacturing
Finance, Insurance, Real Estate and
Business Service
Hotel and Catering
Transport, Storage and Communication
Others

Sub-total:

Programme for the Elderly

Programme for Disabled and Accident Victims

Other Programmes

Grand total:

No. of
retraining
places

28 307
19 902
69 725

1927

119 861

3857
2723
1929
1021

908
680
227
11 345

2 888
1485

570

136 149
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(b)

There is no breakdown of the actual number of workers who have
joined each of the above programmes and some workers might have
taken more than one course since the commencement of the
Employees Retraining Scheme.

The general contents of each of the programmes are as follows:

(i)

(i)

General Retraining Programme

Job search skills courses — retrainees are taught job
search skills, interview techniques, information on labour
market, psychological coping skills, interpersonal and
communication skills.

Job-specific skills courses — retrainees are taught
vocational skills for specific occupations. Examples of
vocational skills relate to salespersons, hotel
housekeepers, receptionists, office assistants, junior
account clerks, building attendants, travel assistants and
domestic helpers.

General skills courses — retrainees are taught general

vocational skills such as computer, typing and language
(for example, English, Putonghua and Japanese) training.

Skills upgrading courses — these courses are designed
to help workers of a specific occupation to upgrade their
skills to meet market needs. Examples are skill
upgrading courses for mechanical craftsmen and
technicians, product design and development personnel
and electroplating operatives.

On-the-Job Training Programme — under this programme,
individual employers provide induction training which is
specific to the jobs concerned after they have taken on the
retrainees.
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(iti) Programme for the Elderly — these are specially designed
courses for persons aged 50 and above. They are trained for
occupations such as junior clerks, couriers, carpark attendants
and domestic helpers, and in areas such as office English and
basic computer skills.

(iv) Programme for Disabled and Accident Victims — this
programme includes training for office assistants, cleaning
services, desktop publishing, paging services, mobile kiosk
work and fast food services.

(v)  Other programmes — these are tailor-made courses designed
to train employees for a specific firm or groups of firms, such
as training for paging operators, retail salespersons, market
interviewers and building attendants.

Control and Improvement of Air Quality inside Road Tunnels

13.  MISS CHRISTINE LOH asked: In 1993, the Environmental Protection
Department issued the "Practice Notes on Control of Air Pollution in Vehicle
Tunnels" to all tunnel operators. The Notes set down guidelines on the
minimum requirements for three air pollutants: carbon monoxide, nitrogen
dioxide and sulphur dioxide. As tunnel operators are already required by
legislation and the terms of management contracts to monitor the concentration
of carbon monoxide to ensure that it does not exceed the prescribed limits, and in
view of the Government's recent statement that it will discuss with the tunnel
operators the feasibility of installing nitrogen dioxide monitors inside the tunnels,
will the Administration inform this Council whether:

(@) it will consider bringing in regulatory control on the level of
sulphur dioxide as well as other pollutants (such as suspended
particulates and various hydrocarbons) inside road tunnels; if so;
what the details are; if not, why not; and

(b) it will adopt other measures to improve the air quality in all road
tunnels to a standard conforming to the guidelines laid down in the
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Practice Notes?

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr

President,

(@)

(b)

We will consider the need for legislation to ensure the consistent
application of the air quality standards set out in the Practice Notes
to all road tunnels. The development of new legislation will,
however, require time. In the meantime, and as set out in my reply
to a question from the Honourable CHOY Kan-pui on 26 June 1996,
tunnel operators are already required, either by legislation or by
contract terms, to monitor the level of carbon monoxide in the
tunnels. They are also required to monitor visibility as well. The
levels of carbon monoxide and visibility, together with nitrogen
dioxide, are sufficiently indicative of the air quality inside the
tunnels.

A new ventilation system with nitrogen oxides monitors has recently
been installed in the Lion Rock Tunnel and action is in hand to
upgrade the air quality monitoring facilities in the Airport Tunnel.
We are also assessing the air quality situation in the other
government tunnels and upgrading work will be implemented if
necessary.  For franchised tunnels, the Administration will
continue to discuss with the tunnel operators compliance with the air
quality requirements set out in the Practice Notes issued by the
Environmental Protection Department. A trial scheme to improve
the air quality in the Tate's Cairn Tunnel is being conducted with the
agreement and co-operation of the tunnel operator. Subject to the
outcome of the trial, we will work together with the tunnel operator
to implement the necessary air quality improvement measures as a
matter of priority. In the longer term, as noted above, we will also
consider the need for legislation to ensure consistent application of
the air quality standards set out in the Practice Notes to all tunnels.

Comprehensive Insurance for Subsidized Schools

14, EXKBEM : BT TE LA -

(a)
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Enforcement of Seat-belt Legislation
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Out-patient Services
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Government Support Services for Matrimonial Troubles
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Work Permits for Foreigners
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Labour Importation Related to Second Runway
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Senior Citizen Card Scheme
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BILLS
First Reading of Bills

COMMISSIONER FOR ADMINISTRATIVE COMPLAINTS
(AMENDMENT) BILL 1996

EMPLOYMENT (AMENDMENT) (NO. 3) BILL 1996

EMPLOYEES' COMPENSATION (AMENDMENT) (NO. 2) BILL 1996
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INDEPENDENT POLICE COMPLAINTS COUNCIL BILL
PATENTS BILL

Bills read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 41(3).

Second Reading of Bills

COMMISSIONER FOR ADMINISTRATIVE COMPLAINTS
(AMENDMENT) BILL 1996

THE CHIEF SECRETARY to move the Second Reading of: A Bill to amend
the Commissioner for Administrative Complaints Ordinance.""

He said: Mr President, | move that the Commissioner for Administrative
Complaints (Amendment) Bill 1996 be read a Second time.

This Bill has three purposes. The first purpose is to empower the
Commissioner for Administrative Complaints (COMAC) to investigate those
administrative actions taken by or on behalf of the police, the Independent
Commission Against Corruption (ICAC), and the Secretariats of the Independent
Police Complaints Council and the Public Service Commission in relation to the
Code on Access to Information. The second purpose is to enhance the
operation of COMAC, and the third is to change COMAC's English title to "The
Ombudsman".

Code on Access to Information

We have stated publicly that we will extend the Code on Access to
Information throughout the Government by the end of this year. Under his
existing statutory powers, the COMAC may investigate whether a branch or
department listed in Schedule 1 to the Ordinance has failed to apply the Code
properly. However, Schedule 1 does not include the police, the ICAC, or the
two Secretariats of the Independent Police Complaints Council and the Public
Service Commission, which are thus outside the COMAC's jurisdiction.
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While we do not propose that the COMAC be given general jurisdiction to
investigate complaints of maladministration on the part of these four departments,
we consider that it would be more efficient for the operation of the Code, and
less confusing to members of the public, to have a single independent review
body under the Code. We therefore propose that the COMAC Ordinance be
amended so that the COMAC may investigate complaints of non-compliance
with the Code against these four agencies, for example, the police, the ICAC, and
the two Secretariats of the Independent Police Complaints Council and the Public
Service Commission.

Amendment to Schedule 2

When the police and the ICAC are brought within the COMAC's
jurisdiction for the purpose of the Code, we need to ensure the security of
sensitive materials relating to the prevention, detection or investigation of crime.
We therefore propose to amend Schedule 2 to the Ordinance to make it clear that
the COMAC is not to investigate any action taken in relation to the prevention,
detection or investigation of any crime or offence.

Secrecy provision

Section 15 of the COMAC Ordinance requires the COMAC and his staff to
maintain secrecy in respect of all matters that come to their knowledge in the
exercise of their functions. This is unnecessarily wide. The Bill seeks to make
it clear that the provision only covers matters arising from any investigation a
complaint made to the COMAC or his staff in the exercise of their
complaint-handling functions, and that the COMAC and his staff may disclose
information that is necessary to be disclosed for the purpose of investigating a
complaint, or deciding on whether an investigation should be undertaken,
continued or discontinued.

Reporting requirement

The COMAC also finds that the present reporting requirement in the
Ordinance poses problems for the efficient discharge of his functions in view of
the large increase in the number of complaints made to his office. This is
particularly so in respect of simple complaints where the organization being
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complained against agrees with his findings and recommendations. The
COMAC wished to have greater flexibility in handling simple and minor
complaints. We therefore propose that the reporting requirements set out in
section 16(1) of the Ordinance, for example, when the COMAC has formed a
view that there is maladministration or inadequacy on the part of the organization
being investigated, should be made discretionary instead of mandatory.
However, section 17(2) of the Ordinance would still require the COMAC to
inform the organization affected of the outcome of his investigations.

Change in title

The COMAC considers that his powers and jurisdiction are more akin to
those of a traditional ombudsman following the legislative changes effected in
June 1994. He has proposed that his English title be changed to "The
Ombudsman" as this would facilitate his contacts with his overseas counterparts.
This proposal is now implemented in the Bill.

| commend the Bill to Honourable Members.
Question on the motion on the Second Reading of the Bill proposed.
Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).
EMPLOYMENT (AMENDMENT) (NO. 3) BILL 1996

THE SECRETARY FOR EDUCATION AND MANPOWER to move the
Second Reading of: ""A Bill to amend the Employment Ordinance."*
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Question on the motion on the Second Reading of the Bill proposed.

Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).

EMPLOYEES' COMPENSATION (AMENDMENT) (NO. 2) BILL 1996
THE SECRETARY FOR EDUCATION AND MANPOWER to move the
Second Reading of: "A Bill to amend the Employment Compensation

Ordinance."
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Question on the motion on the Second Reading of the Bill proposed.

Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).

INDEPENDENT POLICE COMPLAINTS COUNCIL BILL

THE SECRETARY FOR SECURITY to move the Second Reading of: ""A Bill
to provide a statutory basis for the Independent Police Complaints Council, to
define its functions and powers, and to provide for matters incidental thereto
or connected therewith."

She said: Mr President, I move the Second Reading of the Independent Police
Complaints Council (IPCC) Bill. The Bill seeks to give statutory status to the
IPCC and enhance its monitoring role as a civilian oversight body on complaints
against the police.

The Bill will provide the legal basis for the IPCC to discharge its functions
of monitoring and reviewing investigations by the Complaints Against Police
Office (CAPO), which deals with all complaints against police officers. Where
the IPCC identifies any inadequacies or discrepancies in police investigations,
they will be taken up with the CAPO. If not satisfied with the CAPQO's
investigation, the IPCC can draw a case to the attention of the Governor.

Specifically, the Bill would empower the IPCC to require the CAPO to
Investigate or reinvestigate any complaint. The Bill also provides that the IPCC
may interview witnesses, complainants or complainees. This will enable the
IPCCC to clarify ambiguities and discrepancies and make a better assessment of
the whole complaint case. Further, IPCC members can also conduct scheduled
or surprise visits to observe investigations by the CAPO directly. In carrying
out their duties, IPCC members enjoy the same protection and privileges as are
given to Magistrates.

Mr President, the Bill will firmly anchor the IPCC in our police complaints



LEGISLATIVE COUNCIL — 10 July 1996
kR — —hARARNEEHATH 73

system by defining clearly in the legislation the powers and functions of the
IPCC. In turn, this will promote the accountability of the IPCC. According to
the Bill, the IPCC shall in each year make a report to the Governor concerning
the exercise of its functions and the Governor shall lay the report before this
Council.

In recent years, we had already implemented a number of measures to
improve our police complaints system, such as the installation of closed circuit
television, video or tape-recording facilitates in the CAPO. We are, however,
not complacent with improvements made so far. In parallel with the Bill, we
will therefore introduce a new package of improvement measures aimed at
further enhancing the independence of the IPCC, and the credibility and
transparency of the police complaints system.

These improvement measures are drawn up from the recommendations
arising from an independent review of CAPO procedures conducted under the
IPCC aegis, and a comparative study of overseas police complaints systems
conducted by representatives from the IPCC, Security Branch and the police.
The full reports have been made available to Members of this Council.

The improvement measures are summarized as follows:

(i) to address the concern that some complaints may have taken
considerable time to complete, the CAPO will set time limits on
handling complaints. These include contacting a complainant
within two working days, providing progress report to the
complainant every two months, aiming to complete investigation of
complaint cases within four months — it will be shorter in practice

if the case is less complicated;

(i)  to enhance transparency of the system, the IPCC will open part of its
meetings to the public; complainants will be given more details of
the investigation results; and leaflets on police complaints
investigation procedures and the monitoring procedures of the IPCC
will be made available at all police stations and District Offices for
distribution. On top of these, we intend to allocate three million
dollars to the IPCC Secretariat to launch publicity programmes over
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a three-year period;

(i) to ensure serious cases will receive adequate attention in the
complaints system, the IPCC will set up a special panel to monitor
serious cases, after which it will submit its findings in a special
report to the Governor;

(iv) to enhance the capability of the IPCC, one additional Vice-chairman
and three additional members will be appointed. Besides, one
more vetting team will be provided;

(v) to prevent any "tipping-off" to officers being complained, CAPO
procedures will be tightened up to make this a disciplinary offence;
and

(vi) to gauge public opinion towards the overall performance of the
Force including the police complaints system, regular surveys and
researches will be conducted.

Mr President, | believe that by enacting the Bill and implementing the
above package of improvement measures, we would make the system more
transparent and credible. It will enhance the public awareness of and
confidence in the existing police complaints system.

Thank you, Mr President.

Question on the motion on the Second Reading of the Bill proposed.
Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).

PATENTS BILL

THE SECRETARY FOR TRADE AND INDUSTRY to move the Second
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Reading of: ""A Bill to make new provision in respect of patents and related
matters in substitution for the Registration of Patents Ordinance.""

She said: Mr President, | move that the Patents Bill be read the Second time.

The purpose of the Bill is to establish an independent patent registration
system in Hong Kong, which is in line with international standards and will
continue through 1997, for the protection of inventions.

A patent protects technical innovation. A patent system encourages new
technology by granting the inventor a patent for his invention which gives him
the right to exploit his invention for a set term. An inventor in exchange is
required to make his invention public. The disclosure of this invention provides
a major source of technical information to other inventors, businessmen and
other users.

At present, there is no original grant of patents in Hong Kong. We
register in Hong Kong United Kingdom patents and European patents
designating the United Kingdom. A local patent law needs to be enacted before
1 July 1997 because the existing patent registration law is dependent on United
Kingdom patent law. The Patents Bill aims to achieve this.

The Bill largely follows the recommendations made by the Patents
Steering Committee in its Report issued for consultation in May 1993, and
incorporates, where appropriate, comments received from the industrial,
professional and academic fields during a consultation exercise conducted in
February and March this year.

The Patents Bill provides for the grant of independent patents in Hong
Kong based on the registration of a patent granted by designated patent offices.
We propose the United Kingdom Patent Office, the European Patent Office
designating the United Kingdom, and the Chinese Patent Office as designated
patent offices. It also provides for the grant of short-term patents. This will
give a new type of protection in Hong Kong for inventions with a short-term
commercial life. The Bill sets out the procedures for obtaining and maintaining
patents and short-term patents in Hong Kong, the rights given to the owners, and
provisions for enforcement.
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The basis for the Bill and the new independent patent system have been
agreed in the Sino-British Joint Liaison Group.

Mr President, a new local patent law is an essential tool for protection of
technical innovation. It is also an integral part of Hong Kong's intellectual
property regime. To ensure continuity in the protection of inventions in Hong
Kong, the new local patent law and the necessary administrative system must be
put in operation before | July 1997. At the risk of stating the obvious, | would
just like to note that any delay in the implementation of the new patent system
would jeopardize the protection of patents in Hong Kong after 1997, with all its
consequential negative implications for the further economic and technological
development of Hong Kong.

By introducing the Patents Bill into this Council today, we hope that
Honourable Members will give the earliest possible consideration to the Bill.
We hope that the Bill can be enacted with enough time remaining for us to
prepare the necessary Patents Rules and administrative procedures for the
implementation of the new patent system before 1 July 1997.

By introducing the Patents Bills into this Council today and having regard
to the 12-month lead time required for procuring and setting up the first phase of
the computer system, we also hope that Honurable Members will vote the
necessary funds sought for the patent computer system at a forthcoming meeting
of the Finance Committee of this Council before it goes into summer recess.

The time-table we have set for ourselves is an extremely tight one. With
support from Honourable Members, | am confident we can achieve our task.

Mr President, I commend this Bill to the Council.
Question on the motion on the Second Reading of the Bill proposed.
Debate on the motion adjourned and Bill referred to the House Committee

pursuant to Standing Order 42(3A).

Resumption of Second Reading Debate on Bills
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PREVENTION OF BRIBERY (MISCELLANEOUS PROVISIONS) (NO. 2)
BILL 1995

Resumption of debate on Second Reading which was moved on 18 October
1995
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MISS CHRISTINE LOH: Mr President, today's debate concludes more than a
year of scrutiny by this Council of the Prevention of Bribery (Miscellaneous
Provisions) (No. 2) Bill. In the view of some critics, the Council should long
ago have stopped dawdling and enacted the Bill put before it. | strongly
disagree with this view. On the contrary, | believe that what has been achieved
by this Council's attention to the Bill demonstrates very clearly how valuable its
legislative work is to the community.

I make this observation not only from the standpoint of a member of the
Legislative Council Bills Committee that studied the Bill, but also as a member
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of the Independent Commission Against Corruption (ICAC) Review Committee.
It was the Review Committee's recommendations a year and a half ago that
formed the basis for this Bill in the first place. It has been an instructive
experience to sit on both these Committees, one of them an advisory body that
held its deliberations in private, the other a legislative one working in the open.

The many suggestions for reform made by the Review Committee in its
public report provided a solid foundation for this legislation. But as a
participant, | was struck by that Committee's unwillingness to come to grips with
some issues.

There was no doubt, for example, that section 30 of the Prevention of
Bribery Ordinance raised fundamental questions: questions about the need for
secrecy to protect investigations; about when criminal liability should arise from
innocent acts; about the public's right to know about ICAC activity; and about
the danger to innocent reputations posed by ICAC investigations. Section 30
has always generated public controversy, and recently gave rise to litigation that
reached the Privy Council.

Nevertheless, | found it impossible even to initiate a discussion of section
30 in the Review Committee. The Committee readily accepted the ICAC's
initial representations on section 30. It was simply not interested in entering
this particular controversy.

It is often said, and indeed it was the justification of the Review
Committee's own closed meetings, that an advisory body is able to provide more
candid and useful advice on controversial issues if it meets in private. My
experience was the opposite: closed meetings enabled the Committee virtually to
ignore an issue that was clearly of importance to the public.

By contrast, the Legislative Council Bills Committee did not hesitate to
press the Administration in public on matters the Review Committee had
explored briefly or not at all in private. Although the ICAC and the
Administration resisted such pressure, after persistent discussion in the Bills
Committee, the Administration accepted that there was indeed a need for change
in several, important areas.

Mr President, the Bills Committee's results speak clearly for the value of
the open legislative process. The Attorney General will move several major
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amendments developed in the Bills Committee. One set of amendments will
significantly enhance protection for taxpayers affected by the ICAC's new power
to examine tax records. Despite strong ICAC resistance, other amendments will
for the first time give the courts a role in authorizing the inspection of account
information, one of ICAC's most frequently used powers. And, very reluctantly,
the Administration has acceded to some relaxation of section 30's draconian
restrictions on publicity about investigations.

It should come as no surprise that the open legislative process practised by
this Council produces results. That is what it is designed to do. It does a
disservice to the community to take a narrow view of this Council's legislative
role.

| believe the Administration has only gone half way towards a sensible
revision of section 30, and | will later propose one of several private Member's
amendments to that section. Aside from section 30, | support this Bill and all
the amendments proposed to it.

MISS MARGARET NG: Mr President, Let me state from the outset that | do
not think this Bill goes far enough in removing some of the most Draconian
powers of the ICAC, particularly in relation to section 30 of the Prevention of
Bribery Ordinance. Therefore, I will support the Second Reading of the Bill on
the basis of the amendments to be introduced by the Honourable Albert HO and
Miss Christine LOH at the Committee stage.

In this community, we all recognize the importance of fighting corruption.
We all recognize the importance of giving the necessary powers to the ICAC to
fight corruption. However, this does not mean that, in the name of fighting
corruption, the ICAC can claim unlimited power and privilege, or place itself
above other law enforcement agents, above the rights of the individual and above
the law. It is in this spirit that a Review Committee was set up in 1994 to
review the relevant law, and in this spirit that the present Bill was proposed.

And that is why | am totally astonished by the Administration's attempt to
amend section 30 in a way which enlarges the power of the ICAC and further
restricts the rights of the individual. Mr President, such a move is not to be
countenanced.
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Section 30 has nothing to do with the ICAC's power of investigation. It
aims at restricting anyone from reporting on it by making disclosure a criminal
offence. As such, it restricts the freedom of speech, the freedom of the press,
the freedom of information, and the public's right to be informed. While no
freedom is absolute, every restriction has to be clearly and fully justified. In
looking at section 30, we must never lose sight of that. It is not a question of
what powers it may be convenient for the ICAC to have, but whether certain
restrictions, and further restrictions on the citizen's rights can be allowed.

As the Judicial Committee of the Privy Council has made clear in a recent
decision concerning the Ming Pao Daily News, section 30 restricts the disclosure
of an ICAC investigation only when there is an identified suspect. The
Administration's amendment seeks to criminalize disclosure regardless of
whether a suspect has been identified. This plainly broadens the scope of the
infringement of rights and freedoms, contrary to the entire spirit of the Bill.

Mr President, the Attorney General puts it mildly as "plug[ging] a loophole
disclosed by the recent Privy Council decision™, but the ICAC Commissioner
leaves us in no doubt as to what the ICAC's true attitude is, and always has been.
In a letter to Members of this Council, he reiterates a view he had earlier
expressed in a newspaper article. In his view, the present amendment "'restores"
section 30 to the meaning the ICAC had always given it. Otherwise dire
consequences will follows. It will, he says, seriously impair the ICAC's
capability to investigate corruption.

The attitude is quite clear, Mr President. In the Commissioner's view, the
law is what the ICAC considers it to be, and if the court does not agree, then the
law must be changed to support the ICAC's view.

Can we really endorse this kind of attitude? Can we entrust the ICAC
with greater powers than it strictly needs, in the confidence that they will not be
abused? That the ICAC will not gag the press except in a case where the
investigation is such as to make it necessary?

| am sure that it is this fear of abuse which prompted the Honurable Albert
HO to introduce his amendment, stipulating that a disclosure is a criminal
offence only if it is "likely to prejudice the investigation”. Where there is no
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likelihood of prejudicing the investigation, the press should not be gagged.

The Administration argues that such a requirement would be too difficult
to meet, and would render section 30 nearly meaningless. Mr President, is not a
strict requirement only reasonable, where fundamental rights are put at risk?
Indeed, we are not talking about a theoretical or speculative fear of abuse. We
are not talking in the realms of ideals but stark reality and an actual event.

That event is well-known. We have the Ming Pao case before us. As
Members know, Ming Pao and three of its editors were charged under section 30
for a news report on 3 August 1994. The subject of the ICAC investigation was
a land auction on 26 May 1994 in which several developers joined hands in a bid
to keep the prices down. The auction was open. The behaviour of those
developers were openly seen. The whole thing was given prominent coverage
in all the major newspapers. The incident was widely discussed and commented
upon. The ICAC did not think it a matter for investigation until, sometime
afterwards, it received a letter suggesting that they should carry out an
investigation. The letter, which was read out at the trial in court, contained no
other information or allegation to any specific individual. The Ming Pao report
disclosing the investigation hardly went beyond the fact that the ICAC was
investigating it, and approaching media organizations to gather information.

Given the above facts, how can the report have prejudiced any
investigation? Was there any real fear that suspects would be alerted to take
flight, or evidence be destroyed? Was anyone's reputation unjustifiably at stake?
Were, indeed, ICAC officers going about it in a secretive way? How was that
investigation different from other police investigations such that it requires
different treatment?

And yet, while no more is heard of the investigation, Ming Pao Daily
News was charged under section 30. Not just the organization — in order

perhaps to "teach the media a lesson — but three editors were also charged as
co-defendants. But for the fact that Ming Pao took a strong stand and had the
resources to go all the way to the Privy Council, but for the fact that section 30
does not apply where no suspect had been identified, these three individuals
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would almost certainly have been convicted. Anyone would have been entitled
to call them criminals with the stigma of an offence under an anti-bribery
legislation. Under the law, they would also have been deprived of important
political rights for 10 years.

Why such oppressive measures? Is it in the public interest? Or is it to
assuage the wounded pride of the ICAC? s the fear of abuse theoretical, or is it
real and present?

Mr President, forgive me if | use passionate language. But the power of
prosecution is a dreadful weapon in the hands of the executive. It could be used
oppressively against the innocent without redress. Where an attempt is being
made to enlarge that power, indeed, to legitimize what, in my opinion, amounts
to an abuse of that power, | cannot be other than passionately in opposition.
Section 30 ought to be scrapped. The Honourable Albert HO's amendment is
the least that we can accept.

Thank you, Mr President.
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MRS SELINA CHOW: Mr President, this is the conclusive episode to the
sequence of events which flowed from the dismissal of Alex TSUI, a public
inquiry conducted by the Security Panel of this Council which reflected queries
raised by the public on the dismissal and the appointment of the Review
Committee which led to reforms to the Commission which are now contained in
the Bill. The process of thorough vetting in the Bills Committee is in my view
competent in adding the public dimension to the Bill through the amendments.

The Liberal Party, by and large, agrees with the Bills Committee's
conclusions regarding the Administration's proposed Prevention of Bribery
(Miscellaneous Provisions) (No. 2) Bill 1995 with its latest set of Committee
stage amendments, with the exception of the intended amendment for section
30(1) under the new clause 13A. | shall therefore be moving my own
amendment to this clause. | would like to explain my reasons for moving this
amendment, and also the Liberal Party's reasons for not supporting the
amendment proposed by Mr Albert HO.

Section 30 deals with restrictions on disclosure of information relating to
investigations. We believe that the legislation needs to establish the right
balance between the public's right to know on the one hand, and the safeguard of
the integrity of investigations as well as the adequate protection of reputations on
the other.

We oppose Mr Albert HO's amendment which introduces the "likely to
prejudice™ test to offending disclosures. As was pointed out in the Privy
Council ruling on the Ming Pao case, the difficulty with such a test is, and |
quote, "in many cases it will be impossible to know whether disclosure has
prejudiced an investigation or not,” and it goes on to say, "For the same reason
the suggestion that the desired aim could have been achieved by qualifying the
second limb subsection with some such words as "likely to prejudice the
investigation™ fails because of the difficulty of establishing when a disclosure
satisfied the test. If the restriction is to be effective it cannot draw distinctions
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between prejudicing and non-prejudicing disclosures nor have regard to the state
of mind of the disclosure.” We agree with their Lordships that the "likely to
prejudice” test would render the restriction on disclosure of the investigation in
question ineffective, and thereby risk prejudicing the investigation as well as
unnecessarily causing damage to reputation to the subject person.

| would now like to come to my amendment to section 30(1). In fact my
amendment is exactly the same as the one proposed by the Administration before
the Privy Council ruling. It liberalizes the existing state of things by:

(@) limiting the application of section 30 to offences under Part Il of the
Ordinance; and,

(b) narrowing the application of this subsection so that the offence is
triggered if the person who discloses does so knowing or suspecting
that an investigation of a Part |l offence is taking place.

Following the Privy Council ruling, the Administration substituted another
amendment for section 30(1) which aims to extend the restriction on disclosure
to general investigation where no identifiable suspect has yet been named. The
Commissioner of the Independent Commission Against Corruption argues that
such an amendment is to, in his words, "restore the section to one which protects
investigations”. We beg to differ. We see the latest amendment by the
Administration not as a restoration to an accepted interpretation, but rather an
expansion of the scope of the present law. We regard the existing provision as
clear and beyond ambiguity, and accept the Privy Council's interpretation of it as
entirely sensible. It is, and should have always been, applied to only those
investigations where a suspect has been identified. We do not believe the
shroud of secrecy is justified for fishing expeditions and general intelligence
gathering. | shall therefore be proposing the amendment initially submitted by
the Administration in order to proceed with the liberalization intended before the
Privy Council ruling.
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ATTORNEY GENERAL: Mr President, I wish to thank the Chairman of the
Bills Committee, the Honourable James TO, and members of the Committee for
their thorough scrutiny of this important Bill.

The debate in the Chamber this afternoon, serious and high-minded,
underscores the importance this Council and the community attaches to the work
of the Independent Commission Against Corruption (ICAC) while reflecting
proper concerns over checks and balances over the use of the ICAC's powers.
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| am pleased that almost all issues of concern to the Bills Committee have
been resolved to the satisfaction of Members. The Administration has agreed to
a number of Committee stage amendments, which | will be moving later this
afternoon.

The Committee stage amendments

Mr President, | will now describe the major amendments to the Bill. |
will propose that clause 1 should be amended so that the Ordinance will come
into operation on a date to be appointed by notice in the Gazette, By virtue of
section 20 subsection (3) of the Interpretation and General Clauses Ordinance, it
will be possible for different dates to be fixed for different provisions. The
ICAC will need some lead-time before some of the new provisions can be
brought into operation. This is the case, for example, where the provisions
require court applications to be made. Members of the Bills Committee have,
however, asked me to undertake to bring all provisions into effect as soon as
practicable, and | agree to do so.

Clause 4 is to be amended so that further restrictions are placed on the
Commissioner's powers of investigation under section 13 of the Prevention of
Bribery Ordinance. That section enables the Commissioner to require persons
to produce certain documents. The Chairman of the Bills Committee had
proposed that the powers under section 13 should be subject to court control.
The Administration considers that a distinction should be made between
requirements imposed under the section directed at suspects, and those directed
at third parties, such as banks. Where a suspect is required to disclose a
document, he may be required, in effect, to incriminate himself. This being so,
we accept that there is a case for imposing court control over such requirements.

However, we do not believe that there is any similar justification for
requiring a court order before third parties can be required to produce documents
relating to a suspect. Moreover, precedents exist in the Securities and Futures
Commission Ordinance and the Companies Ordinance for a power to require the
production of documents without any court control.

The Committee stage amendment in respect of section 13 therefore
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imposes court control over requirements directed at a suspect. It also restricts
the scope of section 13:

- by restoring to section 14 (and therefore imposing court control over)
the power to require a person in charge of a public body to furnish
documents to the ICAC;

- by deleting references to safe-deposit boxes; and

- by introducing a requirement that there must be reasonable cause to
believe that the documents to be produced are "likely to be relevant"
for the purposes of the investigation.

The Administration believes the amendments proposed will achieve the
twin objects of:

- introducing court control where it is appropriate; and

- ensuring that ICAC investigations can continue to be undertaken
effectively and in confidence.

The Committee stage amendments to clause 5 of the Bill relate to new
section 13A of the Prevention of Bribery Ordinance. That section would have
enabled any ICAC investigating officer to make an application to the High Court
for an order requiring the Commissioner of Inland Revenue to produce to the
ICAC material held by him. The proposed amendments limit the persons who
may make such an application; provide that applications lie to the High Court in
chambers; and set out further guidelines to the court in deciding whether it is in
the public interest to make such an order.

Further amendments to clause 5 are proposed in the form of a new section
13C. This new section reflects the concern, expressed by the Honourable Eric
LI, that confidential information about a taxpayer that is held by the
Commissioner of Inland Revenue may be obtained by the ICAC and publicly
revealed in a subsequent prosecution. | wish to emphasize here that the Bill
will permit the disclosure of Inland Revenue information obtained by the ICAC
only for the purposes of proceedings relating to, or any prosecution of an offence,
under the Prevention of Bribery Ordinance. | can assure Members that the
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information may not be otherwise disclosed.

The proposed new section 13C will apply where it is intended to use such
information for those purposes. It will enable the taxpayer, and the person who
may have supplied the information to the Commissioner of Inland Revenue, to
apply to the court for an order preventing the identity of the taxpayer from being
publicly revealed. The court, when deciding whether to make such an order,
will be required to consider whether the public interest in the publication of such
information is outweighed by the privacy and confidentiality of the information,
the prejudice that might result from publication, and the public interest in
preserving the secrecy of tax information. This approach is, | suggest, a good
way of dealing with the competing interests at stake, and | am grateful to the
Honourable Eric LI for drawing attention to the problem and in assisting in
finding a solution.

The proposed amendments to clause 6(a) of the Bill relate to the power
under section 14 of the Prevention of Bibery Ordinance to obtain information.
The Bill subjects those powers to court control. The Committee stage
amendments provide that an application to the court for authority to use the
powers is to be made in chambers, and prohibit the court from authorizing the
use of certain of the powers unless the information sought is likely to be relevant
to the corruption investigation or proceedings. It is essential that applications to
the court under the section are handled in confidence, and | will be raising with
the Judiciary how this can be best achieved.

The proposed amendment to clause 6(b) of the Bill restores to section 14
the power to require a person in charge of a public body to furnish documents to
the ICAC. The effect of this amendment is that the power will become subject
to court control.

The proposed amendment to clause 10(a) provides that the powers of
search under section 17 of the Prevention of Bribery Ordinance can only be
exercised if the court or the Commissioner is "satisfied" of relevant matters,
rather than if it "appears to" them that this is the case.

A new clause 14A is to be added to the Bill. This is a savings provision
to ensure that notices already served under section 14A or 14C of the Prevention
of Bribery Ordinance will continue in effect notwithstanding the repeal of the
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former section and the amendment to the latter. It also has the effect that
extensions of such notices are subject to court control.

Mr President, I now turn to section 30 of the Prevention of Bribery
Ordinance, on which so much has been said and written, and on which the Bills
Committee spent much anxious time. Section 30 makes it an offence for a
person, without lawful authority or reasonable excuse, to disclose details of an
investigation in respect of an offence alleged or suspected to have been
committed under the Ordinance.

The Bill, as introduced, proposed no amendment to section 30. The Bill,
as Members will recall, was introduced to give effect to those recommendations
of the ICAC Review Committee which required legislation. The Review
Committee proposed no change to section 30, which had been amended by this
Council in 1992 to ensure consistency with the Bill of Rights Ordinance. The
Review Committee was satisfied that section 30 achieved the right balance. But
that view was not shared by members of the Bills Committee as we have heard
this afternoon. However, it is significant, Mr President, to note that, after
exhaustive deliberations, no member of the Bills Committee has suggested that
section 30 should be repealed. But the Bills Committee was not able to reach
agreement with the Administration over the way in which the section should be
amended. As a result, I will be moving two Committee stage amendments in
respect of the section and three Members, as we have heard, will move their own
amendments. | will say more about all these proposed amendments when the
Bill is in Committee stage.

But, Mr President, | cannot leave section 30 without responding briefly to
the suggestion made by a Member that the Ming Pao prosecution was an abuse of
power. | would like to refute that suggestion as being completely unfounded.
The prosecution was properly brought based on the view of the evidence and the
law as it was then thought to be. There was no abuse of power by the ICAC.
There was no abuse of the prosecution process.

The Committee stage amendments will also contain amendments to the
Bill's provisions in respect of the Independent Commission Against Corruption

Ordinance, to which | now turn.

Clause 15 of the Bill relates to the power to dismiss ICAC officers under
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section 8 of that Ordinance. The clause is to be amended so that, before
terminating an appointment, the Commissioner must consult the Advisory
Committee on Corruption. The Report of the ICAC Review Committee
recommended that this should be the case, and the Administration has agreed that
this recommendation should be reflected in the legislation.

Clause 16 of the Bill is to be amended to reflect the fact that, since the Bill
was Gazetted, an authentic Chinese version of the Independent Commission
Against Corruption Ordinance has been produced.

A new clause 16B is to be added, amending section 10D of the ICAC
Ordinance. That section enables the ICAC to take fingerprints, photographs
and measurements of persons arrested under section 10. The Bill will enable
the ICAC, if it wishes, to serve a summons on a person, instead of arresting him
or her. This being so, it is considered appropriate that the ICAC should have
the power to take fingerprints, photographs and measurements of a person on
whom a summons is served. The Committee stage amendment so provides.

Clause 17 of the Bill amends section 13(2) of the ICAC Ordinance so that,
in order to perform his corruption-prevention duties, the Commissioner may gain
access to documents held by public bodies. The Bills Committee was
concerned, as we have heard, that this power might be too broad and so the
Administration has agreed to limit the power so that it applies only to documents
that an authorized ICAC officer reasonably considers will reveal the practices
and the procedures of the public body.

The Committee stage amendments also include drafting improvements to
the Bill. The amendment to clause 7, and the proposed new clauses 12A and
16A, are cases in point.

Conclusion
Mr President, when | introduced this Bill into the Council, | described it as

an essential step in reaffirming the ICAC's mandate in the light of present day
circumstances and the changing expectations of the people of Hong Kong. The
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Administration is pleased that, subject to the Committee stage amendments that |
have referred to, the Bill has received the support of the Bills Committee. The
enactment of this Bill will therefore indeed be a strong reaffirmation of the
ICAC's mandate as it continues its vital work in the years ahead.

Thank you, Mr President.
Question on the Second Reading of the Bill put and agreed to.
Bill read the Second time.
Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).

CRIMES (AMENDMENT) BILL 1995

Resumption of debate on Second Reading which was moved on 6 December
1995

Question on the Second Reading of the Bill put and agreed to.

Bill read the Second time.

Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).

NON-LOCAL HIGHER AND PROFESSIONAL EDUCATION

(REGULATION) BILL

Resumption of debate on Second Reading which was moved on 8 November
1995

Question on the Second Reading of the Bill put and agreed to.
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Bill read the Second time.

Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).

FACTORIES AND INDUSTRIAL UNDERTAKINGS (AMENDMENT)
BILL 1996

Resumption of debate on Second Reading which was moved on 22 May 1996
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MR RONALD ARCULLI: Mr President, before | deal in substance with the
amendment, that is, the Bill before the Council today, | would like to make one
point quite clear. In the course of the Bills Committee's deliberation of this
particular Bill, it transpired that the present procedure requires the Commissioner
of Labour to actually attend court to obtain a suspension of works order. But no
application has been made to court since the early eighties. We were told that
the reason is because of the procedure is cumbersome and time consuming. It is
no wonder that the labour sector is unhappy with that state of affairs and
welcome the present amendment proposed in the present Bill.

Indeed, Mr President, | rise to speak in support of the Bill. But, firstly, |
must chastise the Government for not bringing this measure in sooner.

My colleague, the Honourable Edward HO has outlined the purpose of the
Bill and indeed some of the concerns expressed by my constituents in the
property and construction sectors. Their concerns are not with the introduction
of the improvement or suspension notices. Their concerns reflect what | believe
to be the shortcomings in the Bill which were revealed in the course of and as a
result of scrutiny by the Bills Committee. 1 will try to outline these concerns as
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briefly as | can.

First, in the course of scrutiny, we were informed by the Administration
that in respect of a suspension notice, it would be issued subject to a three-tier
administrative control. In brief, whenever a Factory Inspector discovers any
imminent risk of serious bodily injury he should immediately but verbally warn
the management of the industrial undertaking and report the situation to the
Divisional Factory Inspector who, after assessing the situation, would forward
his recommendations to a Deputy Chief Inspector for approval to issue a
suspension notice. In the original draft guidelines, the Labour Department
stated that the suspension notice will be served as soon as practicable but in no
case later than two working days. On probing by the Bills Committee, this was
reduced to the 24 hours as everyone in this Chamber has heard, as well as the
Labour Department accepting that the verbal warning should be in writing
although by an administrative measure.

Mr President, members of the Bills Committee were unable to pursuade
the Administration that this written notice should be a statutory requirement
rather than an administrative measure. The reasons advanced by the Secretary
for Education and Manpower, in his letter dated 9 July this year to Members of
this Council, are that it is unnecessary, unacceptable and will impose an undue
burden on the proprietors and on the Administration. Mr President, what |
cannot understand is why does the Administration want to avoid making
statutory what it is otherwise prepared to do anyway? The only difference is
that all the proprietors, and indeed all the workers, will know where their rights
are and if this is set out in the law so much the better. We are being asked to
give the Commissioner of Labour a pretty tough legal power to use these notices.
| would have thought that the Commissioner would welcome this clear-cut
requirement.

Mr President, the Honourable Edward HO mentioned that there was
concern over the need for a 14-day period for the Commissioner to review the
issue of a suspension notice. On being queried why such a lengthy period was
required, the Bills Committee was told by the Labour Department that the
Commissioner intended to consult with the Committee on Industrial Safety and
Health which is a subcommittee of the Labour Advisory Board. It seems
extraordinary that the Commissioner would embark on such an exercise outside
the scope of the Bill and indeed the Ordinance, however well-intentioned these
consultations may be. | made the point during our deliberations that if that were
the case, what the Commissioner should do is to actually include this process in
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the relevant subsection in the Bill and that it would receive the support of this
Council. But alas the Administration's response is that it was up to the Bills
Committee to decide. | resisted using emotive remakes, but it does seem
astonishing that in the exercise of a statutory power to review a suspension notice,
the Commissioner intends to consult with a non-statutory committee and
probably in the absence of the applicant. This may well explain why the
Administration feels that a statutory notice is unnecessary, unacceptable and an
undue burden.

Mr President, | shall deal with another concern which in simple terms is
simply this: What is the effect of compliance with an improvement or suspension
notice? The way in which the Commissioner is empowered to issue these
notices, to say the least, implies that a contravention of the Ordinance is
occurring or has occurred. Hence there is some doubt as to whether compliance
by the proprietor with such notices can amount to evidence against him in any
criminal or disciplinary proceedings. It seems to me that the policy objective of
the Government must be to encourage compliance with such notices. But
would this be achieved if there is a concern that compliance could be used as
evidence against such proprietor? It is common sense that it will discourage
rather than encourage compliance. My proposed amendment therefore is to
preclude the act of compliance as being evidence. Mr President, | hasten to add
that my proposed amendment is not intended to and does not preclude a
prosecution or disciplinary proceedings. It simply excludes compliance as
evidence of contravention. If there is cogent evidence of contravention and in
serious cases, | am sure the Commissioner may well prosecute or indeed instigate
disciplinary proceedings. | am not seeking to prevent that. Indeed you would
expect that there would be other evidence to support the issue of the notices
anyway. My proposed amendment, contrary to the Secretary for Education and
Manpower's assertion, would not and cannot undermine efforts to bring to justice
offending proprietors in serious cases.

Mr President, the choice for Members is clean and simple: encourage
compliance by supporting my amendment without affecting criminal or
disciplinary proceedings.

In conclusion, Mr President, my constituents, The Real Estate Developers
Association and The Hong Kong Construction Association support the spirit
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behind the Bill. Like this Council, they are conscious of the urgency of this Bill
and attended meetings to ensure its quick resolution. All they seek is clear and
fair amendments and not to leave major issues to administrative measures as
asserted by the Administration. Is that really too much to ask? | believe not!
Mr President, | hope Members of this Council will support my amendments.
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Question on the Second Reading of the Bill put and agreed to.
Bill read the Second time.

Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).

AVIATION SECURITY BILL
Resumption of debate on Second Reading which was moved on 5 June 1996

MR HOWARD YOUNG: The Aviation Security Bill, as laid before this
Council is, a bill which is necessary for Hong Kong and has the support of the
aviation industry, which is part of the tourism industry which | represent.

Hong Kong has had a good track record for many, many years as being a
safe, secure place to carry out aviation business and aviation activities. And
that has enhanced Hong Kong's reputation as an aviation and communications
centre in this part of the world.

For historical reasons, aviation security, which to the layman deals with
things such as hijacking of aircraft and the protection of passengers and aircraft,
has been under the umbrella of United Kingdom civil aviation legislation which
now, with the transfer of sovereignty, it is proper and correct that such laws
should be localized to be implemented in Hong Kong beyond 1997.

Whilst the Bill itself has the support of the industry, | wish here to make
one or two points which the industry which | represent is concerned with in
relation to aviation security plus the main problem which this Bill tries to address,
that is, the commandeering of aircraft.

Although the Bill deals with instances where aircraft may not be
unlawfully taken over or commandeered in flight or at airports, there have been
in recent years instances of where, for non-terrorist or reasons of hijacking and
the like, passengers or people have in certain airports in the region have occupied
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aircraft unnecessarily whilst they are on the ground. Such instances have
happened in recent years in Taipei and in Manila and most of them, although
they have nothing to do with the ambit of this Bill in the sense of aviation
security when it is related to hijacking or terrorist activities, in fact do have a
side-effect of possibly affecting passenger and aircraft safety.

We all know that aircraft, although they must be secure whilst they are in
the air or on the ground for refuelling or transiting, must stick to strict schedules
and must take off and land according to aviation and aircraft control procedures.
If these are not adhered to, they could indirectly have a bad impact not just on
commercial scheduling and commercial interests, but also on the air traffic
control in general which indirectly could also impact on the security of aircraft
and passengers waiting to land or take off.

Mr President, in this context, | have had discussions with the Economic
Services Branch, Civil Aviation Department and Security Branch. Whilst we
all agreed that in the particular context of this Bill, it may not be proper to
actually try and insert clauses in this to also prohibit the commissioning of
commandeering of aircraft without the consent of its operator's owners whilst on
the ground, there may be other measures to be taken such as when the
Administration discusses by-laws with the Airport Authority in particular in
relation to the new airport to prevent such instances from marring Hong Kong's
reputation as an efficient and secure and safe aviation centre. In this respect, |
hope that the Government, after the passage of this Bill, will not let the matter
rest lightly.

Apart from these remarks, Mr President, the industry which | represent
does fully support the contents of the Bill.

SECRETARY FOR SECURITY: Mr President, the Aviation Security Bill was
introduced into the Legislative Council for its First and Second Readings on 5
June 1996.

The Bill seeks to localize United Kingdom legislative provisions,
concerning international conventions on aviation security, which are currently
extended to Hong Kong by Orders-in-Council. It also includes provisions to
apply other internationally recommended aviation security measures which are
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currently being implemented in Hong Kong through administrative means. The
enactment of the Bill will enable us to establish a comprehensive statutory
framework for implementing aviation security measures, now and beyond 1997.

Our aim is to implement our aviation security requirements in co-operation
and consultation with the aviation industry. To this end, we have widely
consulted within the aviation industry including with the airlines, airport tenants
and the Airport Authority.

Although it is not directly related to the Bill, | wish to assure Mr Howard
YOUNG that we are happy to continue with our consultation on any matters
which ensure that we have the highest standard of effectiveness in operation of
our airport as well as the highest standard in maintaining our security standards.
| just wish to record my thanks for Honourable Members' immediate support for
this Bill. With the passage of this Bill, we shall be sending a very strong
message to the international community that Hong Kong is meeting and will
continue to meet internationally accepted aviation security standards and
obligations. There are only a few technical amendments which I shall move
later at the Committee stage.

Mr President, | recommended the Aviation Security Bill to this Council.
Question on the Second Reading of the Bill put and agreed to.
Bill read the Second time.
Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).
IMMIGRATION SERVICE (AMENDMENT) BILL 1996

Resumption of debate on Second Reading which was moved on 7 February
1996
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Question on the Second Reading of the Bill put and agreed to.

Bill read the Second time.
Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).

BUILDINGS (AMENDMENT) (NO. 3) BILL 1995

Resumption of debate on Second Reading which was moved on 18 October
1995

MR RONALD ARCULLLI: Mr President, | rise to speak in my capacity as the
Chairman of the Bills Committee formed to study the Buildings (Amendment)
(No. 3) Bill 1995.
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The said Bill was introduced into this Council at the first regular sitting of
the current Session on 18 October 1995. The Bills Committee has taken one
Legislative Council year to complete scrutiny of the Bill. Altogether the Bills
Committee has held 19 meetings, paid one visit to a construction cite and
received over 300 written submissions. | shall highlight some of the major
issues considered by the Bills Committee.

The first part of the Bill deals with the regulation of building professionals.
Members of the Bills Committee welcome the proposals under the Bill to
improve the existing registration system of Authorized Persons (AP) and
Registered Structural Engineers (RSE) by bringing the criteria for registration in
line with those under other building professional registration Ordinances, namely,
the Architects Registration Ordinance, the Engineers Registration Ordinance, and
the Surveyors Registration Ordinance. The only major query raised by
members is the proposal to include a lay member in the AP Registration
Committee and the RSE Registration Committee. The Administration had
explained that the policy of including a lay member is intended to allow public
views be reflected in each Registration Committee because the duties of these
building professionals are closely related to public interest and judgement factors
will be considered in dealing with registration matters. The Bills Committee,
whilst accepting the Administration's explanations, considers the proposed
nomination mechanism for lay members unsatisfactory. At the suggestion of
members, the Administration has agreed to improve the nomination system, the
registration and the renewal procedures and the disciplinary proceedings for AP
and RSE. Amongst these improvements, a major one is to empower the
Building Authority (BA) to establish panels of members including lay persons
for appointment to the AP Registration Committee and the RSE Registration
Committee, and to appoint more than one Registration Committee of each type at
any one time.

Regarding the registration system for contractors, the Bills Committee
supports the proposed new contractor registration system to replace the existing
one with a view to upgrading the standards of building contractors. However,
members share the concern of the trade that this objective should be pursued with
regard to the practical situation. To enhance certainty as to the criteria for
registration, the Administration has worked jointly with the trade and come up
with a set of criteria which will be specified in the Bill. The Administration has
also assured members that a registered contractor will not be struck out from the
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list or be refused for retention of name because of absence or lack of physical
works for a certain period. A contractor's name will only be removed on the
ground that it has ceased to engage in the building business. This assurance has
allayed the trade's concern on the matter.

On the transitional arrangements, the Administration has taken on board
members' suggestion to amend the Bill to reflect that the registration of a
contractor who is registered at the commencement of the new registration scheme
will continue in force for two years. This arrangement will allow the existing
contractors who have entered into building contracts before the enactment of the
Bill to honour their contractual obligations and fulfil the new requirements.

Mr President, the Bills Committee has spent considerable time examining
the proposed requirement under the Bill for the submission of a supervision plan
by the AP to the BA for approval prior to the commencement of building or
demolition works. The professional institutions have pointed out a number of
deficiencies of such a proposal. To mention just a few; a prescribed supervision
plan is excessively rigid and will not accommodate changes if site circumstances
so require. Since the professionals are required to follow a prescribed plan, it
will inhibit the exercise of professional judgement. Moreover, at the design
stage of a building project, it is practically impossible to prepare a detailed
supervision plan outlining the level of supervision at each stage and the
manpower necessary to carry out the required level of site supervision. The
professional institutions have repeatedly stressed that AP and RSE are design
professionals and they are not in control of the day-to-day site operation the
responsibility for which rests with the registered contractors.

To overcome shortcomings of a prescribed supervision plan but without
compromising the standards of site supervision, the Administration, modeled on
a counter proposal proposed by the professional institutions, has put forth
alternative proposals to address the concerns of members raised in the course of
deliberation. Under these alternative proposals, no consent to commence works
shall be issued by the BA, unless a supervision plan for the works has been
submitted. The AP shall submit an outline supervision plan, followed by a
series of detailed supervision plans prepared by AP, RSE or registered contractor
at different stages of works. The professional responsibility will rest with the
person who prepares the plans. Both members of the Bills Committee and the
professional institutions have agreed that the Secretary for Planning,
Environment and Lands shall issue a Technical Memorandum which will set out
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the requirements, format and content of a supervision plan.

| need to point out that the most controversial issue lies with the proposal
to make it a criminal offence for failure to provide proper supervision of building
works in the prescribed manner. Whilst there is no doubt that everybody
considers site safety important and agrees that appropriate measures should be
taken to enhance safety, but it calls into question whether applying criminal
sanction to persons in the building trade is the right way to do it. The building
professionals have expressed strong sentiments on the matter. The Bills
Committee has had thorough and in-depth discussion on the merits of criminal
sanction. Since my colleague, the Honourable Edward HO, will move a
Committee stage amendment on behalf of the Bills Committee to delete the
provisions about criminal sanction, | shall leave this area to Mr HO for
elaboration.

Mr President, | wish to take this opportunity to thank the Hong Kong
Institute of Architects, the Hong Kong Institution of Engineers, the Hong Kong
Institute of Surveyors, the Hong Kong Construction Association and the Real
Estate Developers Association of Hong Kong for the participation in the scrutiny
of the Bill. Their invaluable contributions in terms of time, effort and
suggestions have helped improve the Bill in a much workable and practicable
form.  On behalf of the Bills Committee, | would also like to thank the
Administration for their hardwork and endeavour to co-operate with members,
notwithstanding that it holds different views from those of the Bills Committee
on the question of criminal sanction.

Mr President, subject to the amendments to be moved by the
Administration and the Honourable Edward HO, | commend the Bill to
Members.

MR EDWARD HO: Mr President, the building industry is in support of any
measures to improve safety on sites. They support the Buildings (Amendment)
(No. 3) Bill 1995 which is part of a series of legislative measures to enhance
safety. But they do not support in its totality because of the problems | shall
deal with later in my speech. The Buildings (Amendment) (No. 3) Bill 1995
can be roughly divided into three parts, and | shall deal briefly with these parts
individually.
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Registration of Authorized Persons (Aps) and
Registered Structural Engineers (RSES)

The Bill provides for revisions to the composition of the relevant
Registration Committees for APs and RSEs to provide for more self-regulation
by professionals nominated from the relevant Registration Boards. | fully
support these proposals which have been worked out with the support of the
professional institutions.

Registration of contractors

| welcome the introduction of a system of registration for general building
contractors which will take into account their qualifications, competence and
experience. This will ensure that only contractors who possess the required
level of competency will be allowed to carry out building works. The system
will also allow the introduction of registers of specialist contractors to do more
specialized types of construction works. This is also strongly supported.

The proposed register of general building contractors only calls for one
class of contractors for any scale and complexity of buildings. In other words,
the qualification and experience of registered contractors will be determined by
the lowest common denominators. | hope that the Administration will give
serious consideration to my proposal of a classification system whereby
contractors will be qualified for different levels of scales of projects. It is
important that only suitably qualified contractors are allowed to take on large
scale building works, whilst not depriving the smaller contractors to work on
smaller sized projects.

Supervision plans

The Bills Committee has to meet 20 times, including the visit, on this Bill,
mainly because of the difficulties encountered with the concept of the
introduction of supervision plans. The original Bill was conceived as if the sole
intention was to enable the Administration to impose criminal sanctions on as
many as possible of the parties involved, regardless of whether any or all of these
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parties have been responsible. | called that the "shot-gun" approach.

One example was that the supervision plan was to be prepared collectively
by the Authorized Person (AP), the Registered Structural Engineer (RSE) and the
contractor, despite the very different roles and responsibilities of the various
parties involved in the building process.

Mr President, it is fortunate that due to the capable leadership of the
Honourable Ronald ARCULLI, the persistent and conscientious efforts of
members of the Bills Committee, and if I might say also, the very pragmatic
approach of the Administration especially since the appointment of Dr CHOY,
and representatives from the concerned professional and trade organizations, a
number of amendments will be proposed at the Committee stage, which if
supported by Honourable Members, will render the Bill much fairer in the
distribution of responsibilities, and much clearer for practising professionals and
contractors to follow.

Insofar as supervision is concerned, let me explain that the professional's
role is quite different to that of the contractor. The former's responsibility is
one of periodic supervision to ensure that the contractor was in general
compliance with the provisions of the contract and the relevant government
regulations. He exercises his judgment as to the frequency of his inspections,
and what part of the works should be inspected, much like the medical
practitioner exercising his professional judgment on how frequent he needs to
visit his patient. The professional's role is also limited to that of the permanent
works. The contractor, on the other hand, has the responsibility of continuous
supervision, and to the safety of temporary works. He has also the
responsibility of ensuring a safe working environment for the workers under the
provisions of the Factories and Industrial Undertakings Ordinance.

Members of the Bills Committee have been unanimous in removing
criminal sanctions due to deviation from the supervision plans. They have
considered this question very carefully. They have considered it more
appropriate to introduce disciplinary proceedings for professional negligence,
which in the worst case will remove the professional from the register of AP or
RSE. In addition, they are aware that professionals are already burdened with
very major civil and even criminal liabilities as a result of professional
negligence. | shall elaborate on these and other relevant aspects when | move
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my amendment at the Committee stage to remove the criminal sanctions.

Finally, I wish to make two further points here. The first is that the
Administration has agreed to issue a Technical Memorandum to deal with
aspects of the supervision plans which will be subject to the vetting of this
Council.  There should be different and earlier effective dates for other
provisions of the Bill so that such matters of registration of contractors can
proceed as quickly as possible. The second issue is related to the issuance of
cease work orders. These have very major economic impact on building
projects. Cease work orders should be withdrawn as soon as remedial action
has been taken on non-compliance that has caused such an order.

Mr President, the Bill, after going through all the amendments at the
Committee stage later on, will be a much better version than that before scrutiny
by the Bills Committee. It will provide a sound framework for improving safety
on site.  With these remarks, | support the Bill as amended later on.

BRIZEXZB G - EHLL  REEEOW (1995F2EY (BFT) (5359F)
BRBIEZR) WERREBE] - GEBITH LEL2ER —HEZENNZ - S5k
EERBANEHERER W RBEEORMERE - RN BERE
B U RHEBRAERNSEERZAL  REBRREERETFNSH
EE - Rl EE Thral e8I BETE - RIEXEZ B GE W BUTIE
HHERER  IBEHRZEBEER  BUTEMN T ZEERANMBINER - BUF
HrREELZEGHFABRFEHHEENEL - WX 88 EFE EEEEE N
RRFEECHGREIARZ GmEH BB KA HEHE -

HABIEH B WEGEEEATEXDTIENE  HEESKEIL
EFFEAE ARG E —(FEmOERNES  RESEFAN EXRFL 2
i AE O SR K R EE T | O S sk f e E Rt B
LA L 2| MAE RN - IsREWEM - A B S /W (E
EARBE Ty R - H— 2R RGN E AR BT LR - REH
po e EEERmEAET 0 ANFEET EAT c R EHEBBUT TEHREL AL
HEEEER - SRALEATHMERL  ERATEOFRALAE
oo MR ER A EREZ - WRRZBUF T2 # 2 A Bk B R A 4K 2 e &
By - EEHAHE T > BFRAFHEBRIZI 'SR - EEEEHL
18 e — i RE B2 Z By JE AL -



LEGISLATIVE COUNCIL — 10 July 1996
120 kR — —hARARNEEHATH

BoEEEUFRDZE G HHEHESEKEEEFERVY - RE
R EREEA B HEZEAL - (EEALEBEHEHSHEEEH
BER)  HFERIRERESEENSHS MM BN Emidrs s BHE T b
BETAN - FHE2EL WAREWERRFAKATNS M ERZE - EHBERAE > £
EHEMEH - T A A M EmiEE A EmarEE - LR EETEZR
i WA LEREEENER - E8EEBH > WEAFS GG HH LR
FRETHENS L MMARBASIKHEECERRAEREEENEZMAER
EMESE - - FREEMEHSRZTEONE - EAEIA A KEEFTSR -
A& DLEC S s P SUE BV H A ED - RS TS TE SR E » |
A — 8B o3 5 2R R B M - At DAAE 36 B B B 88 T2 55 T th (0 65 72 ) 25 e 42 i [
LN AT RE T 2 — {E AN B B L R R R E

EREERE LA YE - DU 5 TRY R B E M ) R (F 78 70 & & A 75
HEI T » RSN E Rl A R B (1T 2k - P DAR M & S fr (& R
e BIEHMEEZR - HREEEEBUFE R R R - 3 AR R 2 6 35
EREN - ERER - ANERIERZEFTER L - BUTH — RO B BUF K
Hl ERRE KN E S EMBREENA LEEE £ - Wk > EBFHARE
HY R ATT - RS FRR 2 6 302 — [ B B AT o B A2 1L a BOF B
o MRMARFENEBERESE RN - BIE BN S H #Hey6 SCE S
R WMFMEBIFE R —ILRFEE - e —HHNWETExE > #HFER
EA - EEERN - WKBIFTE LEHEH O EEE RS E DA -
MEBFE T —FEANREHEHEES]  REEJREFRHBFEERIER - &
B EEEAN > UAERRREE T 55 T2 80 ME > Fill 2 Emat
et —EH# BRI FE = -

it

EFERE  ERECHAEIEREEDT KRG HREHREE2HA
ZROIEEZEY - EREEVLETHE - ERIEEZ — R E RN
AR B 2HEEMAEZEGHNEREL A Z - HE20RGHEREK
GHREHARNEI R BERA - AAHESUREREIXF LAY
PO 2 A 2 A SR R B I =€ -

r—l
il e

S=
=

it
1S

B\
3

=0
&
rtll

b J=
i =

il

\

=

o i £ S -

MEPXZEE  EFELE AANEIBESRESHHETREN > —H
DERE c ERE I ER AL - BREEERM - TREAMARL LRXENE ERHE
HAER (Y (BE]) (H35%) BREIER) - RAMIEBEE 02 -



LEGISLATIVE COUNCIL — 10 July 1996
kR — —hARARNEEHATH 121

EFERE  RIEEEEAREZALE LN EREEERERN - &
BHERSEERERALHALNESLEFHE  RIFZEMMASER
B MER LRSS - EFAmEC - S/l AREHDIEM -

Wik - AANRIBEER - R CGEEY (BFT) (ZHB35E) HRAIERE)
TR CHEHEEANLAG ENERE  BFM0E "EFER™ - "HMEME
7 RBREGETERN - BEMREDN -

IThigh FRhERTENEEAL  EHETEENTEHE E—E
HiE EMMMEAENEERETHE  MMEEEFEN - (HESITAK)
BEREEENLENHEGRIENELHRY - REBEZEE  KOLEE
BEEETIRERIAAENABESEBREET AN 2 RFEAEME - EE K
MR NWEF=HA=+—HEMH (&& (&t REH) Hl) H HEXREHR
MREFHREN (G ILEL R FHME) KA RKEE -

ERRE  MABBREENS & B AORFRARER  LEA
(BIFEZ TAA)) » AANBEIBHEEELOAE (BEY (BF]) (FH35E)
PRI E 2 ) BE1E A Jo & bR 8 BUR 3%

A E N R B R FE B TR RO B el LR R R A R
e RN R R £k S NEERRURLE LY E RS- P1S NSRS
[ RMRSBFNEE ML MRRHANEES EEREILE TR
B o AT PR O R R S B T B A TR R
i B SR RESE S+ BOB TR TS A LAY AR - B TR R R 1S
PLECE - BEERFBE T o RFIA AR RS BT A R - 7T I AT I
SR HE B R BT T SR AR B HE ) TR B R M A - A
R Tt @ 7 B B S AOE B AR R PR R

ERded - A NGEILBREE -

EERZENE : EHE  EBELE®E(L > HEFHRETE -
BRI E) TR H WS 2 o M (S JL VY T BOE — 8 v ) TR S S # 5E R
BRIy MO PR AT TR BT AU RS - (e B8 BT B R A (AT B A AR R P ) D RE iR B &
Z - WHET T HERORE TFE - DESREFEHEIEXRERAFEER -

ROl B S A AR D S A S S N LREM I IR [E Iy o5k 8 22 28 T2 )
EAEET TR Z 2K - BREERSZE - ARJZLEMHEY - HE<



LEGISLATIVE COUNCIL — 10 July 1996
122 kR — —hARARNEEHATH

NAGBEEEYE - BUS A7 2 R AE R O 2= 5| A R BE fR R 8 &2 22 /K HY A
T EHMERE R RERSLASNERER -

AR EEMB LG ZOES - W R a5 H R 2 el TR - R
THEMER M BRI BEA RN - RBREH (BREYGRE)  SHEEEME
WAERANL  OEEEMNAEREREANLERGR G - B f ok~ 5
AE AIE A wmEir T E IR R AR - BRI ERREZ & B
EEHME - HERBFWER HEeEZGWOEEALE ENEHNERE - B
ATREETGEVWHBILEO B ENE » EHENALEZENL VR -

SR+ BOEE e W B b S5 T €SB e S 0 B L A B £
B ST A - B BOAE LR P R B BOAE O A S o
S PFEITA  AIBAERTE 5 T R T 9 BUT A BB AR LLZ 5]
W ERERATMN - HRET CGIMET  RERT CHEE - A
FET G -

PRtz Hh - BB IRET AR 5 05 N £ - AR TREAD » S ER R
r o EREE TR A BMOEESTRE] T LIRERRF - MEEN » A
ZEIEHF - B EBASE - R AL KEEMIREML AN 2EMEBENEE
TE - AEMMARRERETE LS8 EHERE  FREEMME £—
TE fill L B AT YR AL -

LR E - KRR M G HOR D ae i R il 22 2 - RERE R T A R
Z LRZ 2 ROl E sk A 2 A B B P £ - BUR N8 5E T Ay L
B REBZFMAREENBILEE -

AN B PR A -

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
President, | would like to thank the Honourable Ronald ARCULLI, Chairman of
the Bills Committee, and other members for their very careful and detailed
deliberation on this Bill in the past nine months.

This Bill serves two main purposes. The first aims to strengthen
supervision and safety management at construction and demolition sites through
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the introduction of a supervision plan system. The second is to improve the
registration system for Authorized Persons, Registered Structural Engineers and
building contractors.

The Bills Committee and other concerned parties, such as the relevant
professional bodies and the contractors associations and Real Estate Developers
Association, have given many valuable comments on specific provisions of the
Bill. The Administration agrees with most of these comments, and | shall move
the necessary amendments to the Bill at the Committee stage later on. However,
it may be useful if I could explain in some detail the Administration's response to
a number of points raised by the Bills Committee and other organizations.

With regard to the registration of Authorized Persons and Structural
Engineers, there will be panels of members from whom the Building Authority
may appoint more than one Registration Committee. The Building Authority
will be empowered to direct the Registration Committee to hold meetings in
order to help ensure that the applications for registration as Authorized Persons
and Structural Engineers will be processed expeditiously. The registration will
continue to be in force while an application for renewal is still being processed,
subject to any order of the Disciplinary Board. This is to obviate the
administrative problem of processing a large number of applications within a
fixed time limit.

| also wish to assure the Honourable Edward HO that his suggestion of a
classification system for contractors will be seriously considered.

The Building Authority will be required to give reasons why an application
for inclusion, retention or restoration of name in the relevant register is rejected.
He will also be required to inform an Authorized Person or Registered Structural
Engineer before removing the latter's name from the relevant register.
Furthermore, a legal adviser will be appointed to assist in the proceedings of the
Disciplinary Board for Authorized Persons and Registered Structural Engineers.

The power of a judge to dismiss an appeal against a decision of the board
if he considered that there had been no substantial miscarriage of injustice, even
if he was of the opinion that the point raised in the appeal might have been
decided in favour of the appellant, will be removed. These measures will serve
to further improve the fairness of the disciplinary proceedings.
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Similar amendments will be moved by me to other provisions of the Bill
relating to the registration of general building contractors and specialist
contractors.  Moreover, the factors which will be taken into account in
considering whether an applicant qualifies to register as a contractor will be
clearly set out. In the case of general building contractors, the Building
Authority will be allowed to accept relevant local experience as a substitute for
the required qualifications. As a transition arrangement, the registration of
existing contractors will continue to be in force for two years after the
commencement of the relevant provisions of the Bill.

To implement the supervision plan system, the Building Authority may
refuse to give his consent to the commencement of works where the Authorized
Person has failed to lodge a supervision plan. The format and content of the
plan have to comply with the requirements set out in the Technical Memorandum
which will be formulated by the Building Authority in consultation with the
professional institutes and the construction industry, and approved by this
Council under the negative vetting procedures.

To ensure that supervision plans are complied with, we will recommend a
three-tier sanction system. Minor deviations from the supervision plan may
entail administrative warnings given by the Building Authority. Material
deviations or repeated minor deviations will be made a disciplinary offence.
Material deviations which directly result in injury to persons or damage to
property or a risk of injury or damage will be made a criminal offence.
However, provisions will be made for exceptional circumstances when urgent
action is required for safety reasons to permit deviations from the supervision
plan.

The Building Authority will be empowered to order works to cease when
the conditions of approval or consent given by him has not been or is not able to
be complied with, or when there is material deviation from the Technical
Memorandum or the supervision plan, which may lead to dangerous or
potentially dangerous situations.

| am, like the Honourable Ronald ARCULLLI, pleased to note that the Bills
Committee has indicated support for all but one of the amendments to be moved



LEGISLATIVE COUNCIL — 10 July 1996
kR — —hARARNEEHATH 125

by me, that is, criminal sanction provision when material deviations from the
supervision plan directly result in injury to persons or damage to property or a
risk of injury or damage. | will further explain the views of the Administration
and clarify any misunderstandings like those expressed by the Honourable Albert
CHAN and the Honourable IP Kwok-him about government architects and
engineers not subject to criminal sanctions on the issue during the Committee
stage.

Thank you, Mr President.
Question on the Second Reading of the Bill put and agreed to.
Bill read the Second time.
Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).
BUILDINGS (AMENDMENT) BILL 1996

Resumption of debate on Second Reading which was moved on 14 February
1996
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THE PRESIDENT'S DEPUTY, MR RONALD ARCULLLI, took the Chair.

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Deputy, | would like to thank the Honourable Albert CHAN, Chairman of the
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Bills Committee, and other members for supporting this Bill and the Committee
stage amendment that | will propose.

This Bill has three purposes: empowering the Building Authority to order
owners to carry out investigations into drains and sewers for slope safety reasons;
facilitating the recovery of the cost of works carried out by the Building
Authority on behalf of building owners; and making clear that a closure order
will cease to have effect when the concerned structures are demolished or cease
to exist. In scrutinizing the Bill, some Members proposed that water pipes
should also be covered by the Bill. We agree, and have prepared Committee
stage amendments to this effect. Upon the enactment of the Bill, the Buildings
Department will maintain close liaison with the Water Supplies Department in
exercising the new power to require investigations into water pipes and remedial
works regarding any leakage, defect or inadequacy identified.

Members have also expressed concern over the discretion of the Building
Authority in serving orders requiring investigations into water pipes, drains and
sewers. We have prepared Committee stage amendments to provide that, where
the Building Authority is of the opinion that no leakage, defect or inadequacy is
likely, no order shall be served. In forming his opinion, the Building Authority
should take into account all relevant matters and information such as the age of
the water pipes, drains or sewers and records of previous investigations and
maintenance works. The Building Authority's decision is also subject to appeal
to the Appeal Tribunal under Part V1 of the Buildings Ordinance, the members of
which are mainly independent legal or building professionals. We believe this
provides the necessary safeguard against potential abuse of power.

We have also prepared a Committee stage amendment to ensure that an
owner is responsible for the maintenance of and investigations into the water
pipes, drains and sewers serving his building irrespective of where such pipes,
drains and sewers are laid.

Thank you, Mr Deputy.

Question on the Second Reading of the Bill put and agreed to.

Bill read the Second time.
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Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).

INLAND REVENUE (AMENDMENT) (NO. 3) BILL 1996
Resumption of debate on Second Reading which was moved on 1 May 1996

MR ERIC LI: Mr Deputy, | speak to applaud the introduction of this Bill which
Is part of the 1996-97 Budget proposals. The objective of the amendment Bill is
to exempt from profits tax liability in respect of non-residents' investment
activities through stock brokers and fund managers in Hong Kong.

As the Legislative Council representative for accountants in Hong Kong, |
recognize with appreciation that this Bill represents a positive response to one of
our specific budget recommendations. In the course of my examination of this
Bill, I have received many representations from my constituency members acting
on behalf of the Stock Exchange and other eminent professional bodies.

The main complaints were technical in nature and have focused on the
narrowness of the assistance offered by the exemption in its draft form. In
particular, section 20AA of the Bill, which seeks to add certainty to the tax
liability of brokers and approved investment advisors acting as agents for
non-resident investors, seemed to have worked quite the other way.

The accountancy profession submits that the exclusion of associates, a
vague term introduced in this new section, from the exemption is unnecessarily
restrictive. We consider that all restrictions on local brokers should be removed
so that they can freely carry on their business and hence further enhance the
development of Hong Kong securities in the international market. This, we
believe, to be the true spirit of the Financial Secretary's original Budget proposal.

However, since this is the last sitting of the Legislative Council before the
long summer break and any amendment at a late stage of the Bill's scrutiny may
cause substantial delay and hence the implementation of other provisions in the
Bill which are of equal importance to the securities industry, we therefore accept
with some reluctance the amendment Bill in its present form together with the
Administration's assurances of giving advance rulings and the issue of clear
Departmental Interpretation and Practice Notes by the Commissioner of the
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Inland Revenue on matters in the various correspondences between myself, the
Administration and the professional bodies concerned, which now form part of
the record of the House Committee.

Nevertheless, | would still request the Administration to consider
appropriate amendments to section 20AA and section 20AA(1)(a) at the earliest
or subsequent opportunity in order to remove any remaining doubts in the
implementation of this valuable exemption.

I would also like to record my personal appreciation of the professionalism,
responsiveness and efficiency in the way in which the Administration has
handled this Bill. It was our mutual willingness to get on with business which
has helped me to sort out this rather complex and technical Bill with the
Administration expeditiously and without the need to set up yet another Bills
Committee, and also in the spirit of mutual trust and co-operation. | am
convinced that, given the circumstances, the timely balance struck will best serve
the financial services industry of Hong Kong.

With these remarks, Mr Deputy, | support the Bill and urge honourable
colleagues to do likewise.

SECRETARY FOR THE TREASURY': Mr Deputy, | am grateful for Members'
support for the resumption of the Second Reading debate of the Bill. The Bill
has two objectives. First, it seeks to reflect existing practices and provide
greater certainty in law by:

(@) excluding stock brokers and investment advisers from potential
profits tax liability in respect of share trading and fund investment
profits derived by non-resident investors for whom they act as
agents; and

(b) including a specific tax exemption for certain income derived from
bona fide offshore funds managed in Hong Kong.

Secondly, the Bill seeks to extend the current tax exemption for stock borrowing
and lending transactions to cover also stocks not listed in Hong Kong. This is
in response to a request made by the financial services sector for promoting stock
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borrowing and lending transactions in Hong Kong.

After the publication of the Bill, we have received submissions from the
Law Society of Hong Kong, the Hong Kong Society of Accountants, the Joint
Liaison Committee on Taxation, the Taxation Institute of Hong Kong and the
Stock Exchange of Hong Kong. We are grateful for their views on the Bill. |
would also like to thank in particular the valuable advice on the Bill given to us
by the Honourable Eric LI. We have carefully examined these views and, as a
result, I will move at Committee stage a number of amendments. | shall explain
at that stage the reasons for the amendments; but | would like to take this
opportunity to address two points concerning the legislative intent of the Bill in
respect of the first objective which I have just described.

Section 20AA as proposed in the Bill seeks to exclude brokers and
investment advisers from potential profits tax liability for acting as agents for
non-resident investors. We note the concern expressed by various parties in
respect of the restriction imposed under the Bill that the provisions in section
20AA would not apply in cases where the investors and the agents have an
"associate” relationship.  We have thoroughly examined this issue and remain of
the view that the imposition of the restriction is justified and necessary. In such
cases, the agent, being the associate of his client, should be able to ascertain
whether there is any potential liability to profits tax and the question of
uncertainty which we aim to address in the Bill by providing the tax exemption
therefore should not arise. There is a limit to how far the tax exemption
provided under the proposed legislation should go without creating opportunities
for tax avoidance. We believe that we have struck the right balance in the Bill.
Our proposal does not imply that the parties concerned under an "associate”
relationship would automatically be chargeable to profits tax. This is by no
means the case. Whether a tax liability arises will depend on the circumstances
of each case and on the application of the existing provisions of the Inland
Revenue Ordinance. The situation for these cases with "associate™ relationship
will not be inferior to what it is now, before the proposed legislation is enacted.
There is also no question of the proposed legislation preventing a non-resident
investor from, or placing any restriction on him in, making use of an associated
agent in Hong Kong.

However, to reflect better our legislative intent, the Commissioner of
Inland Revenue will issue a Practice Note to clarify issues relating to the
application of the "associate" restriction and the interpretation of the term
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"non-resident™ as requested by the various parties concerned.

We also note the concern of various parties that section 20AB as proposed
in the Bill, which is modelled on legislation in the United Kingdom and sought to
provide a specific tax exemption for certain income derived from bona fide
offshore funds managed in Hong Kong, is not easy to follow. Instead of
achieving its objective, it may on the contrary complicate the existing tax system
in this area. We have reviewed the approach and concluded that a simpler way
to achieve the policy objective and to reflect our legislative intent is to amend
existing section 26 A(1A) of the Inland Revenue Ordinance to extend the present
tax exemption under the section to cover also mutual fund corporations and unit
trusts established outside Hong Kong or similar collective investment schemes,
provided that the Commissioner of Inland Revenue is satisfied that the mutual
fund corporation, unit trust or collective investment scheme is a bona fide widely
held investment vehicle which complies with the requirements of a supervisory
authority within an acceptable regulatory regime. We are pleased to note that
this revised approach is welcomed by the various parties concerned. | will
move amendments at Committee stage to delete the proposed section 20AB and
replace it with a new clause to this effect.

No prior approval from the Commissioner is necessary for an individual
investment vehicle to qualify for the proposed tax exemption under section
26A(1A) provided that the requirements as stipulated in this Bill are satisfied.
The Commissioner is prepared to give advance ruling if there is doubt in
individual cases. The Commissioner will also issue a Practice Note to clarify
the interpretation of such terms as "supervisory body" and "acceptable regulatory
regime™ under the Bill.

Thank you, Mr Deputy.
Question on the Second Reading of the Bill put and agreed to.
Bill read the Second time.

Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).
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SUPPLEMENTARY APPROPRIATION (1995-96) BILL 1996

Resumption of debate on Second Reading which was moved on 26 June 1996
Question on the Second Reading of the Bill put and agreed to.

Bill read the Second time.

Bill committed to a Committee of the whole Council pursuant to Standing Order

43(1).

Committee Stage of Bills

Council went into Committee.

PREVENTION OF BRIBERY (MISCELLANEOUS PROVISIONS) (NO. 2)
BILL 1995

THE PRESIDENT resumed the Chair.

Clauses 2, 3, 8,9, 11 to 14 and 18
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Clauses 2, 3, 8, 9, 11 to 14 and 18 were agreed to.

Clauses 1,4 to 7, 10, 15, 16 and 17

ATTORNEY GENERAL: Mr Chairman, for the reasons given earlier today in
the debate on this Bill, I move that clauses 1, 4 to 7, 10, 15, 16 and 17 be
amended as set out under my name in the paper circulated to Members.

Proposed amendments

Clause 1

That clause 1 be amended, by deleting the clause and substituting —

1. Short title and commencement
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(1) This Ordinance may be cited as the Prevention of Bribery
(Miscellaneous Provisions) (No. 2) Ordinance 1995.

(2) This Ordinance shall come into operation on a day to be
appointed by the Attorney General by notice in the Gazette.".

Clause 4

That clause 4 be amended, by deleting the clause and substituting —

"4,  Special powers of investigation

Section 13 is amended -
(@) by repealing subsection (1) and substituting -

"(1) where the Commissioner is satisfied
that there is reasonable cause to believe -

(@) that an offence under this
Ordinance may have been
committed by any person; and

(b) that any share account,
purchase  account, club
account, subscription account,
investment  account,  trust
account, mutual or trust fund
account, expense account,
bank account or other account
of whatsoever kind or
description, and any banker's
books, company  books,
documents or other article of
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or relating to any person
named or otherwise identified
in writing by the
Commissioner are likely to be
relevant for the purposes of an
investigation of such offence,

he may for those purposes authorize in writing
any investigating officer on production by him of
the authorization if so required -

(i)

(i)

(1A) The

to investigate and inspect such
accounts, books or documents
or other article of or relating
to the person named or
otherwise identified by the
Commissioner;

to require from any person the
production of such accounts,
books, documents or other
article of or relating to the
person named or otherwise
identified by the
Commissioner which may be
required for the purposes of
such investigation and the
disclosure of all or any
information relating thereto,
and to take copies of such
accounts, books or documents
or of any relevant entry
therein and photographs of
any other article.

Commissioner shall not,

without the leave of the High Court obtained on
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Clause 5

ex parte application in chambers, issue an
authorization under or by virtue of which any
particular person who is alleged or suspected to
have committed an offence under this Ordinance
can be required to comply with any requirement
of the description mentioned in subsection (1)(i)
and (ii).

(1B) The High Court shall not grant leave
for the issue of an authorization under subsection
(1)(1)) and (ii) unless, on consideration of an
application under subsection (1A), it is satisfied
as to the matters that the Commissioner is
required to be satisfied under subsection (1).";

(b) in subsections (2)(a) and (3), by repealing ",
safe-deposit box™.".

That clause 5 be amended —

(a)

(b)

in the proposed section 13A(1), by deleting everything before
"order" and substituting -

"(1) The Commissioner or an investigating officer
with the approval of the Commissioner or the Deputy
Commissioner may, for the purpose of an investigation into,
or proceedings relating to, an offence suspected to have been
committed under this Ordinance, make an ex parte application
to the High Court in chambers for an™.

in the proposed section 13A(2), by deleting paragraph (c) and
substituting -

"(c) there are reasonable grounds for believing that it is in
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(©)

by adding -

""13C.

the public interest, having regard to -

(i)

(if)

(iii)

(iv)

the seriousness of the offence suspected to have
been committed,;

whether or not the suspected offence could be
effectively investigated if an order under this
subsection is not made;

the benefit likely to accrue to the investigation or
proceedings if the material is so produced or if
access to it is given; and

the public interest in preserving secrecy with
regard to matters relating to the affairs of persons
that may come to the knowledge of the
Commissioner of Inland Revenue or to any
officer of the Inland Revenue Department in the
performance of their duties under the Inland
Revenue Ordinance (Cap. 112),".

Restriction on publication
of information disclosed
under section 13B

(1) This section applies -

(@) to information of the description
mentioned in section 13B which has
been furnished to the Commissioner
of Inland Revenue or to any officer
of the Inland Revenue Department
in  respect of the liability,
responsibility or obligation of any
person (“the person named") under
the Inland Revenue Ordinance (Cap.
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112);
(b) where that information is disclosed

(©)

(d)

(€)

to the Attorney General under
section 13B;

where the Attorney General decides
that any of the information so
disclosed is to be adduced in
evidence by the prosecution for the
purpose of any prosecution of an
offence under this Ordinance, not
being an offence alleged to have
been committed by the person
named;

where a venue for and a date and
time of hearing of those proceedings
has been fixed; and

where those proceedings may result
in the information being publicly
revealed.

(2)  As soon as practicable after having made a
decision of the description mentioned in subsection (1)(c),
and in any case not less than 14 days before the date referred
to in subsection (1)(d), the Attorney General shall serve notice
in writing of that fact on the person who furnished the
information as mentioned in subsection (1)(a) and on the

person named.

(3) A notice under subsection (2) shall be
accompanied by a statement in writing so as to adequately
inform the person on whom it is served of -

(@)

the details of such information
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disclosed to the Attorney General
that is to be so adduced,

(b) the venue for, date and time of the
hearing of those proceedings; and

(c) the substance of this section.

(4) Within 14 days after the service on him of
a notice under subsection (2), the person on whom it is served
may on notice in writing to the Attorney General make an
application in chambers to the court before whom the
proceedings are to be heard for an order under subsection (5)
and the Attorney General shall be given an opportunity to be
heard on that application.

(5) On application made to it under subsection
(4), the court may by order give directions prohibiting or
restricting the publication of any information so disclosed to
the Attorney General which may lead to the identity of the
person named being publicly revealed.

(6) Inthe making of an order under subsection
(5), the court shall in considering whether or not to make an
order, have regard to the views of the Attorney General on the
application, if any, and those of the applicant and shall
consider whether the public interest in the publication of any
information being the subject of the application, without
prohibition or restriction, outweighs -

(@) the privacy and confidentiality of
that information;

(b) any prejudice to the person named
which  might result from the
publication of that information
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Clause 6

without prohibition or restriction;
and

(c) the public interest in preserving
secrecy with regard to matters
relating to the affairs of persons that
may come to the knowledge of the
Commissioner of Inland Revenue or
to any officer of the Inland Revenue
Department in the performance of
their duties under the Inland
Revenue Ordinance (Cap. 112).

(7) If in the course of any prosecution of an
offence under this Ordinance after the making of an order
under subsection (5) the court by whom the order was made is
satisfied, after giving the person in favour of whom the order
was made an opportunity to be heard, that the effect of that
order is to impose a substantial and unreasonable prohibition
or restriction upon the reporting of those proceedings or the
reporting of that prosecution and that, notwithstanding the
matters referred to in subsection (6)(a), (b) and (c) and the
views of the person in favour of whom the order was made, if
any, it is in the public interest to remove the prohibition or to
relax the restriction, the court or the judge shall direct that the
order shall not apply to such information in respect of which
that order was made as is specified in the direction.

(8) Any person who publishes or broadcasts
information being the subject of an order under subsection (5),
including an order in respect of which a direction is made
under subsection (7), in contravention of that order commits
an offence and is liable on conviction to a fine of $10,000 and
to imprisonment for 6 moths.".
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That clause 6(a) be amended —

(@ in the proposed subsection (1A), by deleting everything after
"committed” and substituting "by any person under this Ordinance,
make an ex parte application to the High Court in chambers for an
order under subsection (1).".

(b) by adding after the proposed subsection (1A) -

"(1B) The High Court shall not make an order under
subsection (1) unless on an ex parte application made to it
under subsection (1A) it is satisfied that there are reasonable
grounds for suspecting that -

(@ in the case of an application relating to
subsection (1)(c), that the information to
be required from the person being the
subject of the application is likely to be
relevant to the investigation or the
proceedings;

(b) in the case of an application relating to
subsection (1)(d) or (e), that the person
being the subject of the application has or
may reasonably have access to information
likely to be relevant to the investigation or
the proceedings.".

That clause 6(b) be amended, by deleting subparagraph (ii).

Clause 7

That clause 7 be amended, by deleting paragraph (g) and substituting —
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"(g) in subsection (6), by repealing "A third party on whom a restraining
order has been served in accordance with subsection (3)" and
substituting -

"A suspected person or third party on whom a copy of a

restraining order has been served in accordance with
subsection (3) or (3B)";".

Clause 10

That cluase 10(a) be amended—

(@) inthe proposed subsection (1A), by deleting "it appears to the court"
and substituting "the court is satisfied".

(b) in the proposed subsection (1B), by deleting "it appears to the
Commissioner"” and substituting "the Commissioner is satisfied".

Clause 15

That clause 15 be amended, in the proposed subsection (2)(a), by adding "after
consulting the Advisory Committee on Corruption,” before "terminate™.

Clause 16

That clause 16 be amended, in the Chinese text, by deleting the clause and
substituting —

"16. EZEHEMER

BO10A BRI TEET -
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Clause 17

That clause 17 be amended, in the proposed subsection (2), by deleting paragraph
(b) and substituting —

"(b) in so far as is necessary for the performance of any of the
Commissioner's functions under section 12(d) or (f), access to such
records, books and other documents in the possession or under the
control of a public body as the Commissioner or such officer
reasonably considers will reveal the practices and procedures of that
public body;".

Question on the amendments proposed.

ZERERBENH  EFEALLE  HREXRF IR ERBFAAFEFE
FHEBEXH KRR T RIEXZZEFRERSUREXFEHBIESRE -
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MR ERIC LI: Mr Chairman, the accountancy profession has shown serious
concern in recent months on the gradual weakening of the protection of tax
secrecy provided by section 4 of the Inland Revenue Ordinance. In this context,
| am most grateful for the very understanding remarks made by the Attorney
General in the Bill's Second Reading debate.

Despite these serious concerns in safeguarding the interests of taxpayers,
the accountancy profession, as a responsible public body, also recognizes the
very high priority that this community as a whole accords to the combat of
corruption. We also accept that there may be a need to have access to
confidential tax records in the most exceptional circumstances. | understand
from the Commissioner of the ICAC during the Bills Committee's meeting held
on 12 June 1995 that there should only be two or three such cases in a year, and
hence there is no question ......

CHAIRMAN: Mr LI, which clause are you referring to? Which clause are you
speaking on?

MR ERIC LI: It is on section 13C but | believe it is clause 5, but because of
the ...... clause 5.

CHAIRMAN: Clause 5?
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MR ERIC LI: Clause 5, yes. So | am correct.
CHAIRMAN: Please continue.

MR ERIC LI: I just referred to the meeting held on 12 June 1995 and that there
IS no question of ICAC officers using the provision to launch a fishing
expedition for evidence. The present Committee stage amendment does
effectively protect the identity of innocent taxpayers and third parties from being
specifically disclosed.

However, | have expressed some reservation during the Bills Committee's
examination that this may not have gone far enough. Ideally, I would have
liked to widen the Committee stage amendment to ensure that all the
circumstantial information which may lead to the revelation of the identity of the
persons involved be also brought within the scope of the court application. This
is particularly relevant if the persons concerned are well-known public figures
and that the detailed events of the corruption case has already been
well-publicized.

Nonetheless, in appreciation of the immense goodwill displayed by the
Administration and members of the Bills Committee in reaching a difficult
consensus, | am content to give the present Committee stage amendment a
chance to prove its worth. Nonetheless, | would still urge the Administration to
monitor its actual application carefully and to consider further appropriate
amendments at the first sign of detecting any inadequacy.

With these remarks, Mr Chairman, | thank the Administration for taking

over the Committee stage amendment and urge Honourable colleagues to join me
in support of these Committee stage amendments.

ZESEHREENH  ERLLE AHFER > WA TS EEZE 1THE

il

CHAIRMAN: You may not repeat yourself.
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ATTORNEY GENERAL: Thank you, Mr Chairman. If | can just respond
very briefly to some of the points that have been made by the Honourable James
TO and the Honourable Eric LI.

If I can just deal with Mr James TO's point on clause 1. Let me restate,
Mr Chairman, that | undertake to bring all the provisions of this Bill when
enacted into effect as soon as practicable. As | noted in my speech on the
resumption of the Second Reading debate, there will have to be some lead time,
for example, where provisions require court applications to be made, but we are
as conscious as the Honourable James TO and other Members of this Council
that, having spent so much time in anxious deliberation in the Bills Committee, it
is in the public interest that the enacted Bill be converted into effective law as
soon as possible.  That is as much our wish as it is the wish of Members of this
Council.
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| have noted carefully the Honourable James TO's points concerning
clause 4, and my remarks here will extend to other points on this Bill. We will
have to see how these provisions work in practice. We are changing the law,
introducing court control for the first time in relation to the ICAC's powers. We
will obviously want to see how those powers work and to consider them in the
light of experience. That applies particularly, I would suggest Mr Chairman, in
relation to clause 5 which concerns tax records, on which, as | say, the
Honourable James TO and the Honourable Eric LI expressed concerns. These
are new powers. Clearly a balance has to be struck. We do not want the ICAC
hampered in their task of fighting corruption. We recognize fully concerns over
the secrecy of taxpayers' records. Once again, we will want to keep these
provisions under scrutiny and to monitor their operation, to monitor how the
courts are applying them, to see whether in the light of experience further
changes should be made.

| have also noted carefully the Honourable James TO's points concerning
clause 10 of the Bill. That deals with powers of search under section 17 of the
Prevention of Bribery Ordinance, and those are matters that | will, if | may, refer
to the Commissioner of the Independent Commission Against Corruption for his
further consideration.

Finally, Mr Chairman, | note once again what the Honourable James TO
said about clause 17 of the Bill in relation to section 13(2) of the ICAC
Ordinance. That section has as its scope the highly laudable objective of
corruption prevention. | think that we should not be seeking to inhibit, and |
know that is not the intention, the ICAC in that most laudable of aims. But |
have once again heard the concerns expressed and | am sure the ICAC will take
those to heart.

Thank you, Mr Chairman.

Question on the amendments proposed, put and agreed to.

Question on clauses 1, 4 to 7, 10, 15, 16 and 17, as amended, put and agreed to.

New clause 12A Further provisions relating to
security, appearance, etc.
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New clause 14A Savings
New clause 16A Search warrants
New clause 16B Power to take finger-prints

and photographs
Clauses read the First time and ordered to be set down for Second Reading

pursuant to Standing Order 46(6).

ATTORNEY GENERAL: Mr Chairman, for the reasons given earlier today in
the debate on this Bill, | move that new clauses 12(A), 14(A), 16(A) and 16(B) as
set out under my name in the paper circulated to Members be read the Second
time.

Question on Second Reading of the clauses proposed.

ZESEHRRENH  EFLE  RUIEXEZEEREBFRENEHRELE
= N HESMLERESF -

Question on the Second Reading of the clauses put and agreed to.

Clauses read the Second time.

ATTORNEY GENERAL: Mr Chairman, | move that new clauses 12A, 14A,
16A and 16B be added to the Bill.

Proposed additions

New clause 12A

That the Bill be amended, by adding —
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"12A. Further provisions relating to
security, appearance, etc.

Section 17C(1) is amended by repealing "Where a person fails
to comply with the terms of a notice under section 17B(2) or an order
under section 17B(6)" and substituting -

"Where a person granted an application under section 17B
fails to comply with the requirement of any condition imposed
under that section™.".

New clause 14A

That the Bill be amended, by adding —

"14A. Savings

(1) Notwithstanding the repeal of section 14A of the
principal Ordinance by section 14 of this Ordinance, a written notice
issued under section 14A(1) of the principal Ordinance and in force
immediately before the coming into operation of this Ordinance, shall
continue in force according to its tenor for such period as it would have
continued in force had section 14A of the principal Ordinance not been
repealed and shall as from the coming into operation of this Ordinance be
treated as if it were an order made by the District Court and served under
section 14C of the principal Ordinance prior to its amendment by section 7
of this Ordinance.

(2)  Notwithstanding the amendment of section 14C of the
principal Ordinance by section 7 of this Ordinance, an order issued under
section 14C(1) of the principal Ordinance and in force immediately before
the coming into operation of this Ordinance shall continue in force
according to its tenor for such period as it would have continued in force
had section 14C of the principal Ordinance not been amended and shall as
from the coming into operation of this Ordinance be treated as if it were an
order made by the District Court and served under section 14C of the
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principal Ordinance prior to its amendment by section 7 of this
Ordinance.".

New clauses 16A and 16B
That the Bill be amended, by adding —
"16A. Search warrants

Section 10B is amended by repealing "16 or section".

16B. Power to take finger-prints and photographs
Section 10D(1) is amended by adding before ", any officer" -

"or, has been served with a summons under section 8(2) of the
Magistrates Ordinance (Cap. 227) in respect of a section 10
offence".".

Question on the addition of the new clauses proposed, put and agreed to.

New clause 13A Offence to disclose identity, etc.
of persons being investigated

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

CHAIRMAN: The Attorney General, Mrs Selina CHOW and Mr Albert HO
have separately given notices to propose the addition of new clause 13A to the
Bill. 1 will first call upon the Attorney General to speak and move the Second
Reading of his proposed new clause 13A, as he is the Public Officer in charge of
the Bill.
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ATTORNEY GENERAL: Mr Chairman, | move that new clause 13A as set out
under my name in the paper circulated to Members be read the Second time.
The new clause repeals and replaces section 30 subsection (1) of the Prevention
of Bribery Ordinance.

Section 30 makes it an offence for a person, without lawful authority or
reasonable excuse, to disclose details of an investigation in respect of an offence
alleged or suspected to have been committed under the Ordinance. This section
has been a key element in the overall scheme for tackling corruption in Hong
Kong.

In the recent Ming Pao case, the Privy Council stated that the restrictions
on freedom of expression created by section 30 are consistent with the Bill of
Rights Ordinance. The Privy Council said in that case:

"It cannot be denied that there is a pressing social need to stamp out the
evil of corruption in Hong Kong. Investigation by the ICAC is an
important means of achieving that end and the protection of the integrity of
such investigation is essential.”

The Privy Council also accepted that the section affords protection to the
reputation of suspects, although it considered that this protection is of secondary
importance to the protection of the integrity of the investigation.

The fact that section 30 is consistent with the Bill of Rights Ordinance
does not mean that this Council cannot decide, as a matter of policy, to amend
the section. The question, therefore, is whether section 30 should be amended
and, if so, in what way.

The Administration's proposals

The Report of the ICAC Review Committee concluded that “No changes
should be made to section 30, which strikes the right balance between the need to
protect the reputation of an individual under investigation and the secrecy of an
investigation at the covert stage on the one hand, and the freedom of expression
on the other." The Bill does not therefore include any provision to amend
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section 30.

Some members of the Bills Committee nevertheless considered that there
should be some relaxation of the restrictions in the section. The Administration
has listened carefully to those views and has agreed that subsection (1) of section
30 should be amended as follows:

firstly, the offence will be expressly limited to disclosures made by a
person who knows or suspects that an ICAC investigation is taking place;
and

secondly, it will only apply to disclosures relating to an investigation into
an offence under Part Il of the Ordinance;

The proposed new clause 13A will achieve this. | will shortly be moving
the addition of a new clause 13B which will further limit the scope of section 30.

As well as proposing these relaxations to the section, the Administration
strongly believes that a recently discovered loophole in section 30 must be
plugged. The Privy Council decided in the Ming Pao case that section 30
applies only to an investigation in respect of a specified person. Disclosure of
the details of a general investigation, as occurred in that case, is not an offence.

Mr President, the Privy Council came to its decision as a matter of
statutory interpretation. It did not express any view as to whether there is any
justification for distinguishing between the two types of investigation. The
Administration strongly believes that there is no justification for such a
distinction. A general investigation needs to remain covert, and is equally
vulnerable to being prejudiced by a disclosure as one in respect of an identified
suspect.

It is undeniable that an investigation may be prejudiced by a disclosure
even though no particular suspect has been identified. For example, an
investigation may relate to a small group of people, one of whom is in fact a
corrupt person. A disclosure of details of that investigation may be as
damaging as one which relates to an investigation into that person. The corrupt
person may destroy all evidence of his corruption or may disappear.
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ICAC investigations need to be kept confidential, particularly at the early
and particularly vulnerable stages of the investigation. If details of the early
stages of an investigation can be freely disclosed, simply because there is no
identified suspect, the investigation may never get to the stage where there is an
identified suspect. All evidence of the crime may have been destroyed as a
result of the disclosure.

I will shortly be proposing amendments that relax the restrictions on
disclosure at the more mature stages of the investigation, when there is less need
for secrecy. But | urge Members to support the amendment | propose to section
30(1) which will ensure that the most vulnerable stage of an investigation is
properly protected.

Question on the Attorney General's motion on Second Reading of the clause
proposed.

CHAIRMAN: As Mrs Selina CHOW and Mr Albert HO have also given notices
to propose the addition of new clause 13A to the Bill, I propose to have the
Attorney General's motion and the respective proposals by Mrs Selina CHOW
and Mr Albert HO debated together in a joint debate.

Committee shall debate the Attorney General's motion and the respective
proposals by Mrs Selina CHOW and Mr Albert HO together in a joint debate. |
will call upon Mrs Selina CHOW to speak first on the Attorney General's motion
as well as her own proposal and Mr Albert HO's proposal. After Mrs CHOW
has spoken, | will call upon Mr Albert HO to speak on the Attorney General's
motion and Mrs Selina CHOW's proposal as well as his own proposal.
However, no motion on the Second Reading of either Mrs Selina CHOW's
proposal or Mr Albert HO's proposal is to be moved at this stage.

MRS SELINA CHOW: Mr Chairman, | do not wish to repeat what | said during
the Second Reading debate of this Bill except to urge Members to vote for my
amendment. The Administration's amendment does not just plug a loophole as
the Attorney General just put it, but aims to widen the scope of the present law to
restrict disclosure on general investigation, and therefore is contrary to the
general direction of liberalization, while Mr HO's amendment introducing the
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"likely to prejudice” test would in fact render the necessary restriction
ineffective.

I commend to Members my amendment which strikes the right balance
between the public's right to know and freedom of expression on the one hand,
and the protection of the integrity of investigations with identified suspects and
the protection of reputation on the other.
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CHAIRMAN: Members may now debate the Attorney General's motion as well
as the respective proposals by Mrs Selina CHOW and Mr Albert HO.

MISS CHRISTINE LOH: Mr Chairman, | would like to seek a point of
clarification. | am looking at the voting procedures later on. It seems like we
will be voting on the Attorney General's motion first, followed by Mrs Selina
CHOW's if the Attorney General's amendment should fail, and then by the
Honourable Albert HO's amendment. | am just wondering that all three
amendments could fail. What then would be the position?

CHAIRMAN: If no Second Reading of any new clause has been agreed to, the
existing section 30 remains standing.

MISS CHRISTINE LOH: Yes, thank you. That is the clarification that I am
looking for.

CHAIRMAN: Yes, Mr James TO, a point of order?

MR JAMES TO: No.

CHAIRMAN: Do you wish to speak? Mr TO, please.
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MR JAMES TIEN: Mr Chairman, | have to confess | am not very
knowledgeable in this subject but, based on what the Honourable Miss Christine
LOH has just asked, the possibility is based on section 30. | would just describe
the proposal by Attorney General as the most restrictive. The amendment
moved by the Honourable Mrs Selina CHOW is a little bit more relaxed, and the
amendment by the Honourable Albert HO is even more relaxed.

Now, at the procedure, if the Attorney General's motion is voted down
because of the Liberal Party and Democratic Party's position, and subsequently if
the Liberal Party's position is voted down by the Democrats and others, then at
the end, the Honourable Albert HO's amendment is again voted down by the
Liberal Party and the rest, we will revert back to the current section 30, which is
the most restrictive of all. Now, on that analysis, | would urge the Democratic
Party to really consider voting for Mrs Selina CHOW's amendment. Thank you.
ZEFERZE EFAE EUIFE#ARER  WEBBERE. ... ..

CHAIRMAN: Mr TO, I need to call your name first?

ZEREHREE HNE - EFEE REBLHHILEREEN S HE A
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CHAIRMAN: Honourable Members, | think that some Members are trying to
get myself involved in the debate. | regard both speeches to be speeches, not
enquiries. | have ruled that the order of voting on the three alternative new
clause 13A should be: the Attorney General's, Mrs Selina CHOW's and then Mr
Albert HO's. Does any other Member wish to speak? If not, | will invite Mrs
Selina CHOW and Mr Albert HO as sponsors of alternative new clauses to speak
for a second time. Mrs Selina CHOW, do you wish to speak?

MRS SELINA CHOW: | have nothing to add.

MISS MARGARET NG: Mr Chairman, forgive me, | have been raising my
hand but | have not been able to catch your eye. The order of the voting
obviously is of very great importance, and section 30 is obviously a very
important provision of very great public interest. | wonder, because of how it
will affect the outcome, you would agree to rest for a short time so that we could
re-think the order of voting so as to make any submissions to you?

7.49 pm

CHAIRMAN: | suspend the sitting for five minutes.
8.07 pm

Committee then resumed.

CHAIRMAN: Honourable Members, as | said earlier, there are three new clause
13A, proposed by the Attorney General, Mrs Selina CHOW and Mr Albert HO.
They were received at the same time, so | cannot rely on the first-come
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first-served principle. In deciding on the order of moving the motions on the
three new clause 13A, | have had regard to Standing Order 25(4). | have ruled
that the Attorney General should first move his motion by virtue of his being the
Public Officer in charge of the Bill, to be followed by Mrs Selina CHOW by
virtue of her seniority, and lastly by Mr Albert HO. It stands to reason that the
voting on the three proposals should follow the same order, or else the Council
will be setting a very bad precedent for the future.

| am not prepared to make an exception in this case or in any other case.
As the custodian of the rules and practice of this Council, my role as the
President and as the Chairman of the Committee of the whole Council is to rule
on whether or not the propositions are in order and, secondly, the order in which
they are to be taken, that is, to be moved and voted on. It is not the President's
or the Chairman's job to involve himself in the merits or otherwise of the
alternative propositions. It is a matter for Members themselves. So | have
taken both Mr James TIEN's point and Mr James TQO's point to be speeches.

ATTORNEY GENERAL.:
The Honourable Mrs Selina CHOW's proposal

Mr Chairman, the only difference between Mrs CHOW's amendment and
my own is that her amendment does not plug the loophole that | have mentioned
earlier. It would allow disclosures of details of a general investigation, no
matter how harmful the disclosure may be to the investigation.

| would ask Members to consider the example in which a report is made to
the ICAC of the most serious corruption by a member of a senior group of
government officials — corruption striking at the heart of good government.
Suppose the report does not identify a particular person, but gives information
that seems credible, concerning a unit within a certain government department.
The ICAC begin to investigate. They uncover clear evidence of corruption but
have not yet identified any particular suspect. Then a newspaper publishes
details of the investigation. The guilty party flees from Hong Kong taking his
ill-gotten gains with him. Just consider what effect that would have on the
confidence of the community and their faith in the ICAC.
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If Members support Mrs CHOW's amendment, they will be saying that
they are content for such publications to take place, regardless of the
consequences. Therefore, | urge Members to support my amendment. If that
amendment is negatived, | would urge Members however to support Mrs
CHOW's amendment and to reject Mr HO's amendment to which | now turn.

The Honourable Albert HO's proposal

The amendment proposed by the Honourable Albert HO would also allow
disclosures in respect of general investigations. | have already spoken on that
and would urge Members to reject it.

There is, however, a further aspect to Mr HO's amendment. The effect of
that amendment would be to limit restrictions contained in section 30(1) to
disclosures which are "likely to cause prejudice to the investigation." Mr
Chairman, this is unacceptable for two reasons. Firstly, it would deprive the
section of its role in protecting the reputation of suspects. Secondly, it would
inadequately protect the integrity of investigations.

Let me quote from the judgment of the Hong Kong Court of Appeal in the
Ming Pao case.

...... it cannot be assumed that every time an offence under the Ordinance
has been alleged or suspected to have been committed, and an
investigation is underway, it necessarily leads to a person being charged.
The allegations and suspicions may, ultimately, turn out to be groundless.
The protection of the reputation of suspects, who may have to undergo the
opprobrium of investigation over a long period, is a matter of considerable
importance: particularly if the suspect is a Crown servant having to
perform his duties vis-a-vis the public in the meanwhile. No time limit is
imposed by statute for the process of investigation."

It is no answer to say that the law of defamation can protect the reputations
of suspects. Truth is a defence to an action in defamation. A disclosure of the
fact that a person is being investigated by the ICAC, if true, would not therefore
give that person any remedy in defamation.

The effect of Mr HO's amendment would be that a person could make a
malicious report to the ICAC of corruption by a particular person and then
disclose to the media the fact that the person was under investigation. The
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media could then publish the story, with the result that the person's reputation
was seriously tarnished. Provided the disclosures were not likely to prejudice
the investigation, no offence would have been committed.

It may be argued that persons who are under investigation for
non-corruption offences do not have any protection for their reputations beyond
that provided by the law of defamation. But corruption offences are in a
category of their own, and call for special measures, both to further
investigations and to protect those subject to investigation. There are several
reasons why corruption suspects need special protection:

a large percentage of allegations received are, after investigation,
not substantiated

- the ICAC is under a duty to investigate all allegations and is given
special powers to do so

- a corruption investigation may continue for a long period of time

- a serious stigma attaches to corruption, and those under
investigation for corruption, however innocent, may be unfairly
tainted.

The ICAC has quite properly been given special powers of investigation,
but hand in hand with those powers must go special measures to protect suspects
who may be entirely innocent. Mr HO's proposed amendment offers no
protection to the reputation of suspects.

Mr HO's amendment would also inadequately protect the integrity of
investigations. This is not simply the view of the Administration. The Privy
Council, in the Ming Pao case, which so much reference have been made today,
made the following comments on the second limb of section 30 subsection (1),
which prohibits disclosures to persons other than the suspect.

"Lord Lester argued that the restrictions in the second limb were
disproportionate in that they criminalised disclosures even when no
prejudice was caused or likely to be caused to an ICAC investigation and
even if the accused believed that there would be no prejudice. The
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difficulty about this argument is that in many cases it will be impossible to
know whether disclosure has prejudiced an investigation or not, for
example, a suspect might destroy incriminating documents of which the
investigator was not and never would be aware but which he would have
discovered had there been no prior disclosure. For the same reason the
suggestion that the desired aim could have been achieved by qualifying the
second limb subsection with some such words as "likely to prejudice the
investigation" fails because of the difficulty of establishing when a
disclosure satisfied the test. If the restriction is to be effective it cannot
draw distinctions between prejudicing and non-prejudicing disclosures nor
have regard to the state of mind of the discloser." That was what the five
law lords in the Privy Council had to say.

The "likely to prejudice” test would fail to achieve the desired aim of
protecting the integrity of ICAC investigations because of the difficulty of
establishing when a disclosure satisfied the test. Let me give another example.
Let us assume that a government official is under investigation but he does not
know this. Someone in the same department as the suspect learns of the
investigation and tells a colleague. The colleague tells someone else, and so on.
Would any of these disclosures be likely to prejudice the investigation and, if so,
which one? The fact that the suspect may or may not eventually learn of the
investigation does not answer the question. The suspect may overhear a
conversation that was not, of itself, likely to prejudice the investigation. If he
then destroys all evidence of his corruption, the disclosure would still not have
been an offence. Even if the suspect is informed of the investigation by a
colleague, that does not necessarily mean that the disclosure was likely to
prejudice the investigation. Under the "likely to prejudice” test, it is not clear
whether it would be an offence for a person to disclose to a suspect the fact that
he was under investigation. It is in general terms unacceptable from a legal
policy point of view that a criminal offence should be subject to such uncertainty.

These examples show that the "likely to prejudice™ test does not
adequately protect ICAC investigations. | am aware that a similar test appears
in certain other pieces of legislation. But that, Mr Chairman, proves nothing.
Two of the precedents for the "likely to prejudice™ test relate to investigations
into drug trafficking and terrorism which we have heard this afternoon.
Investigations into such offences are of a completely different nature to
investigations into corruption. Let me once again quote from the Privy Council
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decision. This is what they had to say:

"The fact that disclosure of investigations into other offences is not so
severely restricted does not render the provisions of section 30(1)
disproportionate or unnecessary. In many offences involving dishonesty
there will be a party who suffers and who has an obvious interest to report
the matter to the authorities with the result that the offender can expect that
some investigation into the offence will take place. In cases of bribery,
however, neither party to the transaction is likely to have any interest to
report the matter rather the reverse, since both are likely to be satisfied
with what has occurred. This means that bribery offences are particularly
difficult to detect and the maintenance of secrecy as to an investigation is
even more important in order not to put the suspect on his guard."

Once again, | emphasize that those are the views of the five eminent law
lords in the Privy Council. | am also aware that the anti-corruption legislation
of New South Wales contains the "likely to prejudice test”. However, in
February of this year, the Australian Royal Commission into the New South
Wales Police Service published an interim report, dealing with police corruption.
The report concluded that the internal anti-corruption work of the New South
Wales police service, and the anti-corruption work of the elements of the New
South Wales ICAC that targeted the police, have failed. @ The report
recommended that a new agency be established and that the agency be given "an
appropriate secrecy provision”. | trust that | have said enough to indicate how
dangerous it is to point to a precedent from another jurisdiction and assume both
that the precedent is effective in that jurisdiction and that it would be effective
here.

In contrast to the position in New South Wales, the success of the
anti-corruption work of the ICAC in Hong Kong is widely recognized. The
Report of the ICAC Review Committee stated that:

"Almost all submissions acknowledged the success of the ICAC in
combating corruption and bringing it under control. They perceived the
danger of a significant increase in corruption during the run-up to 1997
and expressed a belief that the independence and effectiveness of the
Commission remained crucial to the continued development and prosperity
of the community."
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One of the reasons for the ICAC's success, | believe, is the protection
afforded to the integrity of investigations by section 30. At this crucial time in
Hong Kong's history, we should not be putting the effectiveness of the ICAC at
risk by weakening the main elements of section 30. The "likely to prejudice"
test would do just that.

For all these reasons, | strongly urge Members of this Council to vote
against Mr HO's amendment.

Thank you, Mr Chairman.
Question on the Attorney General's motion put and negatived.
CHAIRMAN: As the Attorney General's motion on the Second Reading of his

proposed new clause 13A has not been agreed, | will now call on Mrs Selina
CHOW to move the Second Reading of her proposed new clause 13A.

MRS SELINA CHOW: Mr Chairman, I move that new clause 13A as set out
under my name in the paper circulated to Members be read the Second time.
Question on the motion proposed and put.

Voice vote taken.

THE CHAIRMAN said he thought the "Ayes" had it.

Mrs Selina CHOW and Mr TSANG Kin-shing claimed a division.

CHAIRMAN: Committee shall proceed to a division.
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CHAIRMAN: Members may wish to be reminded that they are now called upon
to vote on the question that the new clause 13A moved by Mrs Selina CHOW be
read the Second time. Will Members please press the top button and then
proceed to vote by choosing one of the three buttons below?

CHAIRMAN: Are there any queries? Members may wish to check their votes.
The result will now be displayed.

Mr Allen LEE, Mrs Selina CHOW, Mr LAU Wong-fat, Mr Edward HO, Mr
Ronald ARCULLI, Mrs Miriam LAU, Mr Frederick FUNG, Mr Eric LI, Mr
Henry TANG, Dr Samuel WONG, Dr Philip WONG, Mr Howard YOUNG, Mr
James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN
Yuen-han, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung,
Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr
LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr
MOK Ying-fan and Mr NGAN Kam-chuen voted for the motion.

Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr CHIM Pui-chung, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG
Wai-yin, Miss Christine LOH, Mr LEE Cheuk-yan, Mr Andrew CHENG, Dr
Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong,
Mr LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG
Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling voted
against the motion.

THE CHAIRMAN announces that there are 29 votes in favour of the motion and
27 votes against it. He therefore declares that the motion is carried.
CHAIRMAN: As Mrs Selina CHOW's motion on the Second Reading of her
proposed new clause 13A has been agreed, it is not possible for Mr Albert HO to
move the Second Reading of his proposed new clause 13A.

Clause read the Second time.
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MRS SELINA CHOW: Mr Chairman, I move that new clause 13A as set out
under my name in the paper circularized to Members be added to the Bill.

Proposed addition

New clause 13A

That the Bill be amended, by adding —

"13A.

Offence to disclose identity, etc.

of persons being investigated

Section 30 is amended by repealing subsection (1) and

substituting -

"(1) Any person who knowing or
suspecting that an investigation in respect of an
offence alleged or suspected to have been
committed under Part Il of this Ordinance is

taking place,

without lawful authority or

reasonable excuse, discloses to -

(a)

(b)

the person who is the subject
of the investigation (the
"subject person”) the fact that
he is so subject or any details
of such investigation; or

the public, a section of the
public or any particular
person the identity of the
subject person or the fact that
the subject person is so
subject or any details of such
investigation,

shall be guilty of an offence and shall be liable on conviction
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to a fine of $20,000 and to imprisonment for 1 year".".

Question on the addition of the new clause proposed, put and agreed to.

New clause 13B Offence to disclose identity, etc.
of persons being investigated

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

CHAIRMAN: Both the Attorney General and Miss Christine LOH have given
notice to propose the addition of new clause 13B to the Bill. I will call upon the
Attorney General to speak and move the Second Reading of his proposed new
clause 13B first as he is the Public Officer in charge of the Bill.

ATTORNEY GENERAL.: Mr Chairman, | move that new clause 13B as set out
under my name in the paper circulated to Members be read the Second time.

The existing subsection (1A) of section 30 of the Prevention of Bribery
Ordinance provides that the restrictions on disclosure cease to apply after the
person who is the subject of the investigation has been arrested. Under my
proposed amendment, the restrictions would also cease to apply after a warrant
has been issued for the arrest of the person who is the subject of the investigation,
or after a restraining order has been served on any person under section 14C(3)
of the Ordinance.

Where an arrest warrant is issued, the investigation will clearly have
reached a mature stage and have a specific direction, similar to that where a
person is actually arrested. A restraining order prohibits a particular person
from disposing of, or otherwise dealing with specified property. Such an order
will only be made after considerable investigations have taken place. In
addition, such orders give rise to a degree of publicity in that, if they relate to
immovable property, they are registered in the Land Registry. The
Administration therefore considers that, if an arrest warrant is issued or a
restraining order is made, it is difficult to justify continuing the restrictions of
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section 30.

The existing subsection (2) of section 30 provides that the Commissioner,
ICAC, may disclose the identity of a suspect if any of five specified events occur.
Two of those events are the issue of an arrest warrant and the making of a
restraint order. As | have just explained, the occurrence of either of those two
events will, under my proposed amendment, cause all restrictions on disclosure
to be lifted.

That leaves three further events in the existing subsection (2), namely,
where the person subject to the investigation fails to comply with a notice under
section 14(1)(a) or (b) requiring him to give details of his assets; where his
residence has been searched under a warrant issued under section 17; and where
he has been required to surrender a travel document under section 17A.

The amendment that I am moving will have the effect that, if any of those
three events occur, any details of the investigation may be disclosed by the
Commissioner, or by the subject person, or by any other person with the consent
of the Commissioner or the subject person.

Mr Chairman, this is a considerable relaxation of the section, but it ensures
that third parties will not be able to disclose details of an investigation after one
of the specified events has occurred, unless the Commissioner or the suspect
consents to this. The Administration considers that, even though one of those
events has occurred, there are still good reasons for imposing such restrictions on
disclosures. In particular, there is still a need to protect the reputation of the
subject person.

As | have said, in the three situations described, third parties should not be
permitted to make disclosures without the consent of the subject person or of the
Commissioner. However, my amendment provides that, where the
Commissioner or the subject person has consented to a disclosure being made by
a particular person to the public or a section of the public, he is to be treated as
having consented to such a disclosure by any other person. This provision will
be of particular assistance to the media since, if the subject person is content for
details of the investigation to be made public, it will not be necessary for each
newspaper or broadcaster to obtain the consent of that person before it can run
the story.
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The amendment | am moving will also permit disclosures to be made by
any person if, but only to the extent that, the disclosure reveals any unlawful
activity, abuse of power, serious neglect of duty, or other serious misconduct by
the ICAC; or a serious threat to public order or to the security of Hong Kong or
to the health or safety of the public.

The combined effect of these amendments will relax the restrictions
imposed by section 30 in significant respects.

Thank you, Mr Chairman.

Question on the Attorney General's motion on Second Reading of the clause
proposed.

CHAIRMAN: As Miss Christine LOH has also given notice to propose the
addition of new clause 13B to the Bill, | propose to have the Attorney General's
motion and Miss LOH's proposal debated together in a joint debate.

Committee shall debate the Attorney General's motion and Miss Christine
LOH's proposal in a joint debate. | will call upon Miss Christine LOH to speak
on the Attorney General's motion as well as her own proposition, but will not ask
Miss Christine LOH to move the Second Reading of her motion unless the
Attorney General's motion has been negatived. If the Attorney General's motion
is agreed, that will by implication mean that Miss Christine LOH's proposal is
not approved.

MISS CHRISTINE LOH: Mr Chairman, let me begin by mentioning the two
points of agreement between the Attorney General's amendment and mine.  First,
there is no dispute that section 30 should cease to apply to an investigation after
the suspect's arrest or issue of a warrant for his arrest or service of a restraining
order in connection with the investigation.

Second, both amendments only come into play at a mature stage in the
investigation when secrecy is neither possible nor needed. Both my amendment
and the Attorney General's, therefore, permit the suspect himself to publicize the
investigation freely. Protecting the integrity of investigation is not in issue here,
so let us put that aside in case there are any Members of the Council who are still
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pondering about this particular issue.

The difference between the two amendments lie in their treatment of three
overt acts by the ICAC against the suspect. These acts are: confiscation of the
suspect's travel documents; search of his home; and service of a section 14
notice compelling him or her to divulge information about his or her assets. My
amendment proposes to terminate the application of section 30 after any of these
acts. The Administration's amendment also relaxes section 30 in similar
circumstances but only to the extent authorized by the suspect or by the
Commissioner of the ICAC.

The Administration claims that the approach it takes is necessary to protect
the suspect's reputation. Mr IP Kwok-him, the Honourable Mrs Selina CHOW
and Mr Bruce LIU all took up this argument in their Second Reading debate and
said that they intended to vote against my amendment. | urge them to listen to
my explanation. | would like to put it to them that once an investigation reaches
the advanced stage whether either of the two amendments comes into play, such
concern over reputation is no longer appropriate. The amendments we are
debating do not concern the investigation of raw corruption allegations when
there may be little or no real evidence to implicate the suspect.

These amendments only come into play after the ICAC has already
uncovered significant, and | repeat, Mr Chairman, significant evidence that the
suspect is guilty. Before the ICAC may serve a section 14 notice or confiscate
travel documents, it must satisfy a court that it has reasonable grounds to suspect
the targeted person is guilty. This is exactly the same degree of suspicion
required to arrest that person. Significant suspicion is also required before a
court will issue a warrant to search a suspect's home and the court must be shown
reasonable cause to believe his or her home contains evidence of an offence he or
she committed. Being a lawyer, | am sure the Honourable Bruce LIU will
appreciate this. When the ICAC has already uncovered significant evidence of
a person's corruption, this should moderate concern that an innocent reputation is
at stake and tilts the balance in favour of treating the corruption suspect like any
other suspect. That is, free speech should be allowed subject to defamation
laws.
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That is why the new section 30 ceases to apply after the suspect is arrested
as it was amended by this Council in 1992. The same considerations apply
when, on the basis of the same or similar suspicion, the ICAC chooses not to
arrest a suspect immediately but does confiscate his or her passport or search his
or her home or serve him or her with a section 14 notice. The Administration
points out that a person whose home is searched, or whose passport is
confiscated, may nonetheless later be found to be innocent. The Administration
fails to mention that this applies as well to a person who is arrested who may in
fact never be charged or against whom all charges may be dropped later. But
observations of this type miss the point. The point is that these are all major
overt actions by the ICAC taken only at the advanced stage of an investigation on
the basis of significant evidence against the suspect. | argue, therefore, that
section 30 should cease to apply after any of them.

The Administration instead errs dangerously in the opposite direction. In
the name of protecting reputation, the Administration in effect gives the suspect
the power to control publicity about the investigation. Under the
Administration's amendment, it is the suspect who determines what details of the
investigation may lawfully be publicized and to whom such disclosure may be
made. This extraordinary power to tailor section 30 for a suspect's own benefit
will not be available to a suspect in the early stages of an investigation when
there is often no real evidence that he or she committed any offence. Rather the
Administration's amendment exclusively benefits suspects against whom the
ICAC has already taken overt action on the basis of significant evidence of
corruption.  Mr Chairman, that does not seem to make sense to me.

The ICAC will also retain its own comparable power to authorize selective
publicity. The Administration's amendment will predictably give rise to battles
of disclosure fought in the media as media-savvy suspects and the ICAC launch
competing disclosures to influence public opinion. Both the suspect and the
ICAC in these battles will be armed and armoured by the amended section 30 as
proposed by the Attorney General. The victim in such battles will be the
public's unprotected rights to full and accurate information. A reporter who
publishes any detail that has not been authorized by either the Commissioner or
the suspect will still be criminally liable under section 30 as amended by the
Attorney General regardless of the report's accuracy.

Again the better approach is simply to terminate section 30's application to
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the investigation instead of making it selectively permeable to both the interested
parties.

For these reasons, the Administration's partial relaxation of section 30 at
the advanced stage of investigation is not a sensible approach. | urge Members
to give what | said good consideration and to support my amendment instead.

CHAIRMAN: Members will now debate the Attorney General's motion and
Miss Christine LOH's proposal together.
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MISS CHRISTINE LOH: Mr Chairman, | am most pleased by the Honourable
Bruce LIU's comments, so let us get on with the vote. Thank you.

ATTORNEY GENERAL.: Mr Chairman, under the amendment proposed by the
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Honourable Miss Christine LOH, section 30 would cease to apply where a notice
Is served on the subject person under section 14(1)(a) or (b); where his residence
has been searched under a warrant issued under section 17; or where he has been
required to surrender his travel document under section 17A.  The
Administration strongly opposes this amendment, because of its possible impact
both on a suspect's reputation and on ICAC investigations.

Subject's reputation

In the three situations | have described, there is still a need to protect the
subject person's reputation. There is no reason why section 30 should cease to
apply simply because a person has been required to give details of his assets.
Needless to say, that person may be entirely innocent and may, by complying
with the notice, establish this to the satisfaction of the ICAC. A search of the
suspect's residence may reveal no evidence of criminality and, if the suspect is
required to surrender his travel document, he may subsequently get it back. In
none of these situations is there any compelling reason why details of the
investigation should be freely disclosed, and the subject person's reputation
ruined. However, if the subject person wished to disclose details of the
investigation; or there has been serious ICAC misconduct; or there is a serious
threat to public order or to the security of Hong Kong or to the health or safety of
the public, disclosure will be possible under the amendment I am moving.

Miss LOH has argued that section 30 should cease to apply if any of the
three events | have mentioned has occurred, since the same degree of suspicion is
required for those events as for the arrest of the subject person. With respect to
her, this is not an adequate justification. A suspect's reputation should not be
exposed to attack merely because there are reasonable grounds for suspecting
that he has committed a corruption offence. As | have explained earlier this
afternoon, there are valid reasons for protecting the reputation of those under
ICAC investigation. That protection should only be removed if there is a
compelling reason to do so.

The arrest of the suspect, or the issuing of a warrant of arrest, indicates that
the investigation has reached a mature stage, and that the suspect has been
deprived, or will be deprived, of his liberty. Members of the public have an
overriding right to be informed of this. The making of a restraint order in
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respect of land already involves public registration, and so it is difficult to justify
further restraints on disclosure. But Miss LOH is proposing that all restrictions
on disclosure should be lifted after three events which merely form part of
ongoing investigations, and which are not of such significance that there is an
overriding reason for the public to know about them. | do not believe that a
suspect's reputation should be so exposed.

Protection of investigations

| turn now to the protection of the integrity of an investigation. Miss
LOH has argued that there is no practical need for secrecy after any of the three
events had made the suspect aware of the investigation.

There is a fallacy in her argument. It assumes that all suspects who know
they are under investigation will tip-off any other guilty parties. This is not the
case. Firstly, the suspect may be entirely innocent and may not know who the
guilty parties are. He will not tip them off. Why should third parties be
permitted to disclose details of the investigation and thereby alert the guilty
parties? Secondly, the suspect may be guilty and may be assisting the ICAC by
giving evidence against his co-conspirators. In that situation, he will not want
to tell the co-conspirators what he is doing. Third parties should not be
permitted to do so.

In contrast to Miss LOH's proposed amendment, my amendment does
afford protection to an investigation in situations where neither the
Commissioner nor the suspect wants to disclose any details of it.

Conclusion

Mr Chairman, the Administration objects to Miss LOH's proposed
amendment because it affords inadequate protection to the reputation of suspects
and to the integrity of investigations. The amendment | have moved will relax
the restrictions imposed by section 30 in several important respects, whilst still
affording adequate protection to reputations and investigations. | urge
Members to support the Administration's amendment.
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Question on the motion put.

Voice vote taken.

THE CHAIRMAN said he thought the "Noes" had it.

Mr James TO claimed a division.

CHAIRMAN: Committee shall proceed to a division.

CHAIRMAN: | would like to remind Members that they are now called upon to
vote on the question that the Attorney General's new clause 13B be read the
Second time. Will Members please register their presence by pressing the top
button and then proceed to vote by choosing one of the three buttons below?

CHAIRMAN: Members may wish to check their votes. Are there any queries?
The result will now be displayed.

Mr Allen LEE, Mrs Selina CHOW, Mr LAU Wong-fat, Mr Edward HO, Mr
Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI, Mr Henry TANG, Dr Samuel
WONG, Dr Philip WONG, Mr Howard YOUNG, Mr James TIEN, Mr CHAN
Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr CHENG Yiu-tong,
Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr IP Kwok-him, Mr Ambrose
LAU, Mr LEE Kai-ming, Mr LO Suk-ching and Mr NGAN Kam-chuen voted for
the motion.

Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr CHIM Pui-chung, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr
YEUNG Sum, Mr WONG Wai-yin, Miss Christine LOH, Mr LEE Cheuk-yan,
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Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek,
Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce
LIU, Mr MOK Ying-fan, Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG
Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling voted
against the motion.

THE CHAIRMAN announced that there were 23 votes in favour of the motion
and 31 votes against it. He therefore declared that the motion was negatived.

CHAIRMAN: As the Attorney General's motion on the Second Reading of his
proposed new clause 13B has not been agreed, | will now call on Miss Christine
LOH to move the Second Reading of her proposed new clause 13B.

MISS CHRISTINE LOH: Mr Chairman, | move that new clause 13B as set out
under my name in the paper circulated to Members be read the Second time.
Question on the Second Reading of the clause proposed, put and agreed to.

Clause read the Second time.

MISS CHRISTINE LOH: Mr Chairman, | move that new clause 13B as set out
under my name in the paper circularized to Members be added to the Bill.

Proposed addition

New clause 13B

That the Bill be amended, by adding —

"13B. Offence to disclose identity, etc.
of persons being investigated

Section 30 is amended by repealing subsections (1A) and (2)
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and substituting -

"(2) Subsection (1) shall not apply as regards

disclosure of any of the descriptions mentioned in that
subsection where, in connection with such investigation -

(@)

(b)

(©)

(d)

(€)

(f)

a warrant has been issued for the arrest of
the subject person;

the subject person has been arrested
whether with or without warrant;

the subject person has been required to
furnish a statutory declaration or a
statement in writing by a notice served on
him under section 14(1)(a) or (b);

a restraining order has been served on any
person under section 14C(3);

the residence of the subject person has
been searched under a warrant issued
under section 17; or

the subject person has been required to
surrender to the Commissioner any travel
document in his possession by a notice
served on him under section 17A.

(3) Without affecting the generality of the expression
"reasonable excuse" in subsection (1), a person has a
reasonable excuse as regards disclosure of any of the
descriptions mentioned in that subsection if, but only to the
extent that, the disclosure reveals -

(@)

any unlawful activity, abuse of power,
serious neglect of duty, or other serious
misconduct by the Commissioner, the
Deputy Commissioner or any officer of the
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Commission; or

(b) a serious threat to public order or to the
security of Hong Kong or to the health or
safety of the public.".".

Question on the addition of the new clause proposed, put and agreed to.

CRIMES (AMENDMENT) BILL 1995

Clauses 1, 3 and 4 were agreed to.

Clauses 2, 5 and 6

ATTORNEY GENERAL: Mr Chairman, I move that clauses 2, 5 and 6 be
amended as set out under my name in the paper circulated to Members.

When considering the Bill, members of the Bills Committee were
concerned that the Bill sought to incorporate into law provisions in relation to the
definition of "attempt” and the offence of incitement which were only
recommended by the English Law Commission but not yet enacted in England.

In England, incitement to commit an offence still remains a common law
offence despite its presence in the draft Criminal Code. Members of the Bills
Committee were concerned that, unlike attempt or conspiracy, the merit of
codifying the offence of incitement has not been tested in England. The
Administration accepts that this may not be the appropriate time to codify the
offence of incitement. Accordingly, I will shortly move a Committee stage
amendment to delete the relevant provisions in the Bill in respect of that offence.
However, Mr Chairman, we will keep this matter under review, tracking
developments in England and elsewhere since | believe that there remain sound
reasons for eventually putting incitement into codified form.

| now turn to the Committee stage amendments to clause 2. The
amendments to clause 2 delete the definition of "fault element™ and an intention
to commit an offence in relation to attempting an offence and delete the proposed
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codification of incitement as an offence. The proposed new section 159H
defines what constitutes the offence of attempting to commit an offence. It
further provides that, and | quote, "an intention to commit an offence is an
intention with respect to all elements of the offence other than fault elements
except that recklessness with respect to a circumstance suffices where it suffices
for the offence itself." The purpose of this section is to provide for
circumstances where it is an offence to do an act recklessly. It will also be an
offence for a person to be reckless in attempting to do that act. This section
follows a decision of the English Court of Appeal in a case of attempted rape.

Although the Criminal Attempts Act 1981 does not contain a similar
revision, the English Law Commission recommended such a clause in its draft
Criminal Code for the protection of victims against violent or drunken offenders.
In the course of examining the proposed section 159H, members of the Bills
Committee have considered the position by referring to various precedents in
England after the enactment of the Criminal Attempts Act 1977. They take the
view that such a provision may be of little use since the English case law
suggests that the courts accept that, where recklessness with respect of a
circumstance suffices for the substantive offence, then recklessness as to those
specific circumstances should be enough for the offence of attempt. The Bar
Association also shares the view that the inclusion of such a clause in the Bill is
not appropriate.

Members of the Bills Committee have also come to the view that the
concept of "fault element” is new to Hong Kong and there are few precedents
available to be of assistance if interpretation of the term is called into question.

In the light of the comments of the members of the Bills Committee and
the Bar Association, | accept that it is not entirely clear whether the proposed
provisions will produce the desired result at this point in time. In this regard, |
will move an amendment to delete subsection (2) of proposed new section 159H
in its entirety. In addition, proposed new section 159G, which provides for the
definition of "fault element" and subsection (4) of proposed new section 159J,
which defines an intention to commit an offence of attempt under other
enactments in the same manner as section 159H subsection (2), should likewise
be deleted.
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The amendment also deletes from clause 2 proposed new sections 159M,
159N and 1590 which would have codified the offence of incitement.
Consequential amendments are made to clauses 5 and 6.

Mr Chairman, | beg to move.

Proposed amendments

Clause 2

That clause 2 be amended —

(@)
(b)
(©)
(d)

()
(f)
(9)

Clause 5

by deleting the proposed section 159G.
by deleting the proposed section 159H(2).
by deleting the proposed section 159J(4).

by deleting the heading "Incitement™ before the proposed
section159M.

by deleting the proposed section 159M.
by deleting the proposed section 159N.

by deleting the proposed section 1590.

That clause 5 be amended, by deleting the clause and substituting —

0.

Reference to an offence to include aiding, etc.

Section 101C(1)(i) and (iii) is repealed.".
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Clause 6

That clause 6 be amended, by deleting paragraphs (a) and (b) and substituting —

“(a) in subsection (1), by repealing "subsections (2), (3) and (4)" and
substituting "subsection (2)";

(b) by repealing subsections (2)(b) and (4).".

Question on the amendments proposed.

MR AMBROSE LAU: Mr Chairman, | rise to support the amendments that the
Attorney General has just moved as they are the result of detailed deliberation by
the Bills Committee which I chaired to study the Bill.

In the course of deliberation, the Bills Committee reviewed the definition
of the offence of attempt. It found that the term "fault element” might create
problems and confusion in operation. Its inclusion would render the Hong
Kong legislation different from that of the English legislation and would thus put
in doubt the value of precedents of the English case law. Further, the reference
to "recklessness™ might confuse rather than clarify the mental element which the
English courts have had no difficulty in interpreting under the Criminal Attempts
Act 1981,

After full discussion with the Administration, the Bills Committee has
agreed that the Administration should move Committee stage amendments to
delete the proposed sections 159G, 159H(2) and 159J(4) from clause 2 of the Bill,
in order to remove references to "fault element™ and "recklessness™ in relation to
the offence of attempt and in order to bring the definition in line with that of the
English Criminal Attempts Act 1981.

Regarding the codification of the offence of incitement, since in England,
the draft Criminal Code which reinstates the existing law in respect of incitement
has not been enacted, the majority of members of the Bills Committee feared that
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Hong Kong would be in a difficult position if it were to adopt the draft Code in
advance. They also queried the proposed codification of incitement, as follows:
(a) that it may be impractical to codify such a concept of uncertain width; (b) that
after codification, the offence may lose the assistance of existing case law; (c)
that the new definition of the offence of incitement, particularly the Chinese
version, may lead to more confusion; and (d) the term "incite" is not defined.

In the end, the Administration conceded that they were unable to convince
the Bills Committee that it is timely to include "incitement"” in the condification
exercise, although they believe that there are good reasons to do so. The
Administration has agreed to move amendments to delete the proposed sections
159M, 159N and 1590 from clause 2 and to amend clauses 5 and 6 of the Bill
and that the Attorney General has just done.

ATTORNEY GENERAL: Thank you, Mr Chairman. | just want to take this
opportunity of thanking the Honourable Ambrose LAU and members of the Bills
Committee for the time and the care which they took over this Bill. | would
only like to add that the Bill in its amended form will be a modest but important
step towards the goal of codification, bringing in enhanced accessibility, ease of
reference and comprehension and providing for consistency and certainty in its
application.

Thank you, Mr Chairman.
Question on the amendments proposed, put and agreed to.

Question on clauses 2, 5 and 6, as amended, put and agreed to.

NON-LOCAL HIGHER AND PROFESSIONAL EDUCATION
(REGULATION) BILL
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Clauses 1, 2, 3,5, 6, 8, 9, 10, 13, 14, 16, 19, 21, 23, 27, 39 and 40

HEMESRNE + THAAE  HREEBREKRELSA RS BRI SIHPTE
BIEGBIER FMEBEXCEGRIEXZEGHRE - BREL 356
16~ 19~ 23~ 27 39MI40RAIBIER L2~ 8~ 10~ 13/ 14T FE L IE
o BN MEE - Bk T EE R K 5 BH e it S 5 1 5 2K 8 H AR HY
B o BhAh » PR EZEGEFRERI EEFERRF T ELEER  REE
L M R A JE B LR MR AV B IER -

IR I 2 2 T FE IR

RO EREZEGRBATNEEL — EREZEEEHNRFEREI S L
MEZeEER RO EXZEGNBNEEE  MIREEEENRES
%o EMERBENERBHECAZEARNEREFRENN ER - LEREE
EMELAEERZIE - EFINER TEZEEM -

By T EEE 5% WENEEAESE 103 BN AR RIS (e)7k » & £k (F 7l #%
RAREE AN GREFH S ARENZHE - PR HFEREZ MR Z
— o WA FF R ERNE BERE R L e MR EEHF ZRE - SRE
SELAERRERIERNE &8 EER -

BeAh - PR BT 2 & B & a8 5 75 B — 2 R I SRR A 2 A 7E S U Y B2
T NAlEEERK =M A EHEENRE - BUFEERHEERH - HIE
AEERERHFREEMERZRE (T8 "ER" ) AENERERE W0
o TEOLRE R - PIANERIEPA G AT R E R WA HEMRE - FUEFERE L
BNGEEME » KL - ENRRAE GROIFE =510 () B A S (d)FK -

AN s MEBHBEFEIB(WOHBEEBI4DBENEBIERE  KeRBERBER T
WERENEH A R BGEEFEH mELDE - DLRRE M TH BRI
IER 0 A E I 38 R RZGR I R RE MU Y 2 3 - DA R HUE B B AR TR /Y R
it - EEBEXRGAIHAREIMEEREEIMREBFHLZ L RESLE
75 1 B 5 T RO A 2

GROIEREZEG S —RIEEE - BIFAHEE AT RS KRR H
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g (TR IR A bR R T ) B S FACE R e | B & R AR
BHERRE KIEERE  SRNAMSEEAERENTREESFA
FERfERL —HENE  WRERREBSMMIEE - &5 REIEA B
AR AL - DR FRAE B 7K S AT B IR A B [ 152 1 A (B BR A [ 28 AR A2 1Y 7K P
MHEL - EHEGHAREE ] ER LM -  RBEHEMAT - EEMMERESR AR
HEROIF EEZHERNAMGEAERBEMIFERAR -

(LEESFE f T T E R R s T L
MEE - BABMAE AN G SHERMETRRE A EER - g
TE 95 47 T AR Ik A% ML G S I8 R D 1 90 R R O B O A R E & MR
1 R3B  BUR R TR0 B e AL R E R R B R
B AL\ F I TER - S A B T R R e BT E - L)
R R RN BN A 5 LA BE S RR E BA -

HHBOEEB2(DREEHOUBEXZLHRAN R IEHNELESR - &
ERHAMESERFERBENTHREE ZAMEKOKE  BEmBER - €I
EEHME AR TR AREZMATFTOENE - LI WEBEEERIE
ZEEH 8 - MM (DK - MEMHRE LB E ZEBREA LM - EHEF R
BEY  WHEMAF @R DR E-FTEAEREEFERHEAERXE
R DEEEASEOAE RN EEHERERMAZWES » mAERIAR
M FHEREEINEH -

WEHRE BRI ERESE - MAZHL(C) 5 (O KD UAREIE
Bk FERREAREEW B R HAMSEAFTERBENGE S ERER ®
REHER - ERAHFEN  BARALERELEEN - DIRER BRRE
W ENE S - EILER > REEEERMNEZEI00T) LFE21HE > KT
Vi £ FH () B HE 7+ RN RN - A B A S R T ER AR 2 M o S B R R S e

A - BREREERCRENZERZSEEIMMMANAT L Z
HEFEEGOIFEZFES(DBRMASL (@)K - AT EER 0 BREN M A LEE
SF A B OISR B AR B SE B R E - DR ST R 152 BR 1T 6E FH B B2 BT B B B A
= o

ER oA AR HE

Proposed amendments

Clause 1
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That clause 1(2) be amended, by deleting ", other than sections 3, 41 and 42,".

That clause 1(2) be amended, by deleting " A 77" and substituting "# & ".

That clause 1 be amended, by deleting subclauses (3) and (4).

Clause 2

That clause 2(1) be amended —

(@) inthe definition of "local institution of higher education", by adding
"column 2 of" after "specified in".

(b) in the definition of "relevant accreditation authority"”, by deleting ",
evaluation and official recognition of" and substituting "and
evaluation of and give official recognition to".

(c) byadding -

""executive head" (7 £ £ %), in relation to a local institution
of higher education, means the person specified
opposite to the institution in column 3 of Schedule 1
and includes any person duly authorized to act in his
capacity,".

That clause 2(1) be amended —

(@) in the definition of "Z % & &% ", by deleting "% #; sk #%" and
substituting "% 7 5t % "

(b) in the definition of "= 2
substituting " & & 43"

Iy

%", by deleting "& & #% " and

= = =

\
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That clause 2(4) be amended —

(@) in paragraph (b), by deleting the semicolon and substituting a full
stop.

(b) by deleting paragraph (c).

That clause 2(6) be amended —
(a) inparagraph (a), by deleting "conductor" and substituting "person".

(b) in paragraph (b), by deleting "an examiner or conductor of the tests
or assessments, as the case may be," and substituting "a person".

That clause 2 be amended, by adding —
"(7) Where the duration of a regulated course exceeds 3 months -
(@) each month during which the course is conducted; and
(b) the month in which the course commences or ends,
shall, for the purposes of sections 10(3)(d), 13(1)(ba) and 14(1)(ba), be
taken as a part of the course.".
Clause 3
That clause 3(1) be amended, by repealing everything after paragraph (c) and
substituting —
"unless -

(i)  the course is an exempted course;
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Clause 5

Clause 6

Clause 8

)
(iii)

the course is a registered course; or

the course is conducted -

(A) Dby aschool registered or provisionally registered within
the meaning of section 3 of the Education Ordinance
(Cap. 279); or

(B) Dby alocal institution of higher education,

otherwise than in collaboration with a non-local institution or
non-local professional body.".

That clause 5(2) be amended, by deleting "for the purposes of this Ordinance™.

That clause 6(2) be amended, by deleting paragraphs (b), (c¢) and (d) and
substituting —

"(b) section 14(1); and

section 22.".

That clause 8(1) be amended —

by deleting paragraph (a)(ii) and substituting -

"(i) the course -

(A) is not funded wholly or partly by any fund
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(b)

(©)

(d)

(€)

(f)

(@)

allocated by the Government out of the general
revenue to that local institution of higher
education; or

(B) is funded wholly or partly by any fund allocated
by the Government out of the general revenue to
that local institution of higher education with the
written consent of the Secretary for Education
and Manpower; and".

in paragraph (a)(iii)(A), by deleting "leading to the award to a
non-local higher academic qualification by that" and substituting
"purporting to lead to the award of a non-local higher academic
qualification by that non-local".

in paragraph (a)(iii)(B), by deleting "leading to the award of a
non-local professional qualification by that" and substituting
"purporting to lead to the award of a non-local professional
qualification by that non-local professional”.

in paragraph (a)(iii)(B)(1), by deleting everything after "recognized
by" and substituting "that professional body for the purpose of
awarding the qualification or of the claimed purpose referred to in
section 2(2)(b)(ii); and™.

in paragraph (a)(iii)(B)(11), by deleting "and" at the end.

in paragraph (b)(ii), by deleting the full stop and substituting a
semicolon.

by adding -

"(c) the certificate referred to in paragraph (a) is
accompanied by such information or document as may
be specified by the Registrar;

(d) the certificate referred to in paragraph (a) or (b)(ii) is
accompanied by the prescribed fee;
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(¢) no rule made under section 39(1)(c) or (d) has been
contravened in relation to the course; and

()  the requirement of subsection (9) is complied with in
relation to the course.".
That clause 8(1)(a) be amended, by deleting "& £ " and substituting "3 & "

That clause 8(1)(b)(ii) be amended, by deleting " & " and substituting "= 4 ".

That clause 8 be amended, by adding —

"(4) A certificate referred to in subsection (1)(a) or (b)(ii) shall be
of no effect if it is false in any material particular.

(5) The Registrar may by notice in writing require the operator of
an exempted course to give to the Registrar within such period as is
specified in the notice (being a period not less than 1 month beginning on
the date of the notice) any information or document which -

(a) relates to the course; and
(b) isin possession of the operator or under his control.

(6) The Registrar may in his absolute discretion extend the period
specified in a notice under subsection (5).

(7)  An operator who without reasonable excuse fails to comply
with a requirement made of him under subsection (5) commits an offence
and is liable on conviction to a fine at level 3.

(8) The Registrar may obtain, from the Accreditation Council or
such other person or organization as he thinks fit, such advice as is
reasonably required to enable him to verify the content of any certificate
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referred to in subsection (1)(a) or (b)(i).
(9) Where the Registrar incurs any expenses in obtaining an

advice under subsection (8) in respect of a certificate furnished by the
executive head of a local institution of higher education -

(@) that institution shall pay to the Registrar a sum of
money equal to such expenses within such reasonable
period as the Registrar may specify;

(b) such sum, if unpaid under paragraph (a), shall be
recoverable from that institution as a civil debt.".

Clause 9

That clause 9 be amended, by deleting the clause and substituting —

9. Disclosure of certain information
by Registrar

The Registrar may send a copy of any certificate or report received
by him pursuant to section 8(1)(a) or (b) or any information or document
received by him pursuant to section 8(1)(c) or (5) to such persons as he
thinks fit and -

(@) shall make such certificate and report; and

(b)  may make such information or document,

available for inspection by the general public at the office of the Registrar
during normal office hours free of charge.".

Clause 10

That clause 10(1)(c) be amended, by adding —
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"(ia) asum the amount of which is specified by the Registrar;".

That clause 10(3) be amended —

(a)

(b)

(©)

(d)
(€)

(f)

in paragraph (a), by deleting "leading" where it first appears and
substituting "purporting to lead".

in paragraph (b), by deleting "leading" and substituting "purporting
to lead".

in paragraph (b)(i), by adding "or of the claimed purpose referred to
in section 2(2)(b)(ii)" after "qualification".

in paragraph (b)(ii), by deleting "and" at the end.
in paragraph (c), by deleting "subsection (1) or (2) have been
complied with in relation to the course.” and substituting
"subsections (1) and (2) have been complied with in relation to the
course;".
by adding -
"(d) it is or will be an express term in the contract between
the operator and students that the tuition fee charged for
any part of the course shall not be payable before -

(i)  the period of 3 months; or

(i)  such other period as the Registrar may in his
absolute discretion allow in a particular case,

before the commencement of that part of the course; and

(e) satisfactory arrangements for payment and refund of the
fee charged for the course are in place to -
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(i)  cater for the operational need of the course; and

(i)  protect the students against financial losses
resulting from pre-mature cessation of the
course.".

That clause 10 be amended, by deleting subclauses (4) and (5) and substituting

"(4) The Registrar may -

(a) obtain, from the Accreditation Council or such other
person or organization as he thinks fit, such advice as is
reasonably required to enable him to determine an
application under subsection (1); and

(b)  for such purpose send a copy of the application or any
part of it or any information or document received by
him pursuant to subsection (1)(c)(iii) or (2) to the
Accreditation Council or such person or organization,
as the case may be.

(5)  Where the Registrar incurs any expenses in obtaining advice
under subsection (4) in respect of an application -

(@) the applicant shall be liable to pay to the Registrar a
sum of money equal to such expenses;

(b) the Registrar may apply the sum tendered under
subsection (1)(c)(ia) in respect of the application
towards the payment of such expenses and upon such
application -

(i)  where such expenses exceed the sum tendered
under subsection (1)(c)(ia) -

(A) the applicant shall pay to the Registrar an

additional sum equal to the amount of such
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excess; and

(B) such additional sum, if unpaid under
sub-subparagraph (A), shall be recoverable
from the applicant as a civil debt;

(i)  where the sum tendered under subsection
(1)(c)(ia) exceeds such expenses, the Registrar
shall refund the balance to the applicant as soon
as practicable after the determination of the
application.

(5A) Where the Registrar does not incur any expenses in obtaining
advice under subsection (4) in respect of an application, he shall refund the
sum tendered under subsection (1)(c)(ia) to the applicant as soon as
practicable after the determination of the application.

(5B) A sum tendered under subsection (1)(c)(ia) shall not bear

interest.".

That clause 10(6) be amended, by deleting "subsection (5)" and substituting
"subsection (5)(b)(i)(A)".

That clause 10(7) be amended, by deleting everything after "a course,” and
substituting —

"he -

(@) shall issue a certificate of registration to the operator of the
course;

(b) may make -
(i)  the application or any part of it; or

(i) any information or document received by him in
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relation to the course pursuant to subsection (1)(c)(iii)
or (2),

available for inspection by the general public at the office of

the Registrar during normal office hours free of charge.".

Clause 13

That clause 13(1) be amended —

(@) in paragraph (b)(i), by adding "or of the claimed purpose referred to
in section 2(2)(b)(ii)" after "that qualification".

(b) by adding -

"(ba) any tuition fee charged for any part of the course is
collected before -

(i)  the period of 3 months; or

(if)  the period allowed by the Registrar under section
10(3)(d)(i1) in relation to the course,

as the case may be, before the commencement of that
part of the course;

(bb) the arrangement for payment and refund of the fee
charged for the course fails to -

(i)  cater for the operational need of the course; and
(i) protect the students against financial losses

resulting from premature cessation of the
course;".

(c) in paragraph (d), by deleting "or 21(3) is not" and substituting ",
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21(3), 21A(2)(a) or 35(2) has not been".

That clause 13(2) be amended —

(@) in paragraph (b), by deleting everything after "notice of the" and
substituting -

"proposal -

(1) in English in at least one newspaper in the
English language circulating daily in Hong Kong;
and

(i) in Chinese in at least 2 newspapers in the
Chinese language circulating daily in Hong Kong;

and".

(b) in paragraph (c), by deleting everything after "notice referred to in"
and substituting -

"paragraph (a) -

(i) in English in at least one newspaper in the
English language circulating daily in Hong Kong;
and

(i) in Chinese in at least 2 newspapers in the

Chinese language circulating daily in Hong
Kong.".

That clause 13(3) be amended, by adding "or published" after "given".

Clause 14

That clause 14(1) be amended —
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(a)

(b)

(©)

in paragraph (b)(i), by adding "or of the claimed purpose referred to
in section 2(2)(b)(ii)" after "that qualification".

by adding -

"(ba) any tuition fee charged for any part of the course is
collected before -

(i)  the period of 3 months; or

(i)  the period allowed by the Registrar under
section 10(3)(d)(ii)) in relation to the
course,

as the case may be, before the commencement of that
part of the course;

(bb) the arrangement for payment and refund of the fee
charged for the course fails to -

(i) cater for the operational need of the course;
and

(if)  protect the students against financial losses
resulting from pre-mature cessation of the
course;".

in paragraph (d), by deleting "or 21(3) is not" and substituting ",
21(3), 21A(2)(a) or 35(2) has not been™.

That clause 14(1) be amended, by deleting " " and substituting "% ".

That clause 14(2) be amended —

(@)

in paragraph (b), by deleting everything after "notice of the" and
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substituting -

"cancellation -

(i)

(i1)

in English in at least one newspaper in the
English language circulating daily in Hong Kong;
and

in Chinese in at least 2 newspapers in the
Chinese language circulating daily in Hong Kong;
and".

(b) in paragraph (c), by deleting everything after "notice referred to in"

and substituting -

"paragraph (a) -

(i)

(i)

Clause 16

"section 14 -

in English in at least one newspaper in the
English language circulating daily in Hong Kong;
and

in Chinese in at least 2 newspapers in the
Chinese language circulating daily in Hong
Kong.".

That clause 14(3) be amended, by adding "or published" after "given".

That clause 16(3)(a) be amended, by deleting everything after “cancellation
under" and substituting —

(i) in English in at least one newspaper in the English language
circulating daily in Hong Kong; and
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(i) in Chinese in at least 2 newspapers in the Chinese language
circulating daily in Hong Kong;".

That clause 16(5)(a) be amended, by deleting "has been" and substituting "was".

Clause 19

That clause 19(2) be amended —

(a) inparagraph (a), by deleting "is terminated” and substituting "ceases
to be operated".

(b) by adding -

"(ca) the arrangement for payment and refund of the fee
charged for a registered course is changed;".

(c) in paragraph (e), by adding "or of the claimed purpose referred to in

section 2(2)(b)(ii)" after "that qualification".

Clause 21
That clause 21 be amended, by adding —
"(4) The Registrar may -

(@) send a copy of any informaiton or document received by him
pursuant to subsection (1) to such persons as he thinks fit; and

(b) make such information or document available for inspection

by the general public at the office of the Registrar during
normal office hours free of charge.".

Clause 23
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That clause 23(3) be amended, by deleting "A prescribed" and substituting "A
police".

Clause 27

That clause 27(a) be amended, by deleting "has been™ and substituting "was".

Clause 39

That clause 39(1) be amended —

(a) by deleting "Registrar" and substituting "Secretary for Education
and Manpower".

(b) in paragraph (a), by deleting "exempted courses or registered
courses™ and substituing "regulated courses and courses which, but
for the operation of section 2(5) or (6), would have fallen within the
definition of "regulated course™ in section 2(1) by virtue of section
2(4)".

(c) Dby deleting paragraph (c) and substituting -

"(c) providing for collection of fees charged for exempted
courses or registered courses and refund of such fees in

prescribed circumstances;".

(d) in paragraph (d), by adding "exempted or" before "registered".

Clause 40

That clause 40 be amended, by deleting " A 77" and substituting "t 2 "

Question on the amendments proposed.

ZERMRBEHNE - EFicE  RUEHEKINEXRZEGNER S 5 #
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Question on the amendments put and agreed to.
Questionon clauses 1, 2, 3,5, 6, 8, 9, 10, 13, 14, 16, 19, 21, 23, 27, 39 and 40, as

amended, put and agreed to.

Clauses 4, 7, 11, 12, 15, 17, 18, 20, 22, 24, 25, 26, 28 to 38, 41 and 42 were
agreed to.

New clause 21A Registrar may obtain advice

New clause 40A Transitional



LEGISLATIVE COUNCIL — 10 July 1996
kR — —hARARNEEHATH 205

Clauses read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).
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Question on the Second Reading of the clauses proposed, put and agreed to.
Clauses read the Second time.

REMSAME - THEIE > REHFRHTEOE2IAG K EA0AGI A K
PIEZE -

Proposed additions

New clause 21A

That the Bill be amended, by adding —
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"21A. Registrar may obtain advice

(1) The Registrar may obtain, from the Accreditation
Council or such other person or organization as he thinks fit, such advice
as is reasonably required to enable him to verify -

(a) the content of any annual return sent under
section 20(1); or

(b) any information or the content of any document
received by him pursuant to section 21(1).

(2) Where the Registrar incurs any expenses in obtaining
an advice under subsection (1) in respect of a course -

(a) the operator of the course shall pay to the
Registrar a sum of money equal to such
expenses;
(b)  such sum, if unpaid under paragraph (a), shall be
recoverable from the operator as a civil debt.".
New clause 40A
That the Bill be amended, by adding —
"40A. Transitional
During the period of 6 months after the day appointed under
section 1(2), sections 3(1), 33(1), 41 and 42 shall not apply in relation to

any regulated course which has commenced before such day.".

Question on the addition of the new clauses proposed, put and agreed to.

Schedule 1

HEMSEHE : TFd  REFHRRKSCREFHEOSXERE - 1
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Proposed amendment

That Schedule 1 be amended, by deleting the Schedule and substituting —

Item

"SCHEDULE 1

[SS. 2(1) & 40]

LOCAL INSTITUTIONS OF HIGHER EDUCATION

Institution

Hong Kong Shue Yan College
registered under the Post
Secondary Collegues Ordinance
(Cap. 320)

Lingnan College incorporated by
the Lingnan College Ordinance
(Cap. 422).

The Hong Kong Institute of
Education established by The
Hong Kong Institute of
Education Ordinance (Cap. 444)

University of Hong Kong
established by the University of
Hong Kong Ordinance

(Cap. 1053)

The Hong Kong Polytechnic
University established by the
Hong Kong Polytechnic

Executive head

The President of Hong Kong
Shue Yan College.

The President within meaning
of section 2 of the Lingnan
College Ordinance

(Cap. 422).

The Director within the
meaning of section 2 of the
Hong Kong Institute of
Education Ordinance

(Cap. 444).

The Vice-Chancellor of the
University.

The President of the
University.
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University Ordinance
(Cap. 1075)

6. The Chinese University of Hong The Vice-Chancellor of the
Kong established by The Chinese University.

University of Hong Kong
Ordinance (Cap. 1109)

7. Hong Kong Baptist University The President and
established by the Hong Kong Vice-Chancellor within the
Baptist University Ordinance meaning of section 2 of the
(Cap. 1126) Hong Kong Baptist

University Ordinance
(Cap. 1126)

8. City Unveristy of Hong Kong The Vice-Chancellor within
established by the City the meaning of section 2 of
University of Hong Kong the City University of Hong
Ordinance (Cap.1132). Kong Ordinance (Cap. 1132).

9. The Hong Kong Academy for The Director within the
Performing Arts established by meaning of section 2 of The
The Hong Kong academy for Hong Kong Academy for
Performing Arts Ordinance Performing Arts Ordinance
(Cap. 1135). (Cap. 1135)

10. The Hong Kong University of The President of the
Science and Technology University.
established by The Hong Kong
University of Science and
Technology Ordinance (Cap.

1141).
11. The Open Learning Institute of The Director within the

Hong Kong established by The
Open Learning Institute of Hong
Kong Ordinance (Cap. 1145).

meaning of section 2 of The
Open Learning Institute of
Hong Kong Ordinance (Cap.
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1145).",

Question on the amendment proposed, put and agreed to.

Question on schedule 1, as amended, put and agreed to.

Schedule 2 was agreed to.

FACTORIES AND INDUSTRIAL UNDERTAKINGS (AMENDMENT)
BILL 1996

Clauses 1, 4 and 5 were agreed to.

Clause 2

CHAIRMAN: The Secretary for Education and Manpower and Mr Edward HO
and Mr Ronald ARCULLI have separately given notices to amend the proposed
section 9C in clause 2. The order of moving amendments is determined in
accordance with Standing Order 25(4).

Mr Edward HO has given notice to move an amendment to the proposed
section 9C in clause 2, by adding subsection (1A). Mr Ronald ARCULLI has
also given notice to move an amendment to the same proposed section 9C by
adding subsection (1A) and to add a related new clause 4A. | propose that the
amendments proposed by Mr Edward HO and Mr Ronald ARCULLI be debated
together in a joint debate.

Committee shall debate the amendments proposed by Mr Edward HO and

Mr Ronald ARCULLI in a joint debate. I will first call upon Mr Edward HO to
move his amendment by virtue of his seniority.

ZEMAXRBZBEHH  RPRCLELEXF2HAVERNBICHE - BIEEN
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Proposed amendment

Clause 2

That clause 2 be amended, in the proposed section 9C, by adding —

"(1A) Immediately upon discovery of any matter which warrants the issue
of a suspension notice under subsection (1), the Commissioner for Labour
shall issue to the proprietor of the industrial undertaking a notice in writing,
stating his intention to issue a suspension notice and the matters which will
be specified in the suspension notice."

Question on the amendment proposed.

CHAIRMAN: | now call upon Mr Ronald ARCULLI to speak on the
amendment moved by Mr Edward HO as well as his own proposed amendments,
but will not ask Mr Ronald ARCULLI to move his amendments unless Mr
Edward HO's amendment has been negatived. If Mr Edward HO's amendment
is agreed, that will by implication mean that Mr Ronald ARCULLI's proposed
amendments are not approved.

MR RONALD ARCULLI: Mr Chairman, | completely agree with every word
that the Honourable Edward HO has said in support of his amendment. The



LEGISLATIVE COUNCIL — 10 July 1996
212 kR — —hARARNEEHATH

difference between Mr HO's amendment and mine is that mine is a little bit more
extensive because mine includes, Mr Chairman, a form that would be issued to
the proprietor of an industrial undertaking, indicating to him the areas which the
factory inspector will consider issuing a suspension notice.

The origin of that form has found its way from the Administration.
During our deliberations, we were given a guideline by the Administration who
enumerated a number of possibilities and circumstances under which a
suspension notice might be issued, and to be fair to the Administration, it
concludes by saying that the list is not exhaustive and there could be other
circumstances which might occur that could bring about the issue of a suspension
notice. So, all | did was copied the form, included an extra paragraph to say
"others", which means other situations or circumstances. So, within the form
that | have proposed to be added to the Ordinance, there is complete flexibility on
the part of the Labour Department to indicate what were the reasons for a
possible suspension notice.

Now, why did the Labour Department give us that guideline setting out
those instances? For a very simple reason. We were told that even with a
verbal warning to the proprietor of an industrial undertaking, the proprietor
would be told the reasons and what was wrong with the set-up and what needed
change. We were then further told by the Labour Department that the factory
inspector will go away and try and get the suspension order issued, maybe within
a short time but not more than at that time 48 hours, now 24 hours. He will then
come back to the industrial undertaking with the suspension order in his pocket.
If the offending processes or circumstances were rectified, the suspension notice
would be kept in his pocket and he would go away. It will not be served.

The whole reason why we asked for it to be in writing is so as to give the
proprietor of the industrial undertaking the first possible opportunity, the first
possible opportunity, Mr Chairman, of rectifying what might be a dangerous
process, a danger to the workers, a danger to life, limb or indeed perhaps even
property. So, we were hoping that the Labour Department officials would
actually tell the proprietor, "Look, listen, that process is wrong and that is why it
iIs wrong"”, and whilst they are in the process of sorting out the possible
suspension notice, the proprietor could call in help or whatever and rectify the
process. That is the whole purpose, Mr Chairman, of the form.

Now, the Administration says, "Oh, no, that is too cumbersome. We are
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not going to give a form because it will tie our hands." Well, I will ask the
Secretary for Education and Manpower, in that written notification that he
intends to use by administrative measure, does the Labour Department propose to
be helpful, to tell the proprietor what is wrong so that the proprietor can rectify or
indeed stop that process so as not to expose any workers to any danger? If he
does not then | would like him to explain why. If he does, what is the
difference between the two forms? Is he afraid that the factory inspectors or
indeed the Labour Department will specify wrong reasons or inadequate reasons?

As Mr HO has explained, this is intended to help remedy situations that
nobody wants to exist, but we need the help of the Labour Department to do that.
We need to be given the opportunity, and that is why the form is suggested in my
amendment, and | think | would urge my colleagues in this Council to actually
make the requirement of serving a notice a legal requirement rather than an
administrative measure. If the proprietor gets some wishy-washy notification to
say, "oh, I am going to go away and get a suspension notice", without any reason,
how does that help anybody?

We have similar situations, Mr Chairman, in the Building Ordinance. If
there is a dangerous slope — which we have been talking about this afternoon
— which requires remedial work, the Building Authority quite often serves on
the owner of the property a notice to say, "l think your slope is dangerous.
Please put in proposals for remedial works." That is what happens. It is a
prescribed statutory form. He do not write a little letter and by administrative
measures, and in those circumstances it may not be an immediate danger to
anybody in the property or indeed in the vicinity. Even then there is a
prescribed statutory form. So, | really cannot understand why there is this
incredible objection by a move on my part to ask the Labour Department actually
for help, to help rectify the situation.

Mr Chairman, I think in terms of that particular amendment, | would say to
Members that, if they decide not to support Mr HO's amendment because they
prefer to have a prescribed form, then | would ask them to vote against Mr HO's
amendment which, | believe, is indeed an amendment of the Bills Committee.
If they wish to have this prescribed form in a statutory manner because of a
statutory duty imposed on the Commissioner for Labour, they can vote for my
amendment and they will give exactly the same remedy except that there will, in
fact, be the addition of a form.
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Thank you, Mr Chairman.

CHAIRMAN: Members may now debate the amendment moved by Mr Edward
HO as well as the amendments proposed by Mr Ronald ARCULLI.
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MR RONALD ARCULLI: Mr Chairman, I shall try and be very brief. | think
despite all the reasons advanced by my colleagues for not supporting my
amendment and for supporting the Government's position, | am still at a loss to
understand what their objection is. In terms of a form, my colleague, Mr LEE
Cheuk-yan, says that, well, you know, it is inflexible, it does not specify which
particular area. Look at my form! There is space to fill it in. I they want to
do it, they can do it. But the whole idea is for the factory inspector who now
— the original proposal was to give a verbal warning — to give it in writing.
So, even the letter, however informal, that is going to be issued will be issued by
the factory inspector or certainly as a result of what he has seen, not by his
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superior who is not going to go there to have a look at it just to issue a notice that
they intend to go for a suspension notice.

On the second point regarding danger, we are not just talking about
dangerous situations, we are talking about situations which call for improvement
notice. And | still maintain that, in terms of encouraging proprietors of
industrial undertakings to act speedily, to co-operate, you have to use carrot and
stick. As | said earlier, the fact that the form or the compliance with the notice
should not be adduced in court as evidence, does not preclude a prosecution.
Clearly the factory inspector, when he goes to a site, he will see something that is
not right. It is based on what he sees that the improvement notice or suspension
notice will be issued.

Compliance with that does not take the offence away. If an offence has
been committed he will see it, so on his evidence there is evidence for the court
to act on, but what we want is for the proprietor to act speedily. What we want
to do is not just to punish, we want to encourage him to act speedily. We want
him not to dispute whether or not the factory inspector is right. We just want
him to do as the factory inspector requests. So, if you want people to do that,
and yet you tell them that they run the risk of being in court, obviously it is not
the perfect solution. So, it really is up to you. If you choose not to support
that sort of approach, fine, but I do not want to stand here in a year's time and say,
"I told you so", if in fact the scheme does not work out as well as all of us hope.

Mr Chairman, | realize that | am probably speaking to deaf ears and | have
not even heard the Secretary for Education and Manpower, but in view of his
apparent success, | hope that he will be as brief as possible!
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Question on the amendment put.

Voice vote taken.

THE CHAIRMAN said he thought the "Noes" had it.
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Mr Edward HO claimed a division.

CHAIRMAN: Committee shall proceed to a division.

CHAIRMAN: May | remind Members that they are now called upon to vote on
the question that the amendment to the proposed section 9C in clause 2 moved by
Mr Edward HO be approved? Will Members please register their presence by
pressing the top button and then proceed to vote by choosing one of the three
buttons below.

CHAIRMAN: Members may wish to check their votes. Are there any queries?
| think | see one short of 56. | think we are one short of the head count. The
result will now be displayed.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr Henry TANG, Mr
Howard YOUNG, Miss Christine LOH, Mr James TIEN and Mr Paul CHENG
voted for the amendment.

Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr Frederick FUNG, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Eric LI, Mr Fred LI, Mr James TO, Dr Samuel WONG, Dr
Philip WONG, Dr YEUNG Sum, Mr WONG Wai-yin, Mr LEE Cheuk-yan, Mr
CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Andrew
CHENG, Mr CHENG Yiu-tong, Dr Anthony CHEUNG, Mr CHEUNG
Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr Albert HO, Mr IP
Kwok-him, Mr LAU Chin-shek, Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr
LAW Chi-kwong, Mr LEE Kai-ming, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr
LO Suk-ching, Mr MOK Ying-fan, Mr NGAN Kam-chuen, Mr SIN Chung-Kkai,
Mr TSANG Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM
Sin-ling voted against the amendment.
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Mr Ronald ARCULLI abstained.

THE CHAIRMAN announced that there were 12 votes in favour of the
amendment and 43 against it. He therefore declared that the amendment was
negatived.

CHAIRMAN: Now that Mr Edward HO's amendment to the proposed section
9C in clause 2 has been negatived, | now call upon Mr Ronald ARCULLI to
move his amendment to the proposed section 9C in clause 2 and the addition of a
related new clause 4A.

MR RONALD ARCULLI: Mr Chairman, since Standing Order 46(5) stipulates
that any proposed new clause shall be considered after the clauses of a Bill have
been disposed of, may | seek leave to move that Standing Order 46(5) be
suspended in order that my proposed new clause 4A may be considered ahead of
the other amendments to clause 2 and the amendment to clause 3?

CHAIRMAN: Mr Ronald ARCULLLI, as only the President may give consent to
move, without notice, a motion to suspend Standing Orders, your request cannot
be dealt with in Committee. | therefore order that Council shall now resume.

Council then resumed.

PRESIDENT: Council is now resumed. Mr Ronald ARCULLI, you have my
consent.

MR RONALD ARCULLI: Mr President, I move that Standing Order 46(5) be
suspended to enable the Committee of the whole Council to consider my
proposed new clause 4A ahead of the other amendments to clause 2 and the
amendment to clause 3.
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Question proposed, put and agreed to.
Council went into Committee.
New clause 4A  Schedule added

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

MR RONALD ARCULLI: Mr Chairman, | am grateful to Members for
prolonging my agony! If they had voted "no", I should not be standing here, but
since | am, Mr Chairman, | move that new clause 4(A), as set out under my name
in the paper circularized to Members, be read the Second time.
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MR RONALD ARCULLI: Very briefly, Mr Chairman. | am grateful for the
Secretary for Education and Manpower for his brevity, but he simply used that as
an occasion to stab me yet again!

Question on the motion put and negatived.

CHAIRMAN: Mr Ronald ARCULLLI, as your proposed new clause 4A has not
been agreed, it is not possible for you to move your proposed amendment to the
proposed section 9C, as they are related.
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Proposed amendment
Clause 2

That clause 2 be amended, in the proposed section 9C(6) by deleting "received
such notice" and substituting "been served with such notice under section 9D".

Question on the amendment proposed, put and agreed to.

MR RONALD ARCULLI: Mr Chairman, | move the amendment proposed in
paragraph (b) of my amendment to clause 2 as set out in the paper circularized to
Members. Mr Chairman, | have already given my reasons and | hope Members
would reconsider their position despite some very clear indications. | hope they
will support the amendment.

Proposed amendment

That clause 2 be amended, by adding —

"9E. Compliance with notices not
admissible in proceedings

In any criminal or disciplinary proceedings against a
proprietor of an industrial undertaking, the fact of compliance with
any requirement in an improvement notice issued under section 9B
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or any direction in a suspension notice issued under section 9C shall
not be admissible in evidence against the proprietor.".

Question on the amendment proposed.
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MR RONALD ARCULLI: Mr Chairman, I am not surprised that the Secretary
for Education and Manpower did not refer to the legal advice received by his
office because there were two different opinions. Mr Michael HO, in referring
to the opinion given by the Legal Adviser of this Council, again omitted those
two references to the legal advice given to this branch. So it was really with
that somewhat mixed legal opinion — as Members can understand when you
ask lawyers for an opinion, the chances of your winding up with different
opinions is actually very high —so, my amendment was actually intended as an
avoidance of doubt position and not to preclude, as | said earlier and | repeat,
prosecution of offending proprietors who deserve of prosecution, or indeed any
other action.

But be that as it may, Mr Chairman, those are the reasons for which | hope
Members will support this particular amendment.

Question on the amendment put and negatived.

Question on clause 2, as amended by the Secretary for Education and Manpower,
put and agreed to.

Clause 3

HEMSE G - EFod AR R IR IE 22 &5 (5K B [ B Ay SO sk 2
HNHIREREE o B IR O B 55 3%

B W H B AR B IR - 5B HE RS LR 1 RO & X5 SRR
I (8) - M “7ERBA R 3% L8 1Y Be o 2 8 51 & P e B9 IR A
BT MAALL TEER RN LR E E’]ﬁ%ﬂ&i o FH YR B R Bk = 5l
KN i £ B R R B2 B & B R L M EERE B2

BOEHBEERZERIEZBIGRERNE (DT ME B2 EEE



LEGISLATIVE COUNCIL — 10 July 1996
226 kR — —hARARNEEHATH

77 WEMENKE » TiweEdlsdl s » WEBILFE 2RV EEEATM
RN DBERTE B -

U EREZEGCFEEMEEERF -
FRE A AR H

Proposed amendment

Clause 3

That clause 3 be amended —

(@) in the proposed subsection (8) by deleting "within the period
specified in that notice".

(b) inthe proposed subsection (9) by deleting “the whole or part of".
Question on the amendment proposed, put and agreed to.

Question on clause 3, as amended, proposed, put and agreed to.

AVIATION SECURITY BILL

Clauses 1, 3,6 to 11, 13, 14, 16 to 48, 50 to 57 and 59 to 65 were agreed to.

Clauses 2, 4, 5, 12, 15, 49 and 58

SECRETARY FOR SECURITY: Mr Chairman, | move that the clauses
specified be amended as set out in the paper circularized to Members.

The amendments put forward are technical in nature. Amendments to
clauses 4, 5, 49(2) and 58 will remove several minor inconsistencies between the
English and Chinese texts of the Bill. Amendments to clauses 15 and 49(4)
seek to rectify two clerical errors.  Amendments to clauses 2 and 12 will clarify
the scope of several provisions relating to explosives.
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Mr Chairman, | beg to move.
Proposed amendments
Clause 2

That clause 2(1) be amended, in paragraph (a) of the definition of "act of
violence", by adding "or 54" after "53".
Clause 4

That clause 4(4)(a) be amended, by deleting "2 %" and substituting " "

Clause 5

That clause 5 be amended, by adding "## g " before " = ".

Clause 12

That clause 12(1) be amended, by adding "or 54" after "53".

Clause 15
That clause 15(2) be amended —
(a) inparagraph (b), by deleting everything after "an aerodrome,".
(b) by adding after paragraph (b) -
"In such a way as to endanger or be likely to endanger the safe

operation of the aerodrome or the safety of persons in the
aerodrome.".

Clause 49
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That clause 49(2)(a) be amended, by deleting " 2% 0 17 38 &1 09 2% 5% H B #£ 5"
and substituting "sz s fTSE A AV E H 2 %

That clause 49(2)(b) be amended, by deleting " % H ## 5" and substituting
"HHE &

That clause 49(4) be amended, by deleting """ and substituting "4 ".

Clause 58
That clause 58(4) be amended, by deleting " §4".
Question on the amendments proposed, put and agreed to.

Question on clauses 2, 4, 5, 12, 15, 49 and 58, as amended, put and agreed to.

Schedules 1 and 2 were agreed to.

IMMIGRATION SERVICE (AMENDMENT) BILL 1996

Clauses 1, 3 and 6 to 11 were agreed to.

Clauses 2,4 and 5

SECRETARY FOR SECURITY: Mr Chairman, | move that the clauses
specified be amended as set out in the paper circularized to Members

These amendments contain the proposed changes to the Immigration
Service (Amendment) Bill 1996 which | have already referred to in the Second
Reading debate and also some technical amendments. They have been
discussed in detail by the Bills Committee and have received the Committee's
endorsement.
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Mr Chairman, | beg to move.
Proposed amendments
Clause 2

That clause 2(b) be amended, by adding —

""designated place" means any place designated under section 13A(10) as
a designated place;".

Clause 4
That clause 4 be amended —
(@) inthe proposed section 12 -

(i)  in subsection (1)(b) and (d), by adding "subject to subsection
(3A)," at the beginning;

(i) insubsection (3), by adding "at the request of a member of the
Service" after "his aid™;

(iii) by adding -

"(3A) A person shall not be detained under
subsection (1) (b) or (d) for more than 12 hours.".

(b) inthe proposed section 13 -

(i)  in subsections (1), (2) and (3), by adding "at the request of a
member of the Service" after "his aid™;

(i) in subsection (1), by deleting "appearing to him to have
control of the place or to be residing therein” and substituting
"residing in or in charge of the place";
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(©)

(iii)

in subsection (2), by deleting "appearing to a member of the
Service to have control of a place referred to in subsection (1)
or to be residing therein" and substituting "residing in or in
charge of a place referred to in subsection (1)".

in the proposed section 13A -

(i)

(if)

(iii)

(iv)

in subsection (2)(a), by deleting "any other place" and
substituting "a designated place,";

In subsection (3) -

(A) by deleting "deposited” and substituting "been released
on bail on his depositing™;

(B) in paragraph (b), by deleting "such a member" and
substituting "any such member";

in subsection (4), by deleting "entered™ and substituting "been
released on bail on his entering"™;

in subsection (7), by deleting "at an office of the Service
under subsection (2)(a) shall be charged and brought before a
magistrate within the period of 48 hours immediately
following his arrest unless™ and substituting -

"under subsection (2) (a) shall be charged and brought
before a magistrate -

(@) subject to paragraph (b), within the period
of 48 hours immediately following his

arrest; or

(b)  where he has immediately before his arrest
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been detained under section 12(1)(b) or (d)
or both, within the period of 48 hours
immediately following the time when he
began to be detained under section 12(1)(b)
or (d) or both, as the case may be,

unless™:

(v) by deleting subsection (8);
(vi) Dby adding -
"(10) The Secretary for Security may, by order
published in the Gazette, designate any place as a
designated place for the purposes of this section.".
(d) in the proposed section 13D, by adding "at the request of a member

of the Service" after "his aid".

Clause 5

That clause 5 amended, by adding —

"(c) in the proviso to subsection (2), by repealing "be destroyed
forthwith or delivered to such person” and substituting "as soon as
reasonably practicable be destroyed or, if the person prefers,
delivered to that person™.".

Question on the amendments proposed, put and agreed to.

Question on clauses 2, 4 and 5, as amended, put and agreed to.

BUILDINGS (AMENDMENT) (NO. 3) BILL 1995

Clauses 1, 3, 6, 10, 14, 16, 19 to 23, and 26 to 29 were agreed to.
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Clauses 2, 4,5, 7, 8,9, 11, 12, 13, 15, 18, 24 and 25

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, | move that the clauses specified be amended as set out under my
name in the paper circularized to Members.

Clause 2(e) is amended to clarify the definition of the terms "Registration
Committee" and "specialized works", and to define the term "supervision plan”
as a plan setting out the plan of safety management of building works or street
works lodged by the Authorized Person with the Building Authority prior to or at
the time of application for consent to commence works or as a result of carrying
out urgent works.

Clause 4(2), (3), (4) and (5) are deleted, and substituted by the new clause
4(2) to: (a) establish two panels with sufficient members from whom the
Building Authority may appoint more than one Authorized Persons Registration
Committee or a Registered Structural Engineers Registration Committee at the
same time; (b) set out the functions of the Registration Committee; (c) change
the quorum for a meeting of the Authorized Persons Registration Committee
from six to five, and that of the Registered Structural Engineers Registration
Committee from five to four; (d) allow the Building Authority to invite such
bodies as he may think fit to nominate persons for his consideration for
appointment to each of the respective Registration Committees; and (e) empower
the Building Authority to direct the Registration Committee to hold meetings in
order to prevent any unreasonable delay in the consideration of applications for
inclusion in the relevant register.

Clause 4(11) is amended to ensure that the registration of an Authorized
Person or Structural Engineer will continue to be in force despite any delay in the
processing of his application for retention in the Register.

A new clause 4(11A) is added to require the Building Authority to inform
an Authorized Person or Registered Structural Engineer before removing the
latter's name from the relevant register.
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Clause 4(18) is amended to clearly specify that the registration of an
Authorized Person or a Structural Engineer will cease once his name is removed
from the relevant register.

A new clause 4(19) is added to ensure that an applicant is informed by the
Building Authority of the reasons for rejection of his application for inclusion,
retention or restoration of name in the relevant register.

Clause 5 is renumbered as clause 5(1) and is amended to oblige the
chairman of an Authorized Persons and Registered Structural Engineers
Disciplinary Board to appoint a legal adviser to assist in the conduct of the
hearing of the disciplinary proceedings, and to advise the Board on points of law
that arise during the hearing.

Clause 7 is amended for several purposes, including establishing a panel of
members from whom the Building Authority may appoint more than one
Contractors Registration Committee, setting out the functions of the Contractors
Registration Committee, and reducing the number of lay members in the
Registration Committee so as to better effect the principle of self-regulation by
the building industry.

A new proposed section 3A is added to allow the Building Authority to
direct the Contractors Registration Committee to hold meetings in order to help
prevent any unreasonable delay in the consideration of applications for
registration.

The proposed section 8A(4)(a) is amended to ensure a contractor who does
not carry out any building works or street works but remains in the building
business will not have his name removed from the relevant register.

The proposed section 8B is amended to: (a) set out the factors which the
Building Authority will consider in deciding whether or not an applicant is
suitable to register as a General Building Contractor or a Specialist Contractor or
both; (b) ensure that only an applicant with the necessary experience and
qualification to undertake a particular category of works is allowed to register as
a Specialist Contractor for that category of works; and (c) allow the Building
Authority to take relevant local experience as a substitute for academic or
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technical qualifications in considering an application for inclusion in the register
for General Building Contractors.

Under the proposed section 8B, the Building Authority may refer an
application back to the Contractors Registration Committee for reconsideration if
he does not agree with the latter's recommendation.

The proposed section 8C is amended to ensure that the registration of a
contractor will continue to be in force despite any delay in the processing of the
application for inclusion, retention or restoration of his name in the relevant
register. The Building Authority is also required to inform a contractor before
removing the latter's name from the relevant register.

A new proposed section 8DA is added to ensure an applicant is informed
by the Building Authority of the reasons for rejecting his application for
inclusion, retention and restoration of name in the register for General Building
Contractors or Specialised Contractors.

The proposed section 8F is amended to ensure the registration of the
existing registered contractors and registered ventilation contractors will
continue to be in force for two years after the Bill commences unless a
disciplinary board orders otherwise.

Clause 9(4) is added to oblige the chairman of a Contractors Disciplinary
Board to appoint a legal adviser to assist in the conduct of the hearing of the
disciplinary proceedings and to advise the Board on points of law that arise
during the hearing.

Clause 11 is amended to: (a) make deviating in a material manner from the
supervision plan, drawing up a supervision plan that does not comply with the
material requirements under the Buildings Ordinance and repeatedly drawing up
supervision plans that do not comply with the requirements under the Ordinance
by Registered General Building Contractors or Registered Specialist Contractors,
a misconduct and be subject to investigation of the Disciplinary Board; (b)
empower the Disciplinary Board to impose a fine not exceeding $250,000; and (c)
remove the power of a judge in dismissing an appeal against a decision of the
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Disciplinary Board if he considers no substantial miscarriage of injustice had
actually occurred, even if he was of the opinion that the point raised in the appeal
might have been decided in favour of the appellant. This further protects the
rights of appellants.

Clause 12 is amended to make failure in lodging the supervision plan a
ground for the Building Authority to refuse to give consent to commencement of
works.

Clause 15 is amended to empower the Building Authority to order works
to cease if there is a material deviation from the technical memorandum for the
preparation of the supervision plan, which may lead to a dangerous or potentially
dangerous situation or if a condition attached to the approval or consent given by
the Building Authority has not been or is not able to be complied with.

Amendments to clauses 24 and 25 are technical and consequential to the
recent authentication of the Chinese version of the regulations made under the
Air Pollution Control Ordinance.

Mr Chairman, | beg to move.
Proposed amendments

Clause 2

That clause 2(e) be amended —

(@ by deleting the definition of "Registration Committee” and
substituting -

""Registration Committee” means an Authorized Persons
Registration Committee, a Structural Engineers
Registration committee or a Contractors Registration
Committee, as the case requires;"

(b) in the definition of "specialized works", by deleting "a registered
specialist contractor must carry out" and substituting "are required to
be carried out by a registered specialist contractor".
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(c) by deleting the definition of "supervision plan™ and substituting -

""supervision plan" means a plan setting out the plan of safety
management of building works or street works lodged
by an authorized person with the Building Authority -

(@) prior to or at the time of application for
consent to the commencement of building
works or street works; or

(b) asaresult of carrying out urgent works,

and includes a revised supervision plan lodged as a
result of any amendments necessary under this
Ordinance;".

Clause 4

That clause (4) be amended, by deleting subclauses (2), (3), (4) and (5) and
substituting —

"(2) Section 3(5) is repealed and the following substituted -

"(5) The Building Authority is to establish 2 panels with
sufficient members from whom he is to appoint committees to be
know respectively as Authorized Persons Registration Committees
and Structural Engineers Registration Committees. The Building
Authority may appoint more than one Registration Committee of
each type at any one time.

(5A) The function of a Registration Committee is to assist
the Building Authority in considering applications for inclusion in
the relevant register by -
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(@) examining the qualifications of applicants;

(b) inquiring as the relevant Registration committee
considers necessary to ascertain whether an
applicant has the relevant experience;

(c) conducting  professional interviews  with
applicants; and

(d) advising the Building Authority to accept, defer
or reject applications for inclusion in the relevant
register.

(5B) An Authorized Persons Registration Committee
consists of -

(@) 4 authorized persons nominated by the Architects
Registration Board from the list of architects in
the authorized persons' register;

(b) 2 authorized persons nominated by the Engineers
Registration Board from the list of engineers in
the authorized persons' register;

(¢) 1 authorized person nominated by the Surveyors
Registration Board from the list of surveyors in
the authorized persons' register;

(d) an Assistant Director of Buildings nominated by
the Building Authority; and

(e) 1 person selected by the Building Authority from
among the persons nominated in accordance with
subsection (5E).

(5C) A Structural Engineers Registration Committee consists
of -
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(@) 3 registered structural engineers nominated by
the Engineers Registration Board,;

(b) 1 authorized person nominated by the Architects
Registration Board from the list of architects in
the authorized persons' register;

(c) 1 authorized person nominated by the Surveyors
Registration Board from he list of surveyors in
the authorized persons' register;

(d) an Assistant Director of Buildings nominated by
the Building Authority; and

(e) 1 person selected by the Building Authority from
among the persons nominated in accordance with
subsection (5E).

(5D) The Building Authority is to appoint an officer of the
Buildings Department as the secretary of each Registration
Committee, who is not a member of either Registration Committee
and may not case a vote.

(5E) For the purpose of subsections (5B) and (5C), the
Building Authority is to invite such bodies as the Building Authority
may think fit to nominate persons for the Building Authority to
consider for appointment to each of the respective Registration
Committees.

(5F) A person appointed to be a member of the Authorized
Persons' and Registered Structural Engineers' Disciplinary Board
Panel under section 5A must not be member of a Registration
Committee.

(5G) The quorum for a meeting of a Registration Committee
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(@ the Chairman of the committee;
(b) the Assistant Director of Buildings nominated
under subsection (5B)(d) or (5C)(d); and
(c) 3 other members for an Authorized Persons

Registration Committee and 2 other members for
a Structural Engineers Registration committee.

(5H) At least one member of the Registration Committee at a
meeting hearing an application for inclusion in a register must be -

(a)

(b)

for an Authorized Persons Registration
Committee, on the same list in the authorized
persons' register as that on which the applicant
wishes to be included; and

for a Structural Engineers Registration
Committee, a registered structural engineer.

(51) The Chairman of a Registration Committee is elected

by its members.

(5J) A Registration Committee is required to meet as often
as the Building Authority directs.”.".

That clause 4(11) be amended, by adding after proposed subsection (9D) —

"(9E) The registration of an authorized person or structural engineer
will continue to be in force if he makes an application for rentention within
the time limit and pays the retention fee until has application for retention
is finalised by the Building Authority, subject to any decision of the
relevant Disciplinary Board.".

That clause 4 be amended, by adding —
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"(11A) Section 3(11) is amended by adding ", after sending by
post notice of his intention to the last known address of the person," after
"structural engineers' register".".

That clause 4(18) be amended, by deleting "whether or not the person's name is
removed from the relevant register" and substituting "unless the person's name is
removed from the relevant register by order of a disciplinary board".

That clause 4 be amended, by adding —
"(19) Section 3 is amended by adding -
"(16) The Building Authority is required to give reasons in writing

for a decision not to include, retain or restore a person's name in a register
at the time of giving notice of the refusal.".".

Clause 5

That clause 5 be amended —

(@ by renumbering it as clause 5(1).

(b) insubclause (1), after the end of proposed section 5(2)(a), by adding
"and".

(c) Dbyadding -

"(2) Section 5(2) is amended by repealing "and" at the
end of paragraph (b) and by repealing paragraph (c).

(3) Section 5 is amended by adding -

"(2A) The chairman of a disciplinary board shall
appoint a legal adviser to assist in the conduct of the
hearing of the disciplinary proceedings and to advise
the disciplinary board on points of law that arise during
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the hearing. The disciplinary board may confer with
the legal adviser after the conclusion of the hearing and
before it hands down its decision but only after giving
the person who is the subject of the hearing and his
legal representative, if any, the right to be present while
the legal adviser gives advice to the disciplinary board
and the right to comment on the matters raised by the
legal adviser to the disciplinary board.

(2B) An authorized person or a registered
structural engineer, against whom disciplinary
proceedings are taken, is entitled to be represented by a
legal practitioner at disciplinary proceedings.".".

Clause 7

That clause 7 be amended —

(@) by deleting proposed section 8(1), (2) and (3) and substituting -

"(1) The Building Authority is to establish a panel
with sufficient members from whom he is to appoint
committees to be known as Contractors Registration
Committees. The Building Authority may appoint more than
one Registration Committee at any one time.

(2) The function of a Contractors Registration
Committee is to assist the Building Authority in considering
applications for inclusion in a register by -

(@) examining the qualifications of applicants;

(b) inquiring as the relevant Registration
Committee  considers  necessary to
ascertain whether an applicant has the
relevant experience;
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(©)
(d)

©)

consists of -
(@)
(b)

(©)

(d)

(€)

conducting interviews with applicants; and

advising the Building Authority to accept,
defer or reject applications for inclusion in
the relevant register.

A Contractors Registration Committee

the Building Authority's representative;

3 persons, 1 of whom is nominated by each
of the Hong Kong Institute of Architects,
the Hong Kong Institute of Surveyors and
the Hong Kong Institution of Engineers
from the lists of authorized persons and
registered structural engineers;

3 persons nominated by The Hong Kong
Construction Association Ltd.

1 person nominated by the Hong Kong E
& M Contractors' Association Limited:;

1 person selected by the Building
Authority from among persons nominated
by such bodies as the Building Authority
may think fit.

(3A) a Contractors Registration Committee is required
to meet as often as the Building Authority directs.".

(b) in proposed section 8A(4)(a), by adding "the business of" after

"engage in".

(c) inproposed section 8B, by adding -

"(1A) An applicant must satisfy the Building Authority
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on -

(a) if it is a corporation, the adequacy of its
management structure;

(b) the appropriate experience and
qualifications of his personnel;

(c) his ability to have access to plant and
resources;

(d) the ability of the person appointed by the

applicant to act for the applicant for the
purposes of this Ordinance to understand
building works and street works through
relevant experience and a general
knowledge of the basic statutory
requirements.

(1B) An applicant for registration as a specialist
contractor must satisfy the Building Authority that he has the
necessary experience and, where appropriate, professional and
academic qualifications, to undertake work in the specialist

category.".

(d) in proposed section 8B, by adding -

"(6A) The Building Authority may take into account
relevant experience in Hong Kong as a qualification in
considering an application for inclusion in the register of
general building contractors.".

(e) in proposing section 8C, by adding -

"(2A) The registration of a contractor will continue to
be in force if he makes an application for renewal within the
time limit and pays the renewal fee until his application for
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(f)

(9)

(h)

renewal is finalised by the Building Authority, subject to any
decision of the Registered Contractors' Disciplinary Board.".

in proposed section 8C(5), by deleting "(with or without notice to
the person concerned)" and substituting ", after sending by post
notice to the last known address of the person,".

by adding -
"8DA. Building Authority to give reasons

The Building Authority is required to give
reasons in writing for a decision not to include, retain or
restore a contractor's name in a register at the time of given
notice of the refusal.”.

in proposed section 8E(2), by deleting ", whether or not the
contractor's name is removed from the relevant register” and
substituting "unless the contractor's name is removed from the
relevant register by order of a disciplinary board".

by deleting proposed section 8F and substituting -
"8F. Transitional

(1) A registered contractor who is registered
as at the date of the commencement of section 8 as enacted by
section 7 of the Building (Amendment) (No. 3) Ordinance
1995 ( of 1995) is taken to be a registered general
building contractor and the registration will continue to be in
force for 2 years after the date of the commencement of this
section.

(2) A registered ventilation contractor who is
registered as at the date of the commencement of this section
iIs taken to be a registered specialist contractor in the
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appropriate category and the registration will continue to be in
force for 2 years after the date of the commencement of this
section.

(3)  Subsections (1) and (2) do not prevent a
disciplinary board appointed under section 11(1) from
ordering that the name of the contractor be removed from a
register for disciplinary reasons.

(4) On the first registration of a general
building contractor or a specialist contractor after the
commencement of this section, the Building Authority may
register the contractor for such period less than the 3 years as
applied for so as to make the renewal date correspond with the
renewal date that would have occurred but for the enactment
of the Buildings (Amendment (No. 3) Ordinance 1995
( of 1995) and may only require the applicant to pay a fee
proportionate to the period of registration.".

Clause 8

That clause 8 be amended —

(@) in proposed section 9(5)(a) and (6)(a), by deleting "the prescribed
manner" and substituting "accordance with his supervision plan".

(b) by deleting proposed section 9A(3).

Clause 9

That clause 9(3) be amended, by adding —

"(c) by repealing "and" at the end of paragraph (c) and by repealing
paragraph (d).".
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That clause 9 be amended, by adding —
"(4) Section 11 is amended by adding -

"(3A) The chairman of a disciplinary board shall appoint a legal
adviser to assist in the conduct of the hearing of the disciplinary
proceedings and to advise the disciplinary board on points of law that arise
during the hearing. The disciplinary board may confer with the legal
adviser after the conclusion of the hearing and before it hands down its
decision out only after giving the person who is the subject of the hearing
and his legal representative, if any, the right to be present while the legal
adviser gives advice to the disciplinary board and the right to comment on
the matters raised by the legal adviser to the disciplinary board.

(3B) A registered general building contractor or a registered
specialist contractor, against whom disciplinary proceedings are taken, is
entitled to be represented by a legal practitioner at disciplinary
proceedings.".".

Clause 11

That clause 11 be amended —

(@) in proposed section 13(1), by deleting "that a registered general
building contractor or a registered specialist contractor has been
convicted by a court of such an offence, or has in the carrying out of
building works or street works been guilty of such negligence or
misconduct, as" and substituting "the matters set out in subsection
(1A) in relation to a registered general building contractor or a
registered specialist contractor if the conduct referred to the
disciplinary board may".

(b) in proposed section 13(1)(a), by deleting "renders” and substituting
"render"’.

(c) in proposed section 13(1)(b), by deleting "makes" and substituting
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(d)

(€)

(f)

"make".

by deleting proposed section 13(1)(c) and substituting -

"(c) render the contractor deserving of suspension from the
register, a fine or a reprimand.".

in proposed section 13, by adding -

"(1A) The matters referred to in subsection (1) are that

the person -

(a)

(b)

(©)

(d)

has been convicted by any court of an
offence relating to building works or street
works;

has been negligent or has misconducted
himself in building works or street works;

has deviated in a material manner from a
supervision plan without reasonable cause;

has drawn up a supervision plan that does
not comply with the material requirements
of this Ordinance;

has repeatedly drawn up supervision plans
that do not comply with the requirements
of this Ordinance.".

in proposed section 13(3), by deleting "or has been guilty of the
negligence or misconduct” and substituting ", has been negligent or
has misconducted himself in building works or street works or has
deviated in material manner from a supervision plan without
reasonasble cause or has drawn up a supervision plan that does not
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comply with the material requirements of this Ordinance or has
repeatedly drawn up supervision plans that do not comply with the
requirements of this Ordinance, in the manner referred to in
subsection (1A)(a), (b), (c), (d) or (e)".

(g) in proposed section 13(3)(b), by deleting "under section 33 as
though it were the cost of works carried out by the Building
Authority" and substituting "as a debt due to the Government".

(h) by deleting proposed section 13(8).
Clause 12

That clause 12 be amended —
(@) by deleting subclauses (1) and (2).
(b) insubclause (3), by adding -
"(bc) the authorized person has not lodged a supervision plan
for the works;".
Clause 13

That clause 13 be amended, by deleting the clause.

Clause 15

That clause 15 be amended, by deleting the clause and substituting —

""15. Building works, etc. to cease on
order of Building Authority

Section 23 is amended —

(@) by renumbering it as section 23(1);
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(b)

(©)

(d)

in subsection (1)(b) -
(1)  insubparagraph (ii) by adding "or" at the end,
(i) by adding -

"(iif) are in dangerous conditions within the site of the
building works,";

in subsection (1) by adding "“general building contractor or
registered specialist” after "registered";

by adding -

"(2) The Building Authority may by order in writing
served on the registered general building contractor,
registered specialist contractor or other person carrying out
building works or street works require that the works cease if
there has been a material deviation -

(@ from the technical memorandum for the
preparation of a supervision plan for the
building works or street works; or

(b)  from the supervision plan for the works,

which in the opinion of the Building Authority may lead to a
dangerous or potentially dangerous situation.

(3) The Building Authority may by order in writing
served on the registered general building contractor,
registered specialist contractor or other person carrying out
building works or street works require that the works cease if
he is satisfied that a condition imposed on the giving of his
approval or consent has not been, or is not able to be,
complied with.
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(4) If the Building Authority orders that the works
cease, the person carrying out the building works or street
works shall cease to continue the works as quickly and as
safely as possible.

(5) The Building Authority may in withdrawing an
order that works cease make the withdrawal subject to
reasonable conditions.".".

Clause 18

That clause 18 be amended, by deleting the clause.

Clause 24
That clause 24 be amended, by deleting everything after "is" and substituting —
"amended -

(@ in the definition of "authorized person” by repealing
paragraphs (a), (b) and (c) and substituting -

"(a) as an architect therein; or
(b) as an engineer therein; or
(c) asasurveyor therein;";
(b) inthe Chinese text, in the definition of "3Z ] A £:" -
(i)  in paragraph (a), by repealing "5 1 "

(ii) in paragraph (b), by repealing "+ &k T 2 fifi 5 &% #5 "
and "= 11 "
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Clause 25

(iti)  in paragraph (c), by repealing "5 111 fiF".".

That clause 25 be amended, by deleting everything after "is" and substituting —

"amended -

(@)

(b)

in the definition of "authorized person™ by repealing
paragraphs (a), (b) and (c) and substituting -

"(a) asan architect therein; or

(b) asan engineer therein; or

(c) asasurveyor therein;";

in the Chinese text, in the definition of "z &) A +" -

(1)  in paragraph (a), by repealing "% 1 fi";

(ii) in paragraph (b), by repealing "+ &k T 2 ffi 5§ &% #% "
and "= 11 "

(i) in paragraph (c), by repealing "5 111 fiF".".

Question on the amendments proposed, put and agreed to.

Question on clauses 2, 4, 5, 7, 8, 9, 11, 12, 13, 15, 18, 24 and 25, as amended,

put and agreed to.

Clause 17

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, | move the amendments proposed in paragraphs (a) and (b) of my
amendments to clause 17 as set out under my name in the paper circularized to
Members, so that the Authorized Persons, Registered Structural Engineers,
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Registered General Building Contractors and Registered Specialist Contractors
will not be criminally liable for failure to supervise in the prescribed manner.

After lengthy discussion with the professional institutes and in the Bills
Committee, the Administration believes that there should be a three-tier sanctions
system. Minor deviations from the supervision plan should attract
administrative warnings. More serious deviations or repeated minor deviations
should attract disciplinary proceedings. Criminal sanctions should only apply
when works were carried out contrary to a supervision plan to the extent that the
contravention constitutes a material deviation from the plan resulting directly in
injury to persons, damage to property or a risk of injury or damage.

After Members have agreed to the deletion, I will move amendments to
give effect to the Administration's intention. Mr Chairman, | beg to move.

Proposed amendment

Clause 17

That clause 17 be amended —
(@) by deleting subclause (2)(a).
(b) by deleting subclause (2)(c).

Question on the amendment proposed.

MR RONALD ARCULLI: Mr Chairman, | just want to briefly remind Members
of the slightly complicated clause 17. The motion by the Secretary for Planning,
Environment and Lands to delete subclauses 2(a) and 2(c) of the existing clause
17, as he says quite rightly, simply removes what was the original suggestion in
terms of the criminal sanction. So, | would urge Members to support the
deletion of those two paragraphs.

In terms of the amendment to be proposed by the Honourable Edward HO,
that is simply a tidying up exercise in terms of deletion of the existing clause
17(3)(b) in the present Bill. That should really go along with subclause 2(a)
and subclause 2(c).
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The Administration will later introduce a further amendment to bring in a
different form of criminal sanction. The form of criminal sanction as it stands
in the Bill, therefore, will not be very sensible or operative, in fact, with all the
other amendments that have actually gone through. So Members should
actually support the Secretary for Planning, Environment and Lands in his
present motion and support Mr Edward HO in his motion to delete clause 17(3)(b)
and vote against the Secretary for Planning, Environment and Lands when he
introduces the new criminal sanction if they are not minded to support criminal
sanctions.

Thank you, Mr Chairman.
ZEREXZZFENE  ERE4E  REEIFBUTHE 17@)FE 17(0) 2
HWEBER - FITCOHRERNETEEMEBEBE FwmENE S  GE—-FF
Jt B o (RS 17(a)FIES 17 (b) e - Fe M 3 #F BUF By 2 3% -

Question on the amendment put and agreed to.

MR EDWARD HO: Mr Chairman, | move that clause 17 be further amended as
set out under my name in the paper circularized to Members, and | would like to
thank the Honourable Ronald ARCULLI for explaining to Members the technical
nature of this particular amendment, and | think on this one, the Administration
actually agrees with my amendment.

So, for those Members who wish to make a decision on the question of
criminal sanction, it will be a little bit later, when the Secretary for Planning,
Environment and Lands moves his amendment under paragraph (c), and | will
also speak on that subject at that time. Thank you.

Proposed amendment

Clause 17

That clause 17 be further amended, by deleting subclause (3)(b).
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Question on the amendment proposed.

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, the Administration supports the Committee stage amendment moved
by the Honourable Edward HO.

Question on the amendment put and agreed to.

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, | further move the amendment proposed in paragraph (c) of my
amendments to clause 17 as set out under my name in the paper circularized to
Members, so that the carrying out of works contrary to a supervision plan to the
extent that the contravention constitutes a material deviation from the
supervision plan, resulting directly in injury to persons or damage to property or
a risk of injury or damage will be a criminal offence.

On conviction, the maximum penalty is a fine of $250,000 plus
imprisonment for three years. The proposed offence is necessary to deter failure
in providing proper supervision which is essential to site safety.

To allow both the industry and the Government to gain experience with the
new system, provisions relating to criminal offences will come into effect one
year after the commencement of the Bill.

Mr Chairman, | beg to move.

Proposed amendment
That clause 17 be further amended, by adding —
"(6) Section 40 is amended by adding -

"(2BA) Any person directly concerned with building
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works or street works who -

(a) carries out building works or street works,
or authorizes or permits building works or
street works to be carried out contrary to a
supervision plan to the extent that the
contravention constitutes a material
deviation from the supervision plan and as
a direct result injury to any person or
damage to any property occurs; or

(b) carries out building works or street works,
or authorizes or permits building works or
street works to be carried out contrary to a
supervision plan to the extent that the
contravention constitutes a material
deviation from the supervision plan and as
a direct result injury to any person or
damage to any property is likely to occur,

Is guilty of an offence and is liable on conviction to a fine of

$250,000 and to imprisonment for 3 years.".".

Question on the amendment proposed.

MR EDWARD HO: Mr Chairman, | should state at the outset that it is the
unanimous decision of the Bills Committee formed to study the Buildings
(Amendment) (No. 3) Bill 1995 that the provision regarding criminal sanction
should be deleted, and | am sure that this time no one will challenge me on that
because the written report by the Chairman of the House Committee, Mr Ronald
ARCULLLI, has been fully discussed in the Bills Committee.

The Bills Committee has had intensive and extensive discussion on the
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merits of applying criminal sanction to persons engaged in the building industry.
There is no dispute that safety at construction sites should be improved but both
members of the Bills Committee and the professional institutions cannot agree
with the Administration that criminal sanction is the right way to do it. It is
worth to note that under the existing provision of the Buildings Ordinance, any
person, including Authorized Persons, Registered Structural Engineers and
Registered Contractors, who allows the carrying out of building works in such a
manner as to cause injury or risk of injury to any person or damage to any
property is liable on conviction to imprisonment for three years. So, it is there
already.

Under the common law, the building professionals will be liable as a
professional person if they are found to be negligent. The professionals will
face various consequences for professional negligence that causes an accident.
Apart from that, professionals will have to compensate for any loss incurred due
to delayed completion of a project under commercial obligations.

Given that the building professionals are already subject to severe penalty
for professional misconduct under the existing system, it is highly doubtful as to
how the proposal about criminal sanction will help enhance safety standards at
construction sites.

| need to point out that the proposed criminal sanction will be applied only
to building professionals working for the private sector. Public officers and
professionals engaged in public projects are exempted and will not be subject to
criminal liability.  Such a disparity in treatment and double standard
arrangements can hardly be justified. Should the Administration's proposal be
enacted, it will discourage building professionals from joining the private sector
and dampen the morale of the whole building industry.

Members may wish to note that to ensure that the building professionals
will perform their supervisory duties, the Bills Committee, the professional
institutions and the Administration have jointly worked out a proposal on the
sanction system to deter deviations from the supervision plans deposited with the
Building Authority and submitting a plan that does not comply with the
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Technical Memorandum.

Under the graduated sanctions system, for minor offences, the Building
Authority will give an administrative warning. For more serious offences, the
responsible AP, RSE or RC will be subject to investigation of the Disciplinary
Board established under the Buildings Ordinance. The Building Authority will
also be empowered to order works to cease whenever there is a breach of the
conditions of consent to commence works, including material deviations from a
supervision plan.

Members of the Bills Committee are of the view that these measures will
have sufficient deterrent effect to ensure the following of supervision plans,
coupled with the improvement made to the registration of and disciplinary
proceedings for professionals. The Bills Committee and the professional
institutions considered that there is no urgent need to improve criminal sanction
at this stage. The need for criminal sanction should be reviewed after the
coming into operation of the new Bill for a certain period of time. As such, the
Bills Committee arrives at the decision that the clause about criminal sanction
should be repealed.

With these remarks, Mr Chairman, | object to the amendment.

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, the Administration recommends a three-tier sanctions system because
we believe these different levels of sanctions will provide a flexible and effective
system of deterrent against breaches of site safety requirements.

The disciplinary procedures will allow the professional bodies and
Contractors' Association to exercise self-regulation, while criminal prosecution is
required to deal with serious breaches. At the early stage, the Building
Authority will, where appropriate, issue warnings instead of initiating
disciplinary action.

The following reasons have been cited for not supporting any form of
criminal sanction: (a) the proposed criminal sanction would, in many cases, fall
on junior site staff; (b) disciplinary sanctions on the professionals will suffice;
and (c) it would be unfair to apply criminal sanction to private sector projects and
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not to government and Housing Authority projects.

Now, in response to the first one, | must point out that site safety requires
the joint efforts of all concerned parties, including Authorized Persons,
Registered  Structural  Engineers, building  contractors and  the
technically-competent persons. The supervision plan, which | agree with the
Honourable Edward HO, is an improvement on the existing system because the
supervision plan will set out the duties of the concerned parties and reflect their
roles on site. The Technical Memorandum will set out the circumstances in
which a person's supervision duty may be delegated or assigned to another
person. So, all parties’ responsibilities for the site management and safe
management of construction works will be clearly set out in the supervision plan.
These measures will prevent any abuse, including junior staff being used as
scapegoats.

As to the second reason, that is, that disciplinary sanctions would be
enough because we are dealing with professionals, the Administration does not
agree that disciplinary sanction is sufficient nor appropriate in the case of serious
deviation from the supervision plan. We do not see why a person should be
exempted from criminal liability when his fault directly causes death or injury or
damage to property or danger to the public. Under the existing Buildings
Ordinance, many less serious offences already entail criminal sanction. For
example, a person is currently criminally liable for material deviation from the
approved building plan, whether or not injury or danger is caused.

Moreover, disciplinary proceedings are not applicable to all people
engaged in building works. There is therefore a vacuum in the system where
those responsible for supervising or executing certain works are not subject to
sufficient sanctions for non-compliance with the supervision plan.

As regards the third reason, that is, while the private sector engineers and
Authorized Persons may be liable while the government architects and engineers
are not, the Administration has clearly stated at the Bills Committee that it is
willing to look into the matter of extending the scope of the Buildings Ordinance
to cover public sector projects, so we are willing to act, but it is only a question
of time.

Why time? Members will appreciate that the existing dual control system
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of building works, one for private sector and one for the public sector, has been
in place for decades, many, many years. To apply the Buildings Ordinance to
public sector projects will entail far-reaching policy and resource implications.
The procedures and organization structures and the division of responsibility
among many government departments will need major changes. Furthermore,
we need to consider the implication on civil servants' immunity to criminal
liability in the course of performing public duties. All these are very complex
issues and must be thoroughly considered first. We will examine the matters
expeditiously and discuss it with this Council's Planning, Lands and Works
Panel.

In 1995, the overall accident rate in private sector projects is three to four
times higher than that in government projects. Some claim that such statistics
are misleading, but they have failed to substantiate their claim. The safety
record of government and Housing Authority projects is far better than that of the
private sector projects. While the Administration is not complacent with its
own performance and agrees that there is still room for further improvement, the
significant difference in the accident rate does indicate that the improvement of
safety control in private sector projects is an urgent matter and should be tackled
first. This is the reason for the timing, and this is the principle aim of the Bill.
Members should not be side-tracked by the proposal to extend the scope of the
Buildings Ordinance which the Administration will, as | said, consider in depth
and intends to come up with a recommendation on the way forward.

The Administration firmly believes that the three-tier sanctions system is
reasonable and workable and necessary for safety assurance. The public is
concerned with the high accident rate in building projects and hope that tighter
and effective sanctions could be provided so as to improve the situation. |
therefore look forward to Members' support for the Administration's Committee
stage amendments.

Thank you, Mr Chairman.

Question on the Secretary for Planning, Environment and Lands' further
amendment to clause 17 put.

Voice vote taken.
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THE CHAIRMAN said he thought the "Noes" had it.

Mr LEE Cheuk-yan claimed a division.

CHAIRMAN: Committee shall proceed to a division.

CHAIRMAN: Members may wish to be reminded that they are now called upon
to vote on the question that the amendments proposed in paragraph (c) of the
Secretary for Planning, Environment and Lands' amendments to clause 17 be
approved. Will Members please register their presence by pressing the top
button and then proceed to vote by choosing one of the three buttons below?
CHAIRMAN: We are still three short of the head count. Will Members please
check their votes? Are there any queries? The result will now be displayed.

Mr LEE Cheuk-yan, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN
Yuen-han, Mr CHENG Yiu-tong, Mr LAU Chin-shek, Mr LEE Kai-ming, Mr
LEUNG Yiu-chung, Mrs Elizabeth WONG and Mr YUM Sin-ling voted for the
amendment.

Mr Allen LEE, Mrs Selina CHOW, Mr Martin LEE, Mr NGAI Shiu-kit, Mr
SZETO Wah, Mr LAU Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs
Miriam LAU, Mr Albert CHAN, Mr CHEUNG Man-kwong, Mr CHIM
Pui-chung, Mr Frederick FUNG, Mr Michael HO, Dr HUANG Chen-ya, Miss
Emily LAU, Mr LEE Wing-tat, Mr Eric LI, Mr Fred LI, Mr Henry TANG, Mr
James TO, Dr Samuel WONG, Dr Philip WONG, Dr YEUNG Sum, Mr Howard
YOUNG, Mr WONG Wai-yin, Mr James TIEN, Mr Andrew CHENG, Mr Paul
CHENG, Dr Anthony CHEUNG, Mr CHOY Kan-pui, Mr David CHU, Mr Albert
HO, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LAW
Chi-kwong, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK Ying-fan, Miss
Margaret NG, Mr NGAN Kam-chuen, Mr SIN Chung-kai, Mr TSANG Kin-shing
and Dr John TSE voted against the amendment.
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THE CHAIRMAN announced that there were 10 votes in favour of the
amendment and 45 votes against it. He therefore declared that the amendment
was negatived.

Question on clause 17, as amended, put and agreed to.

New clause 4A Appointment and duties of
authorized person or registered
structural engineer

New clause 6A Disciplinary proceedings for
authorized person or registered
structural engineer

New clause 11A Section added
New clause 11B Section added
New clause 13A Provision for urgent work
New clause 16A Section added

Clauses read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, | move that the new clauses 4A, 6A, 11A, 11B, 13A and 16A, as set
out under my name in the paper circularized to Members be read a Second time.

The new clause 4A is added for two purposes. First, it is to remove the
status of a Registered Structural Engineer as the consultant to the Authorized
Person. This is to reflect the distinct role of the Registered Structural Engineer
in site supervision during particular phases of building works or street works.
The amendment does not change the duties of the Authorized Person under the
Buildings Ordinance, including that of acting as the co-ordinator of works.
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Second, this new clause is to require Authorized Persons or Registered Structural
Engineers to provide supervision in accordance with the supervision plan.

The new clause 6A is added to empower the disciplinary board to
investigate cases such as permitting a material deviation from the supervision
plan, drawing up a supervision plan that does not comply with the material
requirements under the Buildings Ordinance and repeatedly drawing up
supervision plans that do not comply with the requirements under the Ordinance
by Authorized Persons or Registered Structural Engineers. This is to deter
submission of defective supervision plans or non-compliance with supervision
plans, both of which may lead to inadequate site supervision and thereby affect
safety.

The new clauses are added also to empower the disciplinary board to
impose a fine not exceeding $250,000.

The new clause 11A is added to allow an applicant to appeal to the High
Court when his application for inclusion, retention or restoration of his name in
the register for General Building Contractors or Specialized Contractors, or both,
IS rejected.

The new clause 11B is added to: (a) make clear that the Building Authority
IS not deemed to have consented to the commencement of works if the
Authorized Person has not lodged a supervision plan; (b) require the supervision
plan to be prepared in accordance with the Technical Memorandum current at the
time of lodging the supervision plan and make clear that the person who prepares
the supervision plan is himself responsible for the content of the plan.

The new clause 13A is added to permit deviation from the supervision plan
when urgent works are required for safety reasons, provided the Building
Authority is notified and a revised supervision plan is prepared as soon as
possible.

The new clause 16A is added to empower the Secretary for Planning,
Environment and Lands to issue technical memoranda which will be subject to
the executive vetting of this Council. The memorandum will set out the
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required format and content of the supervision plan, such as the manpower and
level of supervision to be provided, the site safety management structure, the
qualifications and specific tasks of the personnel involved, and so on.
Furthermore, the memorandum will cover the procedure for the submission and
amendment of the supervision plan.

Mr Chairman, | beg to move.
Question on the Second Reading of the clauses proposed, put and agreed to.

Clauses read the Second time.

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, | move that new clauses 4A, 6A, 11A, 11B, 13A and 16A be added to
the Bill.

Proposed additions

New clause 4A

That the Bill be amended, by adding —

"4A. Appointment and duties of authorized
person or registered structural engineer

(1) section 4(1)(b) is amended by repealing "as a consultant to the
authorized person on™ and substituting "for".

(2) Section 4(3)(a) is amended by repealing "the prescribed
manner" and substituting "accordance with the supervision plan”.

(3) Section 4(4) is amended by repealing "as a consultant”.".

New clause 6A
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That the Bill be amended, by adding —

"6A. Disciplinary proceedings for authorized
person or registered structural engineer

(1) Section 7(1) is repealed and the following substituted -

"(1) The Building Authority may bring to the notice of a
disciplinary board appointed under section 5 the matters set out in
subsection (1A) in relation to an authorized person or a registered
structural engineer if the conduct referred to the disciplinary board

render the person unfit to remain on the relevant
register;

make further inclusion of the person on the
relevant register prejudicial to the due
administration of this Ordinance; or

render the authorized person or registered
structural engineer deserving of suspension from
the register, a fine or a reprimand.

(1A) The matters referred to in subsection (1) are that the

may -
(a)
(b)
(c)
person -

(@) has been convicted by any court of an
offence related to carrying out his
professional duties;

(b) has been negligent or has misconducted
himself in a professional way;

(c) has permitted a material deviation from a
supervision plan for which he is



LEGISLATIVE COUNCIL — 10 July 1996
kR — —hARARNEEHATH 265

responsible without reasonable cause;

(d)  has drawn up a supervision plan that does
not comply with the material requirements
of this Ordinance;

(e) has repeatedly drawn up supervision plans
that do not comply with the requirements
of this Ordinance.".

(2) Section 7(2) is amended —

(@) by repealing "or has been guilty of such negligence or
misconduct, such" and substituting ", has been
negligent or has misconducted himself in a professional
way or has deviated in a material manner from a
supervision plan without reasonable cause or has drawn
up a supervision plan that does not comply with the
material requirements of this Ordinance or has
repeatedly drawn up supervision plans that do not
comply with the requirements of this Ordinance, in the
manner referred to in subsection (1A)(a), (b), (c), (d) or
(e), the disciplinary";

(b) by adding -

"(ba) order that the authorized person or
registered structural engineer be fined a
sum not exceeding $250,000, which is
recoverable as a debt due to the
Government; or".

(3) Section 7(4)(a) is amended by repealing the proviso.".

New clause 11A

That the Bill be amended, by adding —
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"11A. Section added
The following is added -

"13A. Appeal against Building
Authority's decision

(1) An applicant for registration, renewal of
registration or restoration of his name to a register who is
dissatisfied with a decision of the Building Authority may
appeal to judge of the High Court.

(2) On an appeal the judge may confirm,
reverse or vary the decision of the Building Authority.

(3) The practice for the appeal is subject to
any rules of court made under the Supreme Court Ordinance
(Cap. 4).

(4)  The decision of the judge is final.".".

New clause 11B

That the Bill be amended, by adding —
"11B. Section added
The following is added -

"14A. Building Authority not deemed to
consent if supervision plan not lodged

(1) The Building authority is not deemed to
have consented under section 15, if the authorized person has
not ledged a supervision plan for the building works or street
works.
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(2)  Subsection (1) does not apply where the
Building Authority does not require a supervision plan.

(3) The person preparing a supervision plan
must comply with the technical memorandum current at the
time of lodging the supervision plan.

(4) The person preparing a supervision plan is
responsible for the content of the supervision plan.".".

New clause 13A

That the Bill be amended, by adding —

"13A. Provision for urgent work
Section 19 is amended by adding -

"(3) Any person may deviate from a supervision plan
if urgent works are required to ensure safety of building
works or street works to which the supervision plan relates.

(4) The authorized person is required to give to the
Building Authority as soon as practicable after the urgent
work arises notice of -

(@ any material deviation from the
supervision plan;

(b) the urgent work;

(c) arevised supervision plan prepared by the
registered general building contractor, the
registered  specialist  contractor, the
registered structural engineer or the
authorized person, as the case may require,
detailing the procedures adopted to meet
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the urgent work; and

(d) any further amendments to any supervision
plan arising out of the urgent work.".".

New clause 16A

That the Bill be amended, by adding —

"16A. Section added

The following is added -

""39A. Technical memorandum

(1) The Secretary for Planning, Environment
and Lands may issue a technical memordandum dealing with -

(a)

(b)

(©)

the circumstances in which a
supervision plan is not required for
building works or street works;

the classes of supervision that the
Building Authority identifies as
appropriate to various types of
building works and street works
having regard to the complexity of
the building works or street works,
the manpower required and level of
supervision required for each of the
classes of supervision;

detailed supervision requirements
for various types of building works
and street works including the
management structure required to
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(d)

(€)

(f)

(@)

ensure site safety, the manpower
required for each element of the
management structure, the
qualifications and experience of the
personnel involved and the specific
tasks to be associated in each
element of the management
structure;

the method statement of various
types of building works and street
works, the types of precautionary
and protective measures required to
be undertaken for the safety of the
site, the workers and the public, and
such other details relating to site
safety as the Building Authority may
consider necessary;

the qualifications and experience
required for technically competent
persons to be appointed for
supervisory work under supervision
plans;

the circumstances in which an
authorized person, registered
structural ~ engineer,  registered
general building contractor or
registered specialist contractor is
permitted to notify in retrospect for
minor deviations from a supervision
plan;

the method and timing of
notification of, and the amendment
procedures for, a proposed or actual
deviation from a supervision plan,



270

LEGISLATIVE COUNCIL — 10 July 1996
kR — —hARARNEEHATH

including deviations caused by an
emergency;

() the form and content of a
supervision plan;

(1)  the general responsibilities of the
site supervision personnel for the
various types of building works and
street work for the various types of
building works and street works;

(J))  the procedure, timing and sequence
for the submission of supervision
plans.

(2) The Secretary must publish a technical
memorandum issued under this Ordinance in the Gazette and
cause it to be laid on the table of the Legislative Council at
the next sitting after publication.

(3)  Where the Secretary has caused a technical
memorandum to be laid on the table of the Legislative
Council, the Legislative Council may, by resolution passed at
a sitting of the Legislative Council held before the expiry of a
period of 28 days after the sitting at which it was laid, provide
that the technical memorandum be amended in any manner
consistent with the power to issue the technical memorandum.

(4) If the period for passing a resolution would,
but for this subsection, expire -

(@) after the end of a session of the
Legislative Council or after a
dissolution of the Legislative
Council; but
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(b) on or before the day of the second
sitting of the Legislative Council in
the next following session of the
Legislative Council,

the period is deemed to extend to and expire on the day after
that second sitting.

(5) Before the period for passing a resolution,
or that period as extended, expires, the Legislative Council
may, for a particular technical memorandu, extend, by
resolution, the period or the period as previously extended to
the next sitting.

(6) A resolution passed by the Legislative
Council under this section must be published in the Gazette
not later than 14 days after the resolution is passed or within
such futher period as the Secretary may allow in any
particular case.

(7) A technical memorandum issued under
subsection (1) is not subsidiary legislation.

(8) In this section, "sitting”, when used to
calculate time, means the day on which the sitting commences
and only includes a sitting at which subsidiary legislation is
included on the order paper.

(9) Unless the Secretary appoints a later date
either in the memorandum or by notice in the Gazette, a
technical memorandum commences to have effect -

(@) if the Legislative Council does not
pass a resolution amending the
technical memorandum, upon the
expirty of the period, or the period
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as extended, as the case may be, for
passing an amending resolution; and

(b) if the Legislative Council passes a
resolution amending the technical
memorandum, at the beginning of
the day of the publication in the
Gazette of the resolution.

(10) If the Secretary issues a technical
memorandum under this Ordinance, he must make available a
copy of the technical memorandum for inspection by the
public free of charge at such offices of the Government as the
Secretary directs during business hours.".".

Question on the addition of the new clauses proposed, put and agreed to.
BUILDINGS (AMENDMENT) BILL 1996

Clauses 1, 3 to 6 and 8 were agreed to.

Clauses 2, 7 and 9

THE PRESIDENT'S DEPUTY, MR RONALD ARCULLI, took the Chair.

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, I move that clauses 2, 7 and 9 be amended as set out under my name
in the paper circularized to Members.

Clause 2 is amended to add a definition to the term "water pipe" which
means any water-carrying pipe and fittings thereto, other than a drain or sewer,
but does not include any pipe or fitting maintained at the cost of the Water
Authority.

Clause 7 is amended for several purposes. First, the Building Authority
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IS empowered to order owners to carry out investigation into water pipes as well
as drains and sewers for slope safety reasons. Second, provisions regarding
action to be taken following investigation, which are similar to those provisions
in existing section 27(a) on dangerous hillsides, are added.

The Building Authority is empowered to order the submission of proposals
by owners for remedial works based on the investigation results within the
specified time. On giving approval to the proposals, the Building Authority
may order the owners concerned to carry out such approved works within the
specified time. All investigations and works specified in the order must be
carried out to a standard acceptable to the Building Authority and in compliance
with regulations under the Buildings Ordinance.

Where the owners cannot be found, the Building Authority's orders are not
complied with or the proposals for remedial works are refused, the Building
Authority may carry out all or any part of the investigation or remedial work as
he considers to be necessary or expedient and recover the cost incurred from the
owners concerned.

Third, the Building Authority is not allowed to serve orders requiring the
investigation into water pipes, drains or sewers when he is of the opinion that no
leakage, defect or inadequacy of the water pipes, drains or sewers is likely. In
forming his opinion, he should take into account all relevant matters including
the age of the water pipes, drains and sewers and records of previous
investigations and maintenance works. The Building Authority's decision is
subject to appeal to an Appeal Tribunal under Part VI of the Buildings
Ordinance.

Clause 9 is amended to make, failure to comply with the Building
Authority's orders to carry out within a specified time work to remedy the
leakage, defect or inadequacy of the water pipes, drains or sewers without
reasonable excuse, a criminal offence. Anyone who is convicted will be liable
for a fine of $50,000 and imprisonment for one year, and a daily fine of $5,000 in
the case of a continuing offence.
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Mr Chairman, | beg to move.

Proposed amendments

Clause 2

That clause 2 be amended, by adding —

""water pipe" means any water carrying pipe and fittings thereto other than
a drain or sewer but does not include any pipe or fitting forming any
part of a fire service or inside service within the meaning of the
Waterworks Ordinance (Cap. 102) the costs of maintenance of
which shall, under section 17(2)(b) of that Ordinance, be borne by
the Water Authority.".

Clause 7

That clause 7 be amended, by deleting the proposed section 27C and substituting

"27C. Water pipes, drains or
sewers laid in slopes, etc.

@ If-

(a)

(b)

a water pipe, drain or sewer of any building is
laid in, on or under the ground in or in the
vicinity of any natural, formed or man-made land,
or any earth-retaining structure; and

subject to subsection (12), in the opinion of the
Building Authority any leakage, defect or
inadequacy of the water pipe, drain or sewer may
result in a landslip of the land or a collapse of the
structure, either totally or partially, and such
landslip or collapse may cause, or may be likely
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to cause, a risk of injury to any person or damage
to any property,

the Building Authority may make and serve on the owner of the building
such order as referred to in subsection (2).

(2)  The order shall be in writing and may require the owner

of the building -

(a)

(b)

(©)

(d)

to appoint an authorized person to carry out such
investigation in relation to the water pipe, drain
or sewer as may be specified in the order;

to cause such investigation to be commenced and
completed within such times as may be specified
in the order;

to cause a written report on the findings of such
investigation to be prepared by the person
appointed to carry out the investigation, and to
submit such written report to the Building
Authority within such time as may be specified in
the order; and

to submit for approval by the Building Authority
proposals for work to be done to remedy any
leakage, defect or inadequacy of the water pipe,
drain or sewer, based on the findings of such
investigation, within such time as may be
specified in the order.

(3)  Where proposals for work are submitted pursuant to an
order under subsection (1), the Building Authority may -

(a)
(b)

approve the proposals;

require amendments to or substitution of the
proposals; or
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(c) refuse the proposals

(4) On giving approval to proposals for work required to be
submitted under subsection (2), the Building Authority may by order in
writing served on the owner referred to in subsection (1) require the
carrying out of such approved work within such time as may be specified
in the order.

(5) All investigation and work specified in an order under
this section shall be carried out to such standard acceptable to the Building
Authority and in compliance with regulations.

(6) The Building Authority may, upon the service of an
order under subsection (1), cause the order to be registered by memorial in
the Land Registry against the Building to which the order relates.

(7)  Where the owner referred to in subsection (1) cannot be
found or fails to comply with the requirements of an order served under
this section or any part of the order or where there is a failure to comply
with the requirement of subsection (5) or where proposals submitted under
this section are refused, the Building Authority may, without further notice,
carry out or cause to be carried out -

(@ all or any part of the investigation or work
specified in the order;

(b) such other investigation as he considers to be
necessary or expedient; and

(¢) such work as he considers to be necessary or
expedient to remedy the leakage, defect or
inadequacy, having regard to the findings of the
investigation in relation to the water pipe, drain
or sewer, whether such investigation is carried
out by the owner referred to in subsection (1) or
by the Building Authority,
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and, subject to subsection (8), the Building Authority may recover the
costs of such investigation and work from that owner.

(8) If the order has been registered with the Land Registry
in accordance with subsection (6), the cost of the investigation or work
that the Building Authority carried out or caused to be carried out under
subsection (7) shall be recoverable from any person who, as at the date of
completion of the investigation or work (as the case may be), is the owner
of the building to which the order relates.

(9) A certificate purporting to be under the hand of the
Building Authority and stating the date of completion of the investigation
or work carried out under subsection (7) shall be prima facie evidence of
that fact.

(10) In cases of emergency, the Building Authority may
carry out or cause to be carried out such investigation and work in respect
of any leakage, defect or inadequacy of the water pipe, drain or sewer
referred to in subsection (1) as may appear to him to be necessary by
reason of the emergency either with or without notice to the owner referred
to in that subsection, and the cost of such investigation and work shall be
recoverable from that owner.

(11) The decision of the Building Authority that an
emergency exists shall not be subject to an appeal under section 44.

(12) (a) If the Building Authority is of the opinion that no
leakage, defect or inadequacy of the water pipe,
drain or sewer referred to in subsection (1)(b) is
likely, no order shall be served under subsection

(1).

(b) In forming his opinion under paragraph (a), the
Building Authority may have regard to all
matters which he considers relevant and on
which information is available to him, and such
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matters include but are not limited to -

(1)  the age of the water pipe, drain or sewer,
and

(i)  records of investigation and maintenance
works in respect of the water pipe, drain or
sewer.".

Clause 9

That clause 9 be amended, by deleting paragraph (a) and substituting —

"(a) in subsection (1B) -

(i)  in paragraph (b), by adding "27C(1) or (4)," before "28(2)(a)";

(i) in paragraph (ii), by adding ", 27C(1) or (4)" before "or
28(3)";".

Question on the amendments proposed, put and agreed to.

Question on clauses 2, 7 and 9, as amended, put and agreed to.

New clause 10 Exemptions

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, I move that the new clause 10 as set out under my name in the paper
circularized to Members be read the Second time.
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The new clause ensures that an owner will not be exempted from the duty
under the new section 27C to carry out investigations or remedial works of the
water pipes, drains or sewers serving their building merely because they are laid
in government land or that of other parties referred to in section 41(1) of the
Buildings Ordinance. Mr Chairman, | beg to move.

Question on the Second Reading of the clause proposed, put and agreed to.

Clause read the Second time.

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Mr
Chairman, | move that new clause 10 be added to the Bill.

Proposed addition

New clause 10

That the Bill be amended, by adding —

""10. Exemptions
Section 41 is amended by adding -

"(1A) Nothing in subsection (1) shall exempt an owner of
any building that is not a building referred to in paragraph (a), (aa)
or (b) of that subsection from the operation of section 27C merely by
reason of the fact that any water pipe, drain or sewer of the building
is laid in, on or under -

(@) any land vested in the Housing Authority or in
any person behalf of Her Majesty's naval,
military or air force services;

(b) any unleased land within the meaning of the
Crown Land Ordinance (Cap. 28); or
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(c) any street or access road vested in and
maintained by the Crown or the Government.".".

Question on the addition of the new clause proposed, put and agreed to.

INLAND REVENUE (AMENDMENT) (NO. 3) BILL 1996

Clause 1 was agreed to.

Clauses 2 and 3

SECRETARY FOR THE TREASURY: Mr Deputy, I move that clauses 2 and
3 be amended as set out in the paper circulated to Members.

The amendment to clause 2(1)(a) of the Bill seeks to add the term "United
Exchange" to the section and the term will have the same meaning as that in the
Stamp Duty Ordinance for the sake of consistency.

The amendment to clause 2(1)(b) seeks to ensure that the term "specified
securities” under the Bill will cover Hong Kong stocks the sale and purchase of
which in Hong Kong are not subject to the rules and procedures of the United
Exchange.

The amendment to clause 2(2), by amending proposed section 15E(9) and
adding a new subsection 10, seeks to ensure that "specified securities" under the
Bill would be covered by provisions on stock borrowing and lending in the
Inland Revenue Ordinance. For consistency purpose, the meaning of terms
involved in the definition of "specified securities”, that is, "Hong Kong stock",
"unit" and "unit trust scheme" will be the same in the relevant provisions of the
Inland Revenue Ordinance and the Stamp Duty Ordinance.

The amendment to section 20AA(3) in clause 3 seeks to ensure that under
the Bill, transactions of a non-resident investor arising from the activities of an

approved investment adviser will be taken as "carried out through™ the adviser.

The amendment to section 20AA(6) in clause 3 seeks to remove the
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reference to section 20AB in the proposed section 20AA and extends the
meaning of broker and approved investment adviser under the Bill to include
dealers and investment advisers exempt from registration under the Securities
Ordinance.

The remaining amendment to clause 3 seeks to delete section 20AB which
IS to be replaced by the new clause 4. | will explain the operation of the new
clause later on when | deal with the Committee stage amendment for adding a
new clause to the Bill.

Mr Chairman, | beg to move.

THE PRESIDENT resumed the Chair.

Proposed amendments
Clause 2

That clause 2(1)(a) be amended, by deleting ", "unit" (¥.{iz) and "unit trust
scheme™ (¥ f7 {2 5t 3+ #0)" and substituting "and Unified Exchange" (i & % %
Fit )™

That clause 2(1)(b) be amended, in the proposed definition of "specified
securities", by adding "the sale and purchase of which in Hong Kong are subject
to the rules and practices of the Unified Exchange" after "stock".

That clause 2(2) be amended, by deleting the proposed subsection (9) and
substituting —

"(9) For the purposes of construing a term by reference to the
Stamp Duty Ordinance (Cap. 117) in subsection (8) a reference in the
corresponding term in the Stamp Duty Ordinance (Cap. 117) to "Hong
Kong stock” or to "Hong Kong stock the sale and purchase of which in
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Hong Kong are subject to the rules and practices of the Unified Exchange",
Is construed as including a reference to specified securities that the
Commissioner has specified under subsection (8).

(10) For the purpose of the definition of "specified securities" in
subsection (8), the terms "Hong Kong stock", "unit" and "unit trust
scheme™ have the same meanings as in the Stamp Duty Ordinance (Cap.
117).".

Clause 3

That clause 3 be amended —

(@) by deleting -

""Sections added

The following are added -"
and substituting -

""Section added

The following is added -".

(b) in the proposed section 20AA(3) by adding "to have been carried
out through the approved investment adviser and" after "(the
"taxable profits"),".

(c) inthe proposed section 20AA(6) -

(i) by deleting "and section 20AB";

(i) by deleting the definition of "approved investment
adviser" and substituting -
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approved investment adviser" (57 w] 4% & gE )
means -

(a) a person registered as an
investment adviser under part
VI of the Securities Ordinance
(Cap. 333); or

(b)  aperson who would otherwise
be required to be registered as
an investment adviser under
the Securities Ordinance (Cap.
333) but is exempted from
registration as an investment
adviser under that Ordinance,
to the extent that the person
carries on business as an
investment adviser only;";

(it) by deleting the definition of "broker" and substituting -

broker" (%) means -

(a) a person registered as a dealer
under Part VI of the Securities
Ordinance (Cap. 333); or

(b) a person exempted from
registration as a dealer under
Part VI of the Securities
Ordinance (Cap. 333), to the
extent that the person carries
on business as a dealer only;".

(d) by deleting the proposed section 20AB.
Question on the amendments proposed, put and agreed to.

Question on clauses 2 and 3, as amended, put and agreed to.
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New clause 4 Exclusion of certain
profits from tax

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

SECRETARY FOR THE TREASURY': Mr Chairman, I move that new clause
4 as set out in the paper circulated to Members be read the Second time.

The new clause seeks to amend section 26A(1A) of the Inland Revenue
Ordinance to provide that sums received by or accrued to a mutual fund
corporation or trustees of a unit trust established outside Hong Kong or a similar
collective investment scheme, where the Commissioner of Inland Revenue is
satisfied that it is a bona fide widely held investment vehicle which complies
with the requirements of a supervisory authority within an acceptable regulatory
regime, will not be included in the profits of the corporation or trustees or the
person chargeable to tax for the profits of the collective investment scheme, as
the case may be. As | undertook during the debate on the resumption of the
Second Reading of the Bill, the Commissioner of Inland Revenue will issue a
Practice Note to clarify the interpretation of such terms as “supervisory
authority" and "acceptable regulatory regime" under the new clause.

Mr Chairman, | beg to move.
Question on the Second Reading of the clause proposed, put and agreed to.
Clause read the Second time.
SECRETARY FOR THE TREASURY: Mr Chairman, | move that new clause
4 be added to the Bill.
Proposed addition

New clause 4
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That the Bill be amended, by adding —

"4. Exclusion of certain profits from tax

Section 26 A(1A) is repealed and the following substituted -

"(1A) For the purposes of this Part, sums by way of -

(a)

(b)

©

gains or profits arising from the sale or other
disposal or on the redemption on maturity or
presentment of securities;

gains or profits under a foreign exchange
contract or futures contract; and

interest,

received by or accrued to -

(1)
(i)
(iii)

(iv)

an authorized mutual fund corporation;
trustees of an authorized unit trust;

a mutual fund corporation established outside
Hong Kong where the Commissioner is satisfied
that the mutual fund corporation is a bona fide
widely held investment corporation which
complies with the requirements of a supervisory
authority within an acceptable regulatory regime;

trustees of a unit trust established outside Hong
Kong where the Commissioner is satisfied that
the unit trust is a bona fide widely held
investment unit trust which complies with the
requirements of a supervisory authority within an
acceptable regulatory regime; or

any other similar collective investment scheme
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where the Commissioner is satisfied that the
collective investment scheme is a bona fide
widely held investment scheme which complies
with the requirements of a supervisory authority
within an acceptable regulatory regime,

shall not be included in the profits of the corporation, trustees or
person chargeable to tax in respect of the profits of the investment

scheme (as the case may be).".".

Question on the addition of the new clause proposed, put and agreed to.

SUPPLEMENTARY APPROPRIATION (1995-96) BILL 1996
Clauses 1 and 2 were agreed to.

Council then resumed.
Third Reading of Bills
THE ATTORNEY GENERAL reported that the

PREVENTION OF BRIBERY (MISCELLANEOUS PROVISIONS) (NO. 2)
BILL 1995 and

CRIMES (AMENDMENT) BILL 1995

had passed through Committee with amendments. He moved the Third Reading
of the Bills.

Question on the Third Reading of the Bills proposed, put and agreed to.

Bills read the Third time and passed.

THE SECRETARY FOR EDUCATION AND MANPOWER reported that the

NON-LOCAL HIGHER AND PROFESSIONAL EDUCATION
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(REGULATION) BILL and

FACTORIES AND INDUSTRIAL UNDERTAKINGS (AMENDMENT)
BILL 1996

had passed through Committee with amendments. He moved the Third Reading
of the Bills.

Question on the Third Reading of the Bills proposed, put and agreed to.

Bills read the Third time and passed.

THE SECRETARY FOR SECURITY reported that the

AVIATION SECURITY BILL and

IMMIGRATION SERVICE (AMENDMENT) BILL 1996

had passed through Committee with amendments. She moved the Third
Reading of the Bills.

Question on the Third Reading of the Bills proposed, put and agreed to.

Bills read the Third time and passed.

THE SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS
reported that the

BUILDINGS (AMENDMENT) (NO. 3) BILL 1995 and

BUILDINGS (AMENDMENT) BILL 1996

had passed through Committee with amendments. He moved the Third Reading
of the Bills.

Question on the Third Reading of the Bills proposed, put and agreed to.
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Bills read the Third time and passed.

THE SECRETARY FOR THE TREASURY reported that the
INLAND REVENUE (AMENDMENT) (NO. 3) BILL 1996

had passed through Committee with amendments and the
SUPPLEMENTARY APPROPRIATION (1995-96) BILL 1996

had passed through Committee without amendment. He moved the Third
Reading of the Bills.

Question on the Third Reading of the Bills proposed, put and agreed to.

Bills read the Third time and passed.

MEMBER'S MOTIONS

HONG KONG ROYAL INSTRUCTIONS 1917 TO 1993 (NOS. 1 AND 2)
MR RONALD ARCULLI to move the following motion:

"That the Standing Orders of the Legislative Council of Hong Kong be
amended by adding thereto the text in the Chinese language of the
Standing Orders of the Legislative Council of Hong Kong set out in the
Annex to this resolution."

(The Annex to resolution and subsequent amendments to the Annex were
circulated on 27 June 1996 and 8 July 1996 under LegCo Paper No. CB(3)
976/95-96 and LegCo Paper No. CB(3) 1038/95-96 respectively. For
details, please refer to the published Chinese text of the Standing Orders.)

MR RONALD ARCULLI: Mr President, I move the resolution standing in my
name on the Order Paper. The resolution seeks to add the Chinese version to
the Standing Orders of this Council so that our Standing Orders will be both in
English and in Chinese. | hasten to add that I am no expert in the Chinese
language. | am moving the motion in my capacity as the Deputy Chairman of
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the House Committee as the Chairman who normally moves such motions is out
of town and cannot attend this sitting.

Soon after his election to the Chair of this Council, the President appointed
an internal working group consisting of staff of the Legislative Council
Secretariat to translate the Standing Orders of this Council. The working group
has held as many as 25 meetings, and in the course of its work, it has consulted
numerous reference works, not the least, English dictionaries, Chinese
dictionaries, English/Chinese dictionaries and Chinese/English dictionaries.

| understand from authority in this area that the Chinese version of
Standing Orders now before Members has been prepared in a professional way.
The Chinese draft before Members has been considered by the Subcommittee on
Procedural Matters and also endorsed by the House Committee.

With these remarks, Mr President, | beg to move.

Question on the motion proposed, put and agreed to.
INTERPRETATION AND GENERAL CLAUSES ORDINANCE
MRS SELINA CHOW to move the following motion:

"That the Hotel and Guesthouse Accommodation (Fees) (Amendment)
Regulation 1996, published as Legal Notice No. 224 of 1996 and laid on
the table of the Legislative Council on 5 June 1996, be repealed."
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Question on the motion proposed.

PRESIDENT: Mr SIN Chung-kai has also given notice to move a motion under
the Interpretation and General Clauses Ordinance to amend the same Regulation,
that is, the Hotel and Guesthouse Accommodation (Fees) (Amendment)
Regulation 1996. Mr SIN Chung-kai's motion has been printed in the annex to
the Order Paper. As the contents of Mrs CHOW's and Mr SIN's motions relate
to the same subject, the two motions are cognate. | propose to have them
debated together in a joint debate.

The two motions shall now be debated together in a joint debate.
Members may now speak on either or both of the motions. At the end of the
debate, we will first vote on Mrs Selina CHOW's motion. If Mrs Selina
CHOW's motion is agreed, that will by implication mean that Mr SIN
Chung-kai's motion is not approved. If Mrs CHOW's motion is not carried, Mr
SIN Chung-kai will be called upon to move his motion, but the question on Mr
SIN's motion will be put without further debate.

Mr SIN Chung-kai, you may speak on both your motion and Mrs Selina
CHOW's motion but you are not to move your motion yet.
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PRESIDENT: Does any more Member wish to speak? If not, | will give leave
for Mr SIN Chung-kai to speak for the second time as he will not be given the
opportunity to speak after the conclusion of the joint debate.
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PRESIDENT: Mr SIN Chung-kai, you are not supposed to address other
Members. You should only address the President.

SECRETARY FOR HOME AFFAIRS: Mr President, | urge Honourable
Members not to repeal the Hotel and Guesthouse Accommodation (Fees)
(Amendment) Regulation 1996 and not to support the proposed amendments to
the Regulation as moved by the Honourable SIN Chung-kai.

The Hotel and Guesthouse Accommodation Ordinance was enacted in May
1991 to provide for a licensing scheme to regulate fire and building safety, health
and hygiene of hotel and guesthouse accommodation. Under the Ordinance,
any person operating a hotel or guesthouse is required to obtain a certificate of
exemption or a licence.

As the purpose of the Ordinance is to regulate the safety of temporary
accommodation for tourists and local people, both hotels and guesthouses are
subject to the licensing scheme. Annual inspections are essential before licence
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renewal to ensure that the premises continue to comply with the licence
conditions. The vigorous enforcement of the Ordinance by the Licensing
Authority has contributed to the reputation of our hotels and guesthouses in the
context of safety. The Licensing Authority has taken, and will continue to take,
robust enforcement actions against unlicensed establishments. | should stress
that there is no duplication of work between the Licensing Authority and other
government departments, as the Licensing Authority is the one and only agency
in the Administration responsible for the licensing of hotels and guesthouses.

It is government policy that fees should in general be set at levels
sufficient to recover the full cost of providing the services from the users. This
IS an important principle which forms an integral part of our revenue structure
and which underpins our low tax economy. The Public Accounts Committee in
1994 recommended that the Secretary for Home Affairs should devise an action
plan as soon as possible to achieve full cost recovery for the licensing of hotels
and guesthouses.

Our proposed fee scale for licensing hotels and guesthouses seeks to
reflect the costs of licensing establishments of different sizes more accurately.
The proposed scale is more equitable than the existing scale to operators of small
guesthouses/holiday flats. Over 600 such establishments will enjoy a 31%
reduction in licence fees under the proposed scale.

The cost of operating the licensing scheme is $20.6 million per annum.
Under the existing fee scale, we only recover about $9 million or 43% of the cost
if all establishments are licensed. Although our proposal seeks to achieve full
cost recovery over three years, in the first year, the cost recovery is only about
70%, which means taxpayers are still subsidizing the hotel/guesthouse business
by about $6 million.

| wish to stress that the Regulation has little, if any, impact on livelihood
and no inflation as local customers account for a very small share of the business
turnover of hotels and guesthouses. The proposed fee increases would only
have a very mild impact on the operating costs of the industry.

| urge Honourable Members not to repeal the Hotel and Guesthouse
Accommodation (Fees) (Amendment) Regulation 1996, otherwise, our taxpayers
will have to continue to subsidize hotels and guesthouses, which are private,
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profit-making and non-welfare organizations. Clearly, this is against the "user
pays" principle and is unreasonable and unfair. The repeal would run counter to
the Public Accounts Committee's recommendation and prevent the
Administration from rationalizing the fee structure.

| further urge Honourable Members not to resolve to amend the Regulation
as moved by the Honourable SIN Chung-kai. The fee scale under the
Resolution has little, if any, regard to full cost recovery. Neither could it
implement the recommendation of the Public Accounts Committee. It would
prevent the Administration from rationalizing the fee structure and cause
unacceptable delay in achieving full cost recovery. Under this Resolution, if
passed, our taxpayers would continue to subsidize hotels and guesthouses, which
| reiterate is unreasonable and unfair.

Thank you, Mr President.

FRMEEENE - EHAE  REERFOWEMERKER LR "HA
7o FIsERER c BERE o (KE) TXFE

IR RHEHEERERAHEMEEN  NEHRZEFHRE
J@B%*EW%T@F‘W% HARLSEBREZKEZLE - H
REEHRIGHIHTERAZER TUSRE S THRMEEZN S
,EBZ HBEERRNZFENMIZEGWER  HESRE AR
% B Y3

E By /N &
FA - WA E R
HoERERS
x> HH#EB
BEELZFEMPE

Question on Mrs Selina CHOW's motion put and negatived.

PRESIDENT: Now that Mrs Selina CHOW's motion has been negatived, | will
call upon Mr SIN Chung-kai to move his motion.

MR SIN CHUNG-KAI to move the following motion:
"That the Hotel and Guesthouse Accommodation (Fees) (Amendment)

Regulation 1996, published as Legal Notice No. 224 of 1996 and laid on
the table of the Legislative Council on 5 June 1996, be amended in
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paragraph 3 of the Amendment Regulation by repealing everything after
"2,800" and substituting —

"6-9 4,065
10 - 20 7,410
21 -30 12,070
31-40 16,015
41 - 50 20,795
51-100 24,740
101 - 200 29,400
201 - 300 29,400
301 - 400 29,400
401 - 500 29,400
Over 500 29,400"."

BEffEEENE  EFEALE RFREBREEFRARMEBNRIELS TR
% .

Question on the motion proposed put and agreed to.

PRESIDENT: I have accepted the recommendations of the House Committee as
to the time limits on speeches for the motion debates and Members were
informed by circular on 8 July. The movers of the motions will each have 15
minutes for their speeches including their replies, and another five minutes to
speak on the proposed amendments, where applicable. Other Members,
including the movers of the amendments, will each have seven minutes for their
speeches. Under Standing Order 27A, | am obliged to direct any Member
speaking in excess of the specified time to discontinue his speech.

REVIEW OF SEWAGE SERVICES TRADING FUND

DR JOHN TSE to move the following motion:

"FREFEFILARE (GRRERBEELE) ( HE ) @
MG EGE " BBTE2E SR AN EE - ERESEIR LT
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Question on the motion proposed.
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THE PRESIDENT'S DEPUTY, MR RONALD ARCULLLI, took the Chair.
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At this point, Dr Samuel WONG indicated the lack of a quorum.
PRESIDENT'S DEPUTY': Can we count the Council?
Members were then summoned.
A quorum was then formed.
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THE PRESIDENT resumed the Chair.
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PRESIDENT: Mr CHIM Pui-chung, please speak to the question. You are not
suggesting that Mr Ronald ARCULLI drinks the sewage, are you?
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PRESIDENT: May | remind Members to speak to the question?
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PRESIDENT: Dr John TSE, you are now entitled to reply and you have four
minutes 10 seconds out of you original 15 minutes.
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Question on the motion put and agreed to.

STATIONING OF CHINESE ARMED FORCES IN HONG KONG AFTER
1997

DR ANTHONY CHEUNG to move the following motion:
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Question on the motion proposed.

PRESIDENT: Mr IP Kwok-him has given notice to move an amendment to this
motion. His amendment has been printed on the Order Paper and circularized to
Members. | propose that the motion and the amendment be debated together in
a joint debate.

Council shall debate the motion and the amendment together in a joint
debate. | now call on Mr IP Kwok-him to speak and to move his amendment.
After | have proposed the question on the amendment, Members may express
their views on the motion and the amendment.

MR IP KWOK-HIM's amendment to DR ANTHONY CHEUNG's motion:
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PRESIDENT: May | enquire, Mr IP, whether you were raising a point of order
Iin your speech or were you making a political point when you said that some
motions had exceeded the scope of the power of this Council?

Question on the amendment proposed.

MR DAVID CHU: Mr President, before pressing on, let me say my amendment
has been fused with that by the Honourable IP Kwok-him. Our joint effort is
intended to illustrate in the clearest terms two opposite approaches towards the
future garrison.  One approach is fear mongering and another is calm thinking.

Over these three weeks, we have indeed been treated to consecutive
motions which have one aim: To fan anxiety about our future with fewer than
365 days to go before China regains sovereignty of Hong Kong. I find both the
content and the timing of these motions deplorable. As chosen leaders of our
community, we should be easing rather than stirring up public fears.

The People's Liberation Army (PLA) is not a force of foreign occupation.
The PLA soldiers are not our enemies. They are the young sons and daughters
of people who are like us, people with feelings. They will miss their parents
and friends. We should welcome them just as we have long done the same for
the British troops. We must not alienate or ostracize them to score political
points.

The responsibilities of the PLA garrison are listed clearly in Basic Law
Article 14 which states: "Military forces stationed by the Central People's
Government in the Hong Kong Special Administrative Region for defence shall
not interfere in local affairs of the Region. The Government of the Hong Kong
Special Administrative Region may, when necessary, ask the Central People's
Government for assistance from the garrison in the maintenance of public order
and in disaster relief."

The future role of the PLA is virtually identical to that of the British
garrison since 1841. Those of us who have observed the PLA's drills and its
high discipline have no doubt that the soldiers posted here will serve with honour
and distinction.
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Let us debunk a few myths about the PLA as a government within a
government. The Vice-Chairman of the Chinese Central Military Commission,
General LIU Huaging, has outlined five broad principles governing the PLA
garrison. These principles concern: duties and limits of the power of the
garrison; management of that garrison; relations and communication between the
garrison and the SAR; relations between the troops' affiliation and leadership
command, and the Central Government's management of the garrison for defence
purposes. None of these principles threatens the autonomy of the SAR and the
liberty of the people of the SAR. They are all derived from Basic Law Article
14,

The future Hong Kong PLA commander Major General LIU Zhenwu has
suggested to the British counterpart that the Chinese garrison here may number
around 9 000 troops. Such a garrison strength is significantly lower than the
25 000 British troops stationed here at the time the Joint Declaration was signed.
We can be sure that our police can deal with public order and also work with the
garrison. The PLA will provide maritime patrol and external security just as the
British Forces have done for decades.

The motion today also calls for the PLA to be subject to SAR laws. Of
course, soldiers outside the barracks are subject to SAR laws just like everyone
else. The chances for them breaking the law are, however, slim since they are
to have their rest and recuperation not in Tsim Sha Tsui but in Shenzhen.

The PLA will not be a burden on the SAR. The Chinese Central
Government shall pay for its full deployment unlike today in which we must
continue to pay part of the British garrison's costs. The PLA will cause us no
harm, but do us plenty of good. For this, those behind the motion today have
not shown enough gratitude.

The Chinese military has voluntarily ceded to Hong Kong between $65
billion and $100 billion worth of defence land for our commercial and residential
development. Nobody recalls such generosity from the British Forces.

Yes, | ask legislators to support the amendment so as to send the correct
message to China and to its PLA. | want more. | want Hong Kong groups,
particularly the youths, to organize regular social events that involve the PLA.
By getting together, the soldiers and the civilians would come to know each other
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better and overcome any future misunderstanding.

| have children of roughly the same age as some of the PLA soldiers.
While my children are abroad, | want them to be treated well by their hosts. My
home and my heart are always open to young people, whether or not they are in
uniform. 1 know you share this sentiment.

Thank you, Mr President.
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MRS ELIZABETH WONG: Mr President, as a peace-loving person, | would
welcome any peace-loving presence of anyone, including the PLA. Some time
ago, it was widely reported that PLA armed forces were paid a pittance. | think
their average wage, as reported in the media, was HK$800 a month.

Now, | hope my honourable friends with the ears of those in the corridors
of power in China will persuade the Chinese authorities to pay PLA a decent
salary. | hope too that they are paid a Hong Kong cost-of-living supplement to
enable them to live a decent life when they are posted here. Now, this will also
enable them to enjoy Hong Kong when they are here and will also, no doubt,
endear them to Hong Kong people with their conspicuous consumption. It
might also minimize chances, however unlikely, of them succumbing to
temptation.

Now, with these words, | would like to say that, like my good friends here,
please rest assured that I shall myself welcome PLA with an open mind and if |
still have my freedom, despite my contrarian views, | shall welcome them with
open arms as well.
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With these words, | support the motion.
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MR PAUL CHENG: Mr President, | find myself experiencing a disquieting
feeling of deja vu as this Council is once again locked in a debate that serves
little or no practical purpose.

Article 14 of the Basic Law makes it very clear that the PLA garrison will
not interfere in local affairs, and that in addition to abiding by national laws,
members of the garrison will have to abide by the laws of the Hong Kong SAR.
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By moving this debate merely serves to stir up unwarranted suspicion and
mistrust and create uncertainty over Hong Kong's future in the minds of the
potential international investors around the world. It also serves to create the
wrong type of newspaper headlines, also around the world. | am quite sure that
no debate took place when the British garrison first took up their position in
Hong Kong.

With less than a year to go before Hong Kong returns to Chinese
sovereignty, it is high time we devote our time and efforts to reassuring our
fellow citizens so that we can all work for a brighter future. It is already after 2
am and | am glad we are heading for a summer recess. So, please keep our
remarks brief, and | do support the Honourable IP Kwok-him's amendment.

Thank you, Mr President.
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PRESIDENT: Dr Anthony CHEUNG, are you saying that you are making a
political point and not making a point of order, so the President should not be
involved?

RIFRES : HERWEREAZZ 2R (EFRE) WHEL# - EE L
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Question on the amendment put.

Voice vote taken.

The President could not determine from voice vote.
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PRESIDENT: Council shall proceed to a division.

PRESIDENT: I would like to remind Members that they are now called upon to
vote on the question that the amendment moved by Mr IP Kwok-him be made to
Dr Anthony CHEUNG's motion. Will Members please register by pressing the
top button and then proceed to vote by choosing one of the three buttons below.
Press "Present" first.

PRESIDENT: Members please check their votes. Are there any queries? The
result will now be displayed.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI, Mr Henry
TANG, Dr Samuel WONG, Dr Philip WONG, Mr Howard YOUNG, Mr James
TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr
Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY
Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE
Kai-ming, Mr LO Suk-ching and Mr NGAN Kam-chuen voted for the
amendment.

Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr
Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-yin, Miss Christine
LOH, Mr LEE Cheuk-yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr
Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung,
Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG Kin-shing, Dr John TSE and
Mrs Elizabeth WONG voted against the amendment.

Mr Frederick FUNG, Dr LAW Cheung-kwok, Mr Bruce LIU and Mr MOK
Ying-fan abstained.
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THE PRESIDENT announced that there were 26 votes in favour of the
amendment and 25 votes against it. He therefore declared that the amendment
was carried.

PRESIDENT: Dr Anthony CHEUNG, you are now entitled to your final reply
and you have three minutes 27 seconds out of your original 15 minutes.
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MEAREBREENE EECEER  EREEWRE ZFRNFERENFE
HRE B R B B IR

Question on Dr Anthony CHEUNG's motion as amended by Mr IP Kwok-him
put.

Voice vote taken.

The President could not determine from voice vote.

PRESIDENT: Council shall proceed to a division.

PRESIDENT: Members may wish to be reminded that they are called upon to
vote on the question that the motion moved by Dr Anthony CHEUNG as
amended by Mr IP Kwok-him be approved. Will Members please first register
their presence by pressing the top button and then proceed to vote by choosing
one of the three buttons below?

PRESIDENT: Before | declare the result, Members may wish to check their
votes. We are two short of the head count. Are there any queries? Still one
short of the head count. Are there any queries? The result will now be
displayed.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI, Mr Henry
TANG, Dr Samuel WONG, Dr Philip WONG, Mr Howard YOUNG, Mr James
TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr
Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY
Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE
Kai-ming, Mr LO Suk-ching and Mr NGAN Kam-chuen voted for the amended
motion.
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Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr
Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-yin, Miss Christine
LOH, Mr LEE Cheuk-yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr
Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung,
Miss Margaret NG, Mr SIN Chung-kai, Mr TSANG Kin-shing, Dr John TSE,
Mrs Elizabeth WONG and YUM Sin-ling voted against the amended motion.

Mr Frederick FUNG, Dr LAW Cheung-kwok, Mr Bruce LIU and Mr MOK
Ying-fan abstained.

PRESIDENT: The result is 26 for the "ayes" and 26 for the "noes". In
accordance with Speaker DENISON's decision in 1867 that where no further
discussion is possible, decisions in the affirmative should not be taken except by
a majority of Members, | hereby exercise my casting vote in the negative.

THE PRESIDENT therefore announced that there were 26 votes in favour of the
amended motion and 27 against it. He therefore declared that the amended
motion was negatived.
MEMBER'S BILLS

First Reading of Bills

EQUAL OPPORTUNITIES (FAMILY RESPONSIBILITY, SEXUALITY
AND AGE) BILL

EQUAL OPPORTUNITIES (RACE) BILL

MASS TRANSIT RAILWAY CORPORATION (AMENDMENT) BILL
1996

KOWLOON-CANTON RAILWAY CORPORATION (AMENDMENT)
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BILL 1996
SEX AND DISABILITY DISCRIMINATION (MISCELLANEOUS
PROVISIONS) BILL 1996

Bills read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 41(3).

Second Reading of Bill

EQUAL OPPORTUNITIES (FAMILY RESPONSIBILITY, SEXUALITY
AND AGE) BILL

MR LAU CHIN-SHEK to move the Second Reading of: ""A Bill to promote
equality of opportunity in Hong Kong and to provide remedies in respect of
discrimination on the grounds of family responsibility or family status,
sexuality, or age, or involving harassment on the ground of sexuality."
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WENHE VP ERE L ERLD -
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ERESRAE » R ANGELBREE » RGOSR E - B3 -
Question on the motion on the Second Reading of the Bill proposed.
Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).
EQUAL OPPORTUNITIES (RACE) BILL
MRS ELIZABETH WONG to move the Second Reading of: ""A Bill to promote
equality of opportunity in Hong Kong and to provide remedies in respect of
discrimination on the grounds of race, colour, nationality, national or ethnic

origin, or involving racial harassment."'

MRS ELIZABETH WONG: Mr President, I move that the Equal Opportunities
(Race) Bill be read the Second time.

The purpose of this Bill is to render discrimination on the ground of race
unlawful and to make provision for relevant remedies. The objective is to
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eliminate, as far as it is possible, all forms of racial discrimination in Hong Kong.
In doing so, the Bill also intends to give effect to a variety of international
obligations applicable to Hong Kong via this piece of domestic legislation.

Many in Hong Kong maintain that race relations are not a problem in this
beautiful city. If this were true, then the passage of the Bill would be no big
deal for any of us, and would therefore be very appropriate. If not, then it
would be all the more necessary to support this Bill so as to appreciate the true
value of social integration and cohesion in Hong Kong in our effort to remove
racial prejudice.

Mr President, the Bill has six parts and | shall highlight some of the key
areas, seriatim below.

Part | sets out the objects of the Bill in detail to assist in interpretation. In
particular, it provides that the definition of race includes colour, descent, ethnic,
or national origin and nationality. Because the principal purpose of the Bill is
to give effect to certain international instruments, the interpretation should be
consistent with the standards under these international obligations.

Part 1l deals with discrimination on the ground of race. It includes the
workplace; it covers both direct and indirect discrimination and makes
discrimination unlawful in such areas as education, access to places, services,
facilities, and so on. It also prohibits discrimination in the form of racial
vilification.

Part 11l defines other unlawful acts, including victimization and certain
advertisements.

Part IV provides for general exceptions to the Bill, for example, where race
IS a genuine occupational qualification for dramatic and artistics roles that
demand racial authenticity and for services to promote the welfare of a particular
race.

Part VV provides for implementation and enforcement. Discriminatory
acts or practices made unlawful by the Bill are civil wrongs and triable in the
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District Court.

Part VI sets out miscellaneous matters and provides for rules of liability.
It removes an anomaly by amending the Hong Kong Bill of Rights Ordinance to
make it applicable to all legislation, not merely to legislation invoked by the
Government or public authorities.

Mr President, we know from historical facts that when a society is
sensitive to the needs of all groups in its midst, including those of minority
groups, the result is social harmony.

Hong Kong is an open, progressive and dynamic society where people of
different race, colour and creed live in peace and harmony. Yet, here and there,
you might see example of unfortunate racial prejudice which tarnishes Hong
Kong's image.

Many countries around the world have all encompassing
anti-discrimination laws.

| believe that full participation in all spheres of activities by the people of
Hong Kong, of whatever race, is the true meaning of Hong Kong people
governing Hong Kong. Those who love Hong Kong are not necessarily only
those of ethnic Chinese origin.

Equal treatment of all groups of people in society will establish the
effectiveness of a cohesive society.

Thus, the recognition and enjoyment, by all peoples, on an equal footing,
of human rights include fundamental freedoms in the political, economic, social,
cultural and any other field of public file. These rights must be promoted and
protected.

Equal opportunities for all will enrich our society with diversity. We
should be able to share our cultural uniqueness through offering equal
opportunities for all as we progress into the next century.

History tells us that prejudices of any kind can become potentially
destructive and divisive. So, in race relations, let us race towards the sun.
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Mr President, this Bill is, in fact, no stranger to this Council. In 1994,
then legislator, the Honourable Ms Anna WU, attempted to introduce a similar
Bill which revisits this Council today. | commend this Bill to this Council.

Thank you, Mr President.
Question on the motion on the Second Reading of the Bill proposed.

Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).

MASS TRANSIT RAILWAY CORPORATION (AMENDMENT) BILL
1996

MR SIN CHUNG-KAI to move the Second Reading of: ™A Bill to amend the
Mass Transit Railway Corporation Ordinance and its subsidiary legislation."
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Question on the motion on the Second Reading of the Bill proposed.

Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).
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KOWLOON-CANTON RAILWAY CORPORATION (AMENDMENT)
BILL 1996

MR SIN CHUNG-KAI to move the Second Reading of: ™A Bill to amend the
Kowloon-Canton Railway Corporation Ordinance and its subsidiary
legislation."

BHhEZEENE  EHEd  AABRK 3 (1996FEJLEHE LA (BE])
PRPIEZ) -

JUBE S A R B N AR R R EBIS 2B A M EERE - B
R — LN ZF (JUEEEE ARG RIZAL R EE - im (TR #EE D A
BB )25 4(2) (e) BRI ME T LB #8088 0 = v] B 17 & Sued ~ B8 DL H SR gt
A ERE Ak S e NE LR EE - Nt AR ABLAFNEERRE 7 IIE
Mg ®R - HANMGTREETEE -

OIEEAEHE  EHm 8T —HEE LA A R EEMS - *
FERREXRBUIEREAEERCERENNAE  BHAEREERVELE
B - ERPIEREBERK LB A ERSZEEE - 805 HDU B EOTe
BRIETLE R - me B

B AR OIE ZAE LB (1996 M T BE AR (BET) Pl ) A
O Wt KA EEEREGRAEE - & 7 EHEUF Al Q2208 T
BEMENEEBCR  RETROM G - R ILES AR GEN TR 2%
WEE WERLOHEALAFNEFLLFERIESR -

ERed A NGEIBRAE - B0 8 - #E -

Question on the motion on the Second Reading of the Bill proposed.

Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).
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SEX AND DISABILITY DISCRIMINATION (MISCELLANEOUS
PROVISIONS) BILL 1996

MISS CHRISTINE LOH to move the Second Reading of: ™A Bill to make
further and better provision for the elimination of discrimination on the
grounds of sex, disability, marital status and pregnancy; of sexual harassment;
and of harassment and vilification of persons with a disability or their
associates.""

MISS CHRISTINE LOH: Mr President, | move the Second Reading of the Sex
and Disability Discrimination (Miscellaneous Provisions) Bill 1996.

This Bill is one of three Member's Bills introduced today on the subject of
equal opportunities. Taken together, these three Bills revive the legislative
project that was launched in 1994 by former legislator, Ms Anna WU's Equal
Opportunities Bill. Our project is to give the community comprehensive and
effective legislation against unfair discrimination.

The Sex and Disability Discrimination (Miscellaneous Provisions) Bill
makes important improvements to the existing Sex Discrimination Ordinance,
and makes several parallel amendments to the Disability Discrimination
Ordinance.

Almost all the amendments contained in the Bill were recommended last
year by the Bills Committee that met weekly for many months to study those two
Ordinances before they were enacted. Many of the amendments also implement
suggestions made by the United Kingdom Equal Opportunities Commission, on
the basis of more than a decade of experience with closely similar laws.

The Bill's amendments help victims of sex and disability discrimination,
and also promotes equal opportunities generally.

The Ordinance, as it stands, is badly flawed. Its flaws reflect the ulterior
purpose for which it was originally put forward by the Administration: not to
combat discrimination, but to control and contain pressure to legislate against
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discrimination.

So far, the Ordinance has effectively served that ulterior purpose. It
helped the Administration defeat Ms Anna WU's Bill last year, and it has
provided a handsome screen for government inertia and delay ever since. It has
now been the phantom Ordinance for more than a year, on the lawbooks but
without any legal effect in the community. When the Administration finally
brings it into effect — whenever that may be — it will force victims of
discrimination to negotiate a minefield of exceptions and limitations to their
rights. Of many examples, | will mention only the Ordinance's wholly arbitrary
$150,000 cap on damage awards for employment discrimination.

Now is the time to take this important Ordinance away from the
Administration and make it serve the community as it should. This Bill will do
so, and | recommend it to Members.

Question on the motion on the Second Reading of the Bill proposed.

Debate on the motion adjourned and Bill referred to the House Committee
pursuant to Standing Order 42(3A).

Resumption of Second Reading Debate on Bill

THE HONG KONG INSTITUTE OF LANDSCAPE ARCHITECTS

Resumption of debate on Second Reading which was moved on 13 March
1996

AIARZEHE  RZHSMIFIE - CEREIEEZEHE 8 - R
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Question on the Second Reading of the Bill put and agreed to.

Bill read the Second time.
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Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).
Committee Stage of Bill

Council went into Committee.

THE HONG KONG INSTITUTE OF LANDSCAPE ARCHITECTS

Clauses 1 to 5 and 7 to 12 were agreed to.

Clause 6

ZEMAXRBENE @ EFEALLE  RPHEBLEFE  BLEEANEFE —W#H X
%L B WY SR Pk

Proposed amendment

Clause 6

That clause 6 be amended, by deleting "On" and substituting "At".
Question on the amendment proposed, put and agreed to.
Question on clause 6, as amended, proposed, put and agreed to.

Council then resumed.

Third Reading of Bill
MR EDWARD HO reported that the

THE HONG KONG INSTITUTE OF LANDSCAPE ARCHITECTS



LEGISLATIVE COUNCIL — 10 July 1996
kR — —hARARNEEHATH 361

had passed through Committee with amendment. He moved the Third Reading
of the Bill.
Question on the Third Reading of the Bill proposed, put and agreed to.

Bill read the Third time and passed.

END OF SESSION

PRESIDENT: Before | adjourn the Council, I wish Members well during the
summer recess. The new Session will start on 2 October 1996 to which date |
now adjourn this Council.

Adjourned accordingly at twenty-seven minutes past Three o'clock on 11 July
1996.



