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MISS MARGARET NG: Mr President, | should like to state for the record that |
support the Bill. Once we have decided to promote equal opportunity by
legislation, we should press ahead and not drag our feet. The performance of
the EOC so far has not given us the confidence that no further legislation such as
the present one is necessary.

However, | do make one exception and that is, of clauses 12 and 24, with
relation to the notorious small house policy. | say it is a notorious policy and |
will not defend it. Indeed I doubt if it is defensible. It was brought in over 20
years ago as a pragmatic solution in the eyes of both the Administration and
indigenous villagers. In the eyes of the villagers then, it was one side of a
two-sided bargain. By now a complicated network of rights, expectations and
obligations has arisen. The policy cannot be abruptly terminated within a fixed
period of one or two years without some clear idea of how problems which may
be generated may be dealt with.  An injustice might be done.

| fear my stance will please neither the Honourable LAU Wong-fat nor the
Honourable Miss Christine LOH. Nevertheless, my view remains that the small
house policy must be scrapped and the Administration should carry out the
review with that in mind with expedition. But | would not go so far as what
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clauses 12 and 24 propose. | would, therefore, vote against these clauses while
supporting the rest of the Bill.

Thank you, Mr President.
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PRESIDENT: Miss LOH, do you have a point of order?

MISS CHRISTINE LOH: Mr President, as regards some of the amendments
that the Honourable Mrs Miriam LAU said | am making, | am intending to move
Committee stage amendments to close them. So | think she might like to read
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the Committee stage amendments first.
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THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
REEIFREGRETHRBERFIE -

MR JAMES TIEN: Mr Deputy, the business community supports the principle
of equal opportunity for all. However, we have always stressed that the way to
achieve this is by expanding the economy, by creating more, better-paid jobs for
every man and woman. Also, we have stressed that we can achieve this by
public promotion and education on the concept of equal opportunity and not by
legislation.

However, we note that legislation has already been put in place to
guarantee equal opportunity in these areas against the views expressed by the
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business community, and this was enacted in this Council in 1995.

What is the change in circumstances since 1995 to justify any amendment
to these Ordinances? Has there been any incident to show that the amendments
proposed in the Bill are necessary? Why are these amendments so urgent that
they must be made now, that is, only after six months of full operation of these
Ordinances? These are questions that the Honourable Miss Christine LOH will
probably address and answer later.

To ensure public respect for the law, any legislative amendment should not
be proposed lightly, but must be introduced after serious and careful thought.
Christine has proposed some 30 Committee stage amendments to the Bill which
contains only 40 clauses. Is this a measure of the care she had exercised in
preparing the Bill? If the Bill itself can be so easily amended what faith can we
have that the Committee stage amendments she now proposes will not be further
amended totally again next year?

Mr Deputy, equal opportunity is a new concept in Hong Kong. The SDO
and DDO commenced full operation only in December last year after the two
Codes of Practice prepared by the EOC to give guidelines to employers on
compliance with the Ordinances were approved by this Council.

Since the full operation of the two Ordinances, the business community
had just less than half a year to adapt to this new concept and the new legislation.
Employers in particular have to understand and get familiarized with the
provisions of the Ordinances so as to ensure compliance with them. While
employers and the public at large are still finding their way through the relatively
new Ordinances, amendment at this juncture of time will do nothing but to cause
confusion to them.

Employers have made it clear that they have support for equal opportunity
for all in employment. They have in the past few months worked extremely
hard to understand and shoulder the new obligations placed upon them as a result
of the full operation of the SDO and the DDO.

The Code of Practice on Employment under the two Ordinances, which
contain practical guidance to help facilitate employers' and employees'
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understanding of and compliance with the provisions of the two Ordinances were
approved by this Council only a few months ago. Since then many employers
have just started developing new personnel policy and administrative procedures
to deal with them. For example, we have learnt not to specify "female" in
advertising for a female secretary. We will simply advertise for a secretary,
although at the end we will only offer a secretary job to a female. For example,
we have learnt that when we decided not to promote a female employee but a
male employee, we should not tell the female employee that she is not promoted
because she is a female, just tell her she is less qualified.

We have also started to establish guidelines on good office practices and
provide training for all employees. All these require considerable effort, time,
manpower and resources. Not only employers of large companies which have
comparatively more manpower and resources have strived hard to ensure that
they are ready to fulfil their new obligation. Employers of medium and small
enterprises have also done the same to achieve the same aim. To them, this
means even more difficulties and greater efforts.

The majority of these proprietors of small and medium businesses are not
wealthy people but just ordinary citizens trying to make a better living. When
employers, large, small and medium, have made so much effort to understand the
two Ordinances and to prepare themselves for complying with their provisions, is
it fair and reasonable to introduce amendments to the legislation at this time and
tell them, sorry, the law has changed now? Go and understand it again. They
will need to make further efforts to understand the proposed changes and the new
obligations brought to them by such change.

Since the Bill, if enacted, will take immediate effect, it simply leaves no
time for them to prepare themselves. Therefore, in the meantime, despite all
their will and effort to be good, law-abiding citizens, they stand exposed to
claims made against them under the Bill if enacted.

Employees too will be confused. What are their rights? When to claim,
complain, and when not to claim and not to complain? There is no doubt that
employers support fair practices in the workplace without any discrimination.
Indeed, they have been working hard to educate, promote and to comply with the
provisions of the SDO and the DDO. It is only fair and reasonable that they
should be given the chance to get accustomed to the obligations provided for
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under the existing legislation before any new obligations are thrust upon them.

With these remarks, Mr Deputy, | urge Members to vote against the
Honourable Mr Christine LOH's proposed amendments. The Liberal Party will
vote against it.
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THE PRESIDENT resumed the Chair.
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SECRETARY FOR HOME AFFAIRS: Mr President, first of all, | would like
to pay tribute to the Honourable Miss Christine LOH and members of the Bills
Committee for their hard work on this Bill and also their patience in carefully
considering the Administration's views. It is unfortunate that, despite the
goodwill on both sides and the genuine attempt made to arrive at some consensus,
the only agreement we can reach with Miss LOH is to disagree.

While appreciating Miss LOH's good intention behind the Bill, I am afraid
that the Administration objects to it. The Government fully subscribes to the
principle of equal opportunities for all. Our main concern is whether the two
Ordinances, which were enacted following lengthy and comprehensive debates
by the Council, should be amended after less than a year's operation during
which there has been no change in circumstances to suggest that any of the
provisions inthe Ordinances is inappropriate or that any of the amendments
proposed in Miss LOH's Bill is necessary on ground of operational experience.

As Members are aware, Miss LOH's Bill was introduced into this Council
even before the Ordinances came into operation. The Bill was not well thought
out. This is evident from the fact that she has now proposed about 30
Committee stage amendments when there are only about 40 clauses in the Bill.
Moreover, some of the Committee stage amendments are proposed to delete the
clauses in the Bill so as to retain the original provisions in the Ordinances. The
Bill, if enacted, will only cause confusion to the public and perhaps even unrest
to certain sectors of the community. It will only serve to undermine people's
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respect for and confidence in equal opportunities legislation.

The Administration also objects to the Bill because its enactment would
adversely affect the smooth implementation of the Ordinances and the work of
the EOC. As Members are aware, the SDO and the DDO, which were modelled
on the corresponding legislation in the United Kingdom, were enacted in 1995.
The EOC established in May 1996 has been doing its utmost to explain the
contents of the Ordinances to the public and to promote compliance. In
accordance with the Ordinances, the Commission prepared two Codes of Practice
to guide employers in complying with the ordinances. It was only after these
Codes were ready and were approved by the Legislative Council in December
1996 that the two Ordinances were brought into full operation on 20 December
1996.

One of the statutory functions of the EOC is to keep under review the
working of the two Ordinances and recommend changes as and when appropriate.
In fact, the EOC has undertaken to do a comprehensive review of the Ordinances
towards the end of 1997, that is, one year after the Ordinances have been in full
operation. By then, there will be sufficient operational experience to enable an
informed and rational decision to be taken on what improvements to be made to
the two Ordinances. The EOC has also undertaken to take into account in the
forthcoming review all the proposals contained in the Bill and views expressed
by Legislative Council Members. For certain matters of particular concern to
Members, the EOC will give them priority attention in the review and will make
their recommendation in time for the Administration to make an announcement
by March 1998.

One of Miss LOH's purposes of the Bill, | believe, is to facilitate the work
of the EOC by giving it more powers. In fact, those supposedly new powers
which the Bill seeks to confer on the EOC are powers which the EOC already has
under the existing Ordinances. These are the powers to bring proceedings for
judicial review and the powers to bring proceedings as if the EOC were the
individuals affected by discrimination or harassment. Contrary to Miss LOH's
intention to help the EOC, | am afraid that the Bill, if enacted now, would be
counterproductive.
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The extensive amendments proposed in the Bill, if enacted at the time
when the public is still trying to come to grips with the two Ordinances, will
throw a spanner into the work of the EOC and obstruct the smooth
implementation of the two Ordinances. The public will be puzzled why the
EOC told them one thing a few months ago and then tells them something quite
different now. The EOC's credibility will be at stake. The credibility of the
equal opportunities legislation will also be at stake for the public may gain the
impression that such legislation is subject to changes from year to year, if not
from month to month.  This is why the EOC is not in favour of any amendment
to the Ordinances at this stage.

The proposals in the Bill are not only premature. Some of them will
present a real practical problem. Let me elaborate. First, clauses 3, 13, 26 and
30 and the relevant Committee stage amendments proposed by Miss LOH seek to
impose additional functions on the EOC, including the promotion of standards in
certain international instruments which have not been accepted for
implementation in Hong Kong. Such promotional work would mislead
members of the public into thinking that the standards are legally binding. On
the other hand, for the EOC to be seen to be pushing for the adoption of
standards not yet applicable to Hong Kong will not be conducive to the EOC's
political neutrality.

Second, clauses 4, 5, 6 and 27 and the relevant Committee stage
amendments proposed by Miss LOH seek to redefine what constitutes indirect
discrimination under the SDO and DDO. The proposed amendments amounts
to reversing the ruling made by the United Kingdom Court of Appeal. While
the United Kingdom EOC recommended such a reversal in 1988, the United
Kingdom Government has not adopted it. Such an important operative
provision in the Ordinances should not be changed without an in-depth research
and detailed assessment of the implications. Such a major change so soon after
the operation of the Ordinances will be a serious blow to those persons,
especially small employers, who have worked hard to comply with the law. For
example, the Bill seeks to change the definition "indirect discrimination”. An
employer who has taken pains in recent months to revise his personnel policy and
practice in order to ensure compliance with the law as it is may, if the Bill is
passed, all of a sudden find himself falling foul of the new law. This will
undermine his respect for the law.
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Third, clause 11 seeks to delete the exception in respect of acts to
safeguard the security of Hong Kong. We have to strike a balance between the
individual's rights and the community's interest. We need the exception
provision in order to avoid any unforeseen emergency measures taken to
safeguard security being ruled as unlawful on the grounds that they afford
different treatments to the two genders.

Fourth, if clauses 12 and 24 of the Bill were enacted, the small house
policy will have to discontinue after a defined period. We have to carefully
consider the feelings of the indigenous villagers about setting an expiry date for
the policy, and no one has yet come up with any concrete proposals as to what, if
any, changes should be made to the policy.

This policy is presently under review by the Administration. To facilitate
the review, we will set up a committee in the third quarter of this year to examine
how best to replace the existing small house policy.

Fifth, clauses 12 and 24 also seek to discontinue our long-established
policy to allocate departmental quarters to the married but not single members of
the disciplined services. The policy takes account of the relative housing needs
of the married and single officers. However, if the Bill were enacted, the policy
would have to discontinue. The consequence is that either more quarters have
to be constructed or the married officers will have to wait longer before being
allocated quarters.

Sixth, yet another effect of clauses 12 and 24 is that in future the height
and weight requirements for recruitment to our disciplined services will be open
to challenge in court for allegedly being discriminatory to either the male or the
female gender.

Mr President, as the proposals in the Bill, including the Committee stage
amendments proposed by Miss LOH, are unnecessary and undesirable at this
stage, | appeal for Honourable Members' support to wait until the Equal
Opportunities Commission's comprehensive review of the Ordinances in
December 1997 before deciding whether any amendment is really needed. |
appeal to Members not to hastily amend the law without knowing the full impact
of its consequences. | appeal to Members to vote against the Bill.
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Thank you.

MISS CHRISTINE LOH: Mr President, my Bill makes urgently-needed
amendments to the SDO and the DDO. These Ordinances came into force late
last year more than a year after they were enacted. The Administration and
some Members argue that it is too early to amend these Ordinances. They have
it backwards. Surely, now that the Ordinances have finally come into force, we
must make sure that they do not fail the people whom they are supposed to
protect.

Our long-suffering Chair, Dr the Honourable LEONG Che-hung, and also
the Honourable James TIEN both ask "why so many Committee stage
amendments"? The Government also just now says so many Committee stage
amendments must mean this is not well thought out. Well, frankly, if any of
you bothered to read the Committee stage amendments you will see that many of
them were to split up the clauses for voting purposes because | wanted to make
sure that clauses that people do support are not going to be voted down because
they might be voted together with clauses that they do not support. Surely you
recognize this as a very pragmatic and practical move.

Some of the amendments have been amended after due discussion with the
Administration, and | think this is part of the legislative process that we go
through with every bill. A few more of the amendments arose out of passage of
time. It has already been pointed out by other Members, Mr President, that the
time that | gazetted this Bill, and now, time has passed and since the two
Ordinances have come into force, obviously | need to make amendments to my
original Bill.  Again, nothing out of the ordinary.

Moreover, the number of Committee stage amendments is not a sign that
the substance of the Bill is at fault. | think I can list quite a long list of Bills
moved by the Government to which, after discussion in the Bills Committee,
substantial amendments were moved. One that many of you will recall is the
Organized and Serious Crimes Bill. Another one is the MPF. Surely the
Government is not saying that just because these bills have been substantially
amended by the Government itself after the Bills Committee that they were never
well thought out in the first place.

The Honourable James TIEN will recall that not many Members in this
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Council have tried to move substantial bills.  With us today in the guest gallery
is our former colleague, Ms Anna WU. She is the first and | believe the only
Member in our legislative history who has succeeded successfully, who has
successfully, to table in legislation an entire area of policy to force the
Government to acknowledge a vital area of policy that Hong Kong needs to
address. | willingly inherited her work in this Council as she chose not to stand
for election in 1995.

| am conscious that we are pioneering in this area. | do not see our efforts
as irresponsible, but I know we have had to drag the Government and many
Members of this Council screaming and kicking into dealing with the area of
equal opportunities. As such, that is why we have so much resistance.

Right now, if | can go back to the substance of parts of my amendments, a
victim of work-related sex discrimination or of sexual harassment in the
workplace cannot obtain more than $150,000 in compensation. A victim of any
form of disability discrimination cannot claim more than $120,000. These
damages caps deter any recourse to litigation at all. Contrary to the usual
practice in civil proceedings, an award of costs is not normally available under
either Ordinance. A victim of discrimination must therefore plan on paying
litigation costs out of the damages he or she is awarded. But no one can stay in
court for long on either $150,000, still less, $120,000. The stark reality, Mr
President, is that right now many victims of discrimination are best advised to
swallow their hurt and humiliation while any discriminator with even moderately
deep pockets may rest assured in the Ordinances' defects.

The two Ordinances make discrimination unlawful but so long as these
caps on damages remain in effect they simply do not provide a remedy for it.
Even a victorious plaintiff in a case of unlawful dismissal may have suffered lost
pay and benefits exceeding these amounts. Sexual harassment, Mr President,
can have a devastating impact on the victim and in serious cases, expenses for
medical bills and counselling alone may exceed these figures.

Meanwhile, some victims of disability discrimination and harassment are
cut off from whole realms of activity that other people take for granted. Is
$120,000 just compensation for a person who has endured such sufferings?

But the actual damages suffered by a victim of discrimination and proven
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in court, Mr President, | repeat, proven in court do not matter under the
Ordinances as they stand. The very law that is supposed to uphold the equality
of people has put a special low price tag on their victimization. | think on these
two points alone Members should allow me to move the Second Reading debate
so that we can move on to the Committee stage amendments and let us get rid of
these damages caps.

These caps are so destructive to the purposes of these two Ordinances that
their removal alone justifies the enactment of this Bill, of those parts of this Bill
if you cannot bring yourself to agree to anything else. But there are also other
defects in the legislation that demand immediate action. An order for
reinstatement can be obtained under the DDO but not under the SDO, even
though everyone agrees it may often be the right remedy for discrimination in a
large organisation. Death and retirement benefits are simply exempt from the
SDO, and will likely remain so unless the Bill is passed. Both Ordinances are
replete with other ill-conceived limitations and exemptions. As long as we
continue to dither over these loopholes, real people will keep on falling through
them.

Nevertheless, the Administration as well as some Members argue that we
should wait in order to gain more experience with the operation of these
Ordinances. This is an exceptionally threadbare excuse for inaction. First,
discrimination is an ancient and truly international phenomenon and we are not
breaking new ground in Hong Kong with the methods we have chosen to deal
with it. The SDO, which the Administration treats as the model for all equal
opportunity legislation in Hong Kong, is essentially copied from the United
Kingdom Sex Discrimination Act.  Virtually all of the amendments contained in
this Bill are based on recommendations based on the United Kingdom Equal
Opportunities Commission after more than a dozen years' experience
administering that law. The Administration's obstinate insistence that Members
behave like ostriches and stick their heads in the sand when lessons may be
learned from experience in the United Kingdom and elsewhere is, frankly,
foolish.

Second, it is nae to believe that a vote against this Bill is a vote merely to
defer reform for a short time, perhaps for a year or so. If this Bill fails, it is
likely that we condemn this community to live with the defects of the existing
ordinances until the distant future. | am aware that the EOD has undertaken to
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study the Ordinances and make recommendations within a very short time. The
experience in the United Kingdom in this respect, as in so many others, is
instructive. The Honourable Mrs Miriam LAU has interpreted the events in the
United Kingdom in one way. Mr President, allow me to give you another
interpretation.

The United Kingdom Equal Opportunities Commission made its
comprehensive proposal for reform to the Sex Discrimination Act in 1988. For
five long years thereafter, the United Kingdom Government responded with
ungracious silence. It did not reply until 1993 when it issued a short paper
rejecting virtually every major recommendation. In regard to the few
recommendations that it accepted four years later, it still has taken no action,
citing excuses such as an inability to secure a legislative time slot.  Virtually all
the amendments that have been made in the United Kingdom were forced on the
United Kingdom Government by judgments of the European Court of Justice
requiring it to comply with European human rights standards. The Honourable
Mrs Miriam Lau seems to think that the United Kingdom Government's example
is something Hong Kong should take on board. This is regrettable since it is
one of the less enlightened ones. No equivalent mechanism to force compliance
with international standards applies to Hong Kong. Let me remind Members of
this.

So, can we expect the Hong Kong Government to treat equal opportunity
law with more respect than the United Kingdom Government has treated it?
Nothing in this short history suggests that we should place a lot of our
confidence on the Hong Kong Government so far. On the contrary, the over
riding purpose that has consistently driven the Administration's policy on equal
opportunity legislation has not been to secure equality rights, but to control and
contain public pressure to do so.

To be fair, Mr President, | believe the DDO was put forward in good faith
by the Administration, but in the details of even that Ordinance the interests of
people with disabilities are sacrificed whenever a right enjoyed by them threatens
to spill over in other legislation. Meanwhile, where sex discrimination is
concerned, the Administration has done exactly as much as it has been forced to
do, and it has seized every politically viable opportunity to undermine what is
done. The damages cap in both Ordinances may be cited as examples.
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One in the SDO was a last-minute proposal by individual Member which
the Administration enthusiastically endorsed despite its devastating impact and
continues to defend. The other in the DDO was a drafting error which the
Administration today does not acknowledge as such and also defends. The
policy seems to be one of opportunistic hostility. The Administration rarely
passes by a chance to hobble the legislation. Experience, therefore, suggests
that to entrust the task of progressive law reform to the Administration is almost
to give up the struggle.

Finally, | note that the EOC has essentially endorsed the dilatory policy of
the Administration. | feel embarrassed for the Commission that it has done so.
The Commission failed to offer any views on the substance of my Bill and failed
to endorse even the removal of the damages cap. Such timidity on matters of
fundamental importance suggests a truly abject fear of official displeasure, and |
fear it has seriously damaged the Commission's credibility. For the sake of the
many people whose rights the Commission is entrusted to protect, |1 can only
hope that it will show more backbone in the future.

I do wish to touch upon the issue of the small house policy since so many
Members have spoken up on this as if | have devised this Bill solely to attack the
issue of the small house policy. Mr President, as you well know, this bill is
about sex and disability discrimination. In the area of sex, it would be strange if
| did not include the small house policy since, during the Bills Committee
discussion, official Members told the Bills Committee quite clearly that it
recognizes that it is a discriminatory practice.

I cannot solve the problem of the small house policy with this Bill. |1
recognize along with everybody else in this Council that the small house policy
needs direct policy addressing. But to the extent that | could do anything in this
Bill, and to the extent that | should do something because this Bill is about
discrimination, | have, Mr President. | also recognized the efforts contributed
to this process in opening up the very difficult area of small house policy by
Members of this Council. | wish to thank Mrs Miriam LAU for asking a very
difficult question when distinguished members of the Heung Yee Kuk came
before the Bills Committee. She urged them to go back and consider whether
this policy could continue ad infinitum. The members of the Heung Yee Kuk
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graciously also said they would go back and think about it.  So, this is one way
of opening up a difficult issue for public debate.

| also wish to thank the Association for Democracy and People's
Livelihood (ADPL) for making their efforts to do what they are trying to do
today. The Government has given some undertaking, although | do not know
whether ADPL members consider what has been said by the Secretary as
sufficient for them to vote against this particular amendment, but | recognize
their efforts.  If indeed the office of the Chief Executive has agreed to look into
this, it is a step in the right direction.

So, all I can say is to the extent that | could do something, Mr President, |
have. Thank you.

Question on the Second Reading of the Bill put.
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Voice vote taken.
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Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr
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YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan,
Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek,
Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce
LIU, Mr MOK Ying-fan, Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE
and Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM
Pui-chung, Mr Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard
YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Mr Paul
CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui,
Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO
Suk-ching and Mr NGAN Kam-chuen voted against the motion.

THE PRESIDENT announced that there were 29 votes in favour of the motion
and 26 against it. He therefore declared that the motion was carried.
THEEMEREEE 29 A REFH 2060 A - IR EEMEXERSE -

Bill read the Second time.
RN S =

Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).
W1 (EFEH) B 43 EF (DFAHIHE IO EENZET 2 EESEF
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EMPLOYMENT (AMENDMENT) (NO. 4) BILL 1996
(1996 F1EME (185T) (Z 435R) KHEE)

Resumption of debate on Second Reading which was moved on 23 Ocotober
1996
MER—NAARNET+RZ+=HEIZE _EH®
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e fRIES TRER AR B2 NMESEN - Frll - AFEHE LA FN L
AR EBE N E FE LR ARAEZE -

SEES R

Question on the Second Reading of the Bill put.
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I P E 5 38 E RS i Ak

Voice vote taken.
LV =i

Mr LEUNG Yiu-chung claimed a division.
R EHREERE AR -

R ARBRETRELRR -
TR ZRESURE  ROFELRRZIFEER ¢ (1996 FEH (B
R (B A BRIIEZR) TLLZHE -

m e ek Bt Rk Bl ZHEHL ROoRERE - AR N 3 Mz 2 d
EBEH T DUEfTRR -

s

EREEARBEAMMGERIA  BFRUREZHERFRR B0 G EMER ?
B R R R AR R

Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr
Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Mr LEE
Cheuk-Yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr
LAU Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr SIN
Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Dr
LEONG Che-hung, Mr CHIM Pui-chung, Mr Frederick FUNG, Mr Eric LI, Mr
Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James TIEN,Mr
CHAN Kam-lam, Mr Paul CHENG, Mr CHEUNG Hon-chung, Mr CHOY
Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW
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Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK
Ying-fan, Miss Margaret NG and Mr NGAN Kam-chuen voted against the
motion.

Miss Christine LOH, Mr CHAN Wing-chan, Miss CHAN Yuen-han and Mr
CHENG Yiu-tong, abstained.

THE PRESIDENT announced that there were 22 votes in favour of the motion
and 30 against it. He therefore declared that the motion was negatived, and that
no further proceedings would be taken on the Bill.

THEERERBEERE 22 A REEVA MR EEMEEXELSR - UESM
KA g EEZETE-FNRERF -

i
)

Committee stage of Bills
BHEEEEREZESTEERE

Council went into Committee.
AREAEREREZESHFRBE -

SEX AND DISABILITY DISCRIMINATION (MISCELLANEOUS
PROVISIONS) BILL 1996
(1996 F MR RERIXIR (HEHRE) EHEZR)

Clauses 1, 2, 10, 14, 15, 18 and 19
EHBEZEE 1210~ 14~ 15~ 18 & 19 f&

MISS CHRISTINE LOH: Mr Chairman, | move that these clauses specified be
amended as set out in the paper circulated to Members.

| believe these clauses are not in dispute, and from looking at my
neighbour's stack of documents given to him by the Administration on how to
vote, I notice that none of these clauses are in dispute, so | will not say anything.
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It is already very late.

Proposed amendments
HEZ B IEE B

Clause 1 (See annex 111)

BOIEZRSE 1 IE (R 1)

Clause 2 (See annex 111)
BHIEZESE 21 (REHE D)

Clause 10 (See annex I11)
RHIEZESE 10 F (REHE )

Clause 14 (See annex I11)
RHIEZESE 141 (REE 1)

Clause 15 (See annex I11)
RHIEZESE 15 1% (R 1)

Clause 18 (See annex I11)
RHIEZESE 181 (R 1)

Clause 19 (See annex I11)
RHIEZESE 19 1F (R 1)

AAtREENE - £F > BAEREMEIE D XHR - RAEBZBEHG K
GO
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EREERE: FRMERS 0 (KE) SRR E o 0BT AR TE it
& ERBREREN ! (KAE)

SECRETARY FOR HOME AFFAIRS: Mr Chairman, I rise just merely to say
that the Administration agrees with the Committee stage amendments proposed.

Question on the amendments put and agreed to.
EIEFEZ#FHERE R - L& -

EEEEFE  HRBE2 14 15~ 18R 19GEmEIH > BRMERLZEIE
EEER R KILEE 2 14156~ 18 K 19 REEHROIEZ R £ -

Question on clauses 1 and 10, as amended, put and agreed to.
PSEIEHIEOIEZFEFE 1R 10 £ FEEFNZRR - L EEE -

Clasue 3
GRHIEEE 3

MISS CHRISTINE LOH: Mr Chairman, | move that clause 3 be amended as set
out in the paper circulated to Members. | will speak on clauses 3 and 13
together because they are connected.

Clause 13 gives the EOC two new functions which are, first, to promote
the public acceptance and understanding of internationally-recognized standards
for the equal treatment of men and women, and second, to examine and report on
any proposed legislation that the Commission considers may have equal
opportunity implication.

Clause 3 specifies international standards which are relevant for these
purposes. Clause 3 mentions obligations to eliminate sex discrimination under
the International Covenant on Civil and Political Rights, the International
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Covenant on Economic, Social and Cultural Rights and CEDAW and the
Committee stage amendment, the clause to reflect that SCEDAW has been
applied to Hong Kong since the Bill was first gazetted, hence one of the
Committee stage amendments that have to be moved, which Dr the Honourable
LEONG Che-hung, the Honourable James TIEN and the Honourable Mrs Miriam
LAU seem to think, implies that the Bill is not well drafted. In fact, as you can
see from this case it is not true.

Clause 3 also mentions other relevant guidance provided in the United
Nations 1993 Declaration on the Elimination of Violence against Women and
provided in two recommendations by the International Labour Organization
concerning employment discrimination and equal pay.

Members and the Commission should be reassured that these clauses do
not impose any new legal duties on the Commission. Indeed, if they did, the
clauses would have been blocked for having a charging effect. The clauses
merely give the Commissioner discretion to undertake these functions if in the
Commission's strategic judgment they would be useful.

Moreover, it is undisputed that the Commission could undertake these
functions even without these clauses under the authority of its existing general
function of promoting equality of opportunity between men and women. The
legal effect of these clauses is, therefore, rather innocuous, but I nevertheless
insist on putting these clauses forward because an important principle is at stake.
Hong Kong is proud of being a cosmopolitan and internationally-oriented
territory.  We participate actively in a wide variety of international
organizations, and the laws of Hong Kong are replete with express references to
international standards, conventions and agreements, both binding and
non-binding.

Nevertheless, the Administration steadfastly resists the insertion of any
reference to the relevant international standard in equal opportunity legislation,
even as it regularly represents this legislature to the United Nations as
implementing those standards. This is not only hypocritical. It retards the
development of equal opportunity law in Hong Kong.  Attention to
fast-developing international standards is valuable in the area of equal
opportunity for the same practical reasons as in any other field. As the expert
body in this field, the EOC should as a matter of course take up the task of
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overseeing and promoting the awareness and implementation of such standards.

| hope that it will do so whether or not these clauses are enacted, but these
clauses will substantially assist it in that task. | hope Members will vote for
clause 3.

Proposed amendment
HEZ B IEE B

Clause 3 (See annex 111)
BHIEZESE 31 (REHE 1)

SECRETARY FOR HOME AFFAIRS: Mr Chairman, as a matter of principle,
we cannot agree with the proposed amendments which seek to specify
international covenants in domestic legislation.

Clauses 3 and 26, in conjunction with clauses 13 and 30, seek to expand
the powers of the EOC to include the promotion of international instruments
which have not been accepted for implementation in Hong Kong. This is
unacceptable and will mislead the public into thinking that the standards in these
instruments are legally binding.

Furthermore, for the EOC to be seen to be pushing for the adoption of
standards not yet applicable to Hong Kong will not be conducive to the EOC's
political neutrality.

Mr Chairman, the Administration strongly objects to clause 3 and the
Committee stage amendments.

MISS CHRISTINE LOH: Mr Chairman, the Administration seems to argue that
these have to be legally binding before the EOC can be promoting them. I think
they know very well in their hearts that these are standards, and standards as such
will not become part of the law. But if we abide by these international
agreements and conventions, the EOC should of course be pushing them.
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Thank you, Mr Chairman.

Question on the amendment put.
EIEEZ #FEEN 7 LR -

Voice vote taken.
T B R

2ZEEFE AZEGHETHEAHERR -

2ZEEIFE  ERESMNE

B BT HERRZEER - BAEEEWLS
SPREIRE B IER » FLUES

ik Bt Rk Bl 2 H RoRER - AR NHE 3 Mz 2 d
EBEHE T DLEfTRR -

EZEXFE EABEMMERIA  BEMNEZEKHEMIERR] 24 EEM
S [ 7 PR BUR R RAE R

b=}

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG
Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan, Mr Andrew CHENG, Dr
Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong,
Mr LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE
and Mr YUM Sin-ling voted for the amendment.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM
Pui-chung, Mr Frederick FUNG, Mr Eric LI, Mr Henry TANG, Dr Philip WONG,
Mr Howard YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN
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Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr
CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him,
Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU,
Mr LO Suk-ching, Mr MOK Ying-fan and Mr NGAN Kam-chuen voted against
the amendment.

THE CHAIRMAN announced that there were 25 votes in favour of the
amendment and 31 against it. He therefore declared that the amendment was
negatived.

EEETEEMERBERE 26 A MHEZF L AN - REEMEBERES
e

REBZEE + L Mg (FEFEMR) B 37T HRE WKWK E - REEER
ZEEARARGHEE Lt (1997 FERM M (BF]) BRIIFEZR) AHGSHEE
IE - BERETEAERRE  2REZEFHAENLRREZEL 1 o ER LA
ET AR A RR > FERBAERE - AR ET W

Question on the motion proposed and put.
R ARSI - BER 7R

Voice vote taken.
LV =i

EZEEFEABLDRUTENSZ  ABEMIR - IEEEZEEARGHE
Eoout (1996 EERT R BRI EEM E) BRI EZR) Hep S HEEREEXR
ETR A ERRNGE  2REZEGHAAMARREBREL | pE & > LHHE
THREMARR -

Question on the original clause 3 put.
IRBEE P E K 3R #E N E R -

Voice vote taken.
LV =i

EZEIR AZEGHETHEAERR -
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2ZEEFE BRESMUEZE  AMNEEARRIEER - F 3 HRMALRK
PIE = -
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Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Mr WONG Wai-Yin, Miss
Christine LOH, Mr LEE Cheuk-Yan, Mr Andrew CHENG, Dr Anthony
CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr
LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE and
Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM
Pui-chung, Mr Frederick FUNG, Mr Eric LI, Mr Henry TANG, Dr Philip WONG,
Mr Howard YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN
Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr CHENG Y iu-tong, Mr
CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him,
Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU,
Mr LO Suk-ching, Mr MOK Ying-fan and Mr NGAN Kam-chuen voted against
the motion.

THE CHAIRMAN announced that there were 24 votes in favour of the motion
and 31 against it. He therefore declared that the motion was negatived.
EEEGTEEMENRERE 24N KHEBI A - R EEMEEESIR -

EZEIR - HNR2BEEGIREELSE 3 EMAAGIESR - IR T2E
BE NG F R 13 G B2 3 BeF B E Z — M AR BB = - Kt
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213 R A & W T RL R SCIR N A AR R B E

Clauses 4, 5 and 6
EHIBELZESE 45 K 6 &

MISS CHRISTINE LOH: Mr Chairman, | move that the clauses specified be
amended as set out in the paper circulated to Members.

A major purpose of the SDO is to eliminate indirect discrimination, that is,
apparently neutral rules and practices which in actual practice have a
disproportionate impact on one sex or another. This purpose has been thwarted
in the United Kingdom by a series of court decisions beginning with Perreira v.
Civil Service Commission. These decisions are virtually certain to be followed
in Hong Kong unless clauses 4 to 6 of this Bill are enacted.

In the Perreira case the United Kingdom court decided that an indirect
discrimination claimant had to identify a requirement or condition that absolutely
barred his or her success. This is impossible in most real situations of indirect
discrimination. Real decisions, such as the choice of a successful job applicant,
are typically based on the balance of criteria. One or more criterion may in
practice be highly detrimental to one sex. Nevertheless no single criterion can
be described as an absolute bar by itself. As a result, no such decision can be
treated as indirect discrimination, no matter how much difficulty the criteria used
actually posed for that sex.

The Perreira line of cases will almost certainly be applied to the SDO.
The Administration has pointed out that Australian courts have not adopted such
a restrictive construction of similar language used in Australian legislation.
Unfortunately, because the Ordinance is copied from United Kingdom law, Hong
Kong courts will follow the United Kingdom rather than the Australian
construction of the legislation. Clauses 4 to 6 redefine indirect discrimination
to prevent the Perreira construction from being applied to Hong Kong. The
Committee stage amendment retains as much of the current statutory language as
possible whilst still achieving that purpose.

Proposed amendments
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B B IEF B

Clause 4 (See annex 111)
EHIEZESE 44 (R4 1)

Clause 5 (See annex 111)
RHIEZESE S (REHE )

Clause 6 (See annex I11)
RHIEZESE 61 (R 1)

SECRETARY FOR HOME AFFAIRS: Mr Chairman, the proposed
amendments seek to reverse a decision of the United Kingdom's Court of Appeal
that a condition or requirement may constitute indirect discrimination only if it
amounts to an absolute bar. At this juncture, there is little information on
whether such a reversal is justified. Also its implications have yet to be
assessed and more detailed study is necessary before we can formulate a view.
The provisions on what constitutes indirect discrimination are important
provisions in anti-discrimination legislation. Therefore any amendment will
need strong justification. Miss LOH said her proposed amendments were based
on the recommendation made by the United Kingdom Equal Opportunities
Commission in 1988. What she has not said is that this recommendation has
not been accepted by the United Kingdom Government. Assuming for a
moment that the Court of Appeal's decision should be reversed, it is not clear
whether the wording proposed by Miss LOH now can achieve the objective.

As the proposed amendments also seek to change other wording in the
existing sections, this would mean that other judicial ruling on the meaning of
indirect discrimination can no longer be relied upon. This would give rise to
uncertainty in what is one of the most important provisions in the SDO.

Mr Chairman, the Administration strongly objects to Clauses 4, 5, 6 and
the Committee stage amendments.

Question on the amendments put.
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EIESFEZ # B 2R -

Voice vote taken.
T B R

EZEIR AZEGHETHEARR -

lll

%éAIF RS ZE  BA#MARRZIEER  BRERERLS
Ch Rk 6 REIRZBIEE - TLUEME -

el & Bt Rk Bl 2 H RoRER - AR N 3 Mz 2 d
BEH T DUEfTRR -

s

EZEXFE EABEMMERIA  BEMNEZEKEMERR] > 24 EEM
BEMm 7 MR 3N - RBURKRREGR

b=}

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG
Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan, Mr Andrew CHENG, Dr
Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong,
Mr LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE
and Mr YUM Sin-ling voted for the amendments.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM
Pui-chung, Mr Frederick FUNG, Mr Eric LI, Mr Henry TANG, Dr Philip WONG,
Mr Howard YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN
Wing-chan, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung,
Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr
LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr
MOK Ying-fan and Mr NGAN Kam-chuen voted against the amendments.
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Miss CHAN Yuen-han abstained.

THE CHAIRMAN announced that there were 25 votes in favour of the
amendments and 30 against them. He therefore declared that the amendments
were negatived.

EEGEFEMERBERS 20 A KHZF 30N - IREEMEBERES
e

Question on the original clauses 4, 5 and 6 put and negatived.
FIRPIEHFEREFE 4 5 R 6 IR #EFEf7ZRk » ILELR -

Clause 7
B EH 25 T 6k

MISS CHRISTINE LOH: Mr Chairman, | believe this is another clause that the
Government is asking everybody to support so | will not waste your time.
Please vote yes. (Laughter)

Proposed amendment
HE#E B IEFE N

Clause 7 (See annex 111)
BHIEZESE 74 (REE )

SECRETARY FOR HOME AFFAIRS: Mr Chairman, the SDO provides for a
grace period for small employers which will end on 13 July 1998. This grace
period is reasonable and necessary. \We object to the shortening of the grace
period as proposed in clause 7(b) and (c) as it will cause much difficulty to those
small employers.
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Mr Chairman, as the Committee stage amendments seeks to delete this
objectionable clause 7(b) and (c), the Administration agrees with this Committee
stage amendment. However, Honourable Members may wish to note that clause
7(a) provides a grandfathering provision in respect of death and retirement
schemes. Mr Chairman, may | put down a marker that if clause 7(b) and (c)
were deleted from clause 7, the Administration will object to clause 7 as
amended because there is no urgent need to propose any amendments to
grandfather existing death or retirement schemes.

MISS CHRISTINE LOH: Mr Chairman, | hope what the Administration was
saying is the same in this paper that | spied from the Honourable James TIEN's
set of documents. If what the Administration is saying is "vote for it" and then
something else, then yes, please vote for it.

Question on the amendment put and agreed to.
EIEFEZ#FHERE R - L€ -

Question on the cluase 7, as amended, put.
PEEIEZ RO EZEF 7 IR ZRR -

Voice vote taken.
I B i R

Miss Christine LOH and Mr Albert CHAN claimed a division.
PEfAEBE MR EEFEE ERE H TR -

EZEIR AZEGHETHEAERR -
EREIR EREBSUZE  HMNEMAERRIEER  8BEZSE 7
for - Al AR B B S

ik Bt Rk Bl Z M RoRER - AR NHE 3 Mz 2 d
BEH T DUEfTRR -
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EZEEFE  EARBEEAMAGRZAT
Bem 2 MR 2 N - BBURFRRAGR -

FEMEZEBREMERR B0 G LM

T

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr
YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan,
Miss CHAN Yuen-han, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert
HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr LEE
Kai-ming, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan, Miss
Margaret NG, Mr SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for
the motion.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM
Pui-chung, Mr Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard
YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Mr Paul
CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui,
Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LO Suk-ching and Mr
NGAN Kam-chuen voted against the motion.

THE CHAIRMAN announced that there were 31 votes in favour of the motion
and 25 against it. He therefore declared that the motion was carried.
EEGEFREMEBERERESE 31 A - KEF 26 A - IR EE1H#EEIEEE -

Clauses 8, 9, 22 and 23
RBIEZEE 8~ 9 22 K 23 1§

SECRETARY FOR HOME AFFAIRS: Mr Chairman, there is no urgency to
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propose any amendments to these items at present. Mr Chairman, the
Administration objects to clauses 8, 9, 22 and 23.

Question on the clauses 8, 9, 22 and 23 put.
BRIEZEGE 8 9 22 R 23 8.2 # B8 (T 75 %7 -

Voice vote taken.
T B R

EZEIR AZEGHETHEAERR -
EREIE ERESUEE  BMNHEEARRZIEER V922 K
23 R AR BRPI R 2 -

ik Bt Rk Bl 2 RoRER - AR NHE 3 Mz 2 d
EBEHE T DT R -

EZEXFE EABEMMERIA  BEMNEZEKEMIERR] > BE4EEM
S M) 7 PR BN R R AR R
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Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr
YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan,
Miss CHAN Yuen-han, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert
HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr
LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan, Miss Margaret NG, Mr
SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM
Pui-chung, Mr Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard
YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Mr Paul
CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-puii,
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Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO
Suk-ching and Mr NGAN Kam-chuen voted against the motion.

THE CHAIRMAN announced that there were 30 votes in favour of the motion
and 26 against them. He therefore declared that the motion was carried.
EEGEFEMBEREESE 30 A - KEF 26 A - MR EE 10K IEEE -

Clause 11
GRIEEE 11 &

MISS CHRISTINE LOH: Mr Chairman, | will respond.

CHAIRMAN: You may reply afterwards, Miss LOH.

MISS CHRISTINE LOH: I am sorry.

SECRETARY FOR HOME AFFAIRS: Mr Chairman, section 59 of the SDO
provides for an exemption for acts which are carried out for the purpose of
safeguarding the security of Hong Kong. As this exemption provision serves to
protect the interests of our community, it is necessary and should therefore be
retained.

| am sure Honourable Members will agree with me that while protecting
the rights of the individuals we should not undermine our security. Security
measures are, by their very nature, mainly emergency measures which are
difficult to foresee. There is no justification for the deletion of the existing
exemption provision unless one thinks that our security does not worth
protection.

Mr Chairman, the Administration strongly objects to clause 11.
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MISS CHRISTINE LOH: Mr Chairman, the Administration has never been
able to provide an example of what acts the exception is intended to authorize
and the Administration was unable to give an example even at the last minute.
It is in fact very difficult to imagine any act of sex discrimination which is both
so unfair that it does not fit into any of the Ordinance's many other exceptions
and is also necessary for Hong Kong's security. Whatever the intention, the
terms of the exception are grossly wide. Any act done for the purposes of
safeguarding security falls within its scope without regard to whether the act was
reasonable or whether it was actually necessary to achieve the purpose.

Moreover, the exception provides that in cases outside the employment
field, the Chief Secretary may conclusively certify any act as subject to the
exception. There is no judicial control of the use of such certificates. Let me
underline this point, Mr Chairman. The exception does not allow a judge to
question the Chief Secretary's certificate.

The reason that there is no similar provision for certification of
employment cases is because that provision was struck down in the United
Kingdom by a judge of the European Court of Justice before the Administration
copied the United Kingdom Act. The exception creates a potentially enormous
loophole. | am afraid that in practice it will be tempting for the Administration
to deploy this exception to squash any discrimination claims that threatens to
interfere with an established practice in any security-related part of the
Government.

A similar exception was deleted from the DDO prior to its enactment, and
| urge Members to repeal this one as well.

FEREEEE LR T OEHNE o BUT R BUE TR H R G 0] 5 5
Regfe HH— @O+ » —EBAEE - WHELBUNHEAFEEZ AT W7 &
MRS E KRR EEEL - RARAEE RGO EXERAES RN
REEFRH — [ G T » BPEMEE DT 5 2R 5 |8 AR - 35 2R
H—{E P T AN RE SR H AR AV ES - B E BUF R B8 T o MR RRES AE
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ey - RETKE - +t=Ak_-+/\HEEEZN (RFETEELZETR
PIEZ) @B HE 6T - RKEBUF - RAIRAE R 255 i A HE R
HHAGXABRERHEMA T HAHESULEEESTEZE > S0
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R AR B <2 FF BUR #E 57 I3 SCR% R FX00E 2

ELZEEIR ELAFHMZERBS "HERRIFEARAFIRE TG
BR#EsZE WALl HEARNATLERERANE -

Question on clause 11 put.
RPN G 11 £ #FERS 7R -

Voice vote taken.
I B i R
2XEIFF AZTEGHETELEL -
E2ZEEIFE  ERBESMNEZE  WHNEBAFRZEER B 11 BHAKR
BB B % -
RN EZEEREFRRS Lin 2B R RER  ABRETH 3 HiEiHtzF

EEBH T DUEfTRR -

EZEIFE  EARBEEAMASRZAT
BEm 7 B BURRIRAGR

FEMEZEREMERR - B0 G LM

T

Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
CHAN, Mr CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss
Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr
WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan, Mr Andrew
CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LAW
Chi-kwong, Mr LEUNG Yiu-chung, Miss Margaret NG, Mr SIN Chung-kai, Dr
John TSE and Mr YUM Sin-ling voted for the motion.
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Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr
Frederick FUNG, Mr Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard
YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss
CHAN Yuen-han, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG
Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose
LAU, Dr LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO
Suk-ching, Mr MOK Ying-fan and Mr NGAN Kam-chuen voted against the
motion.

THE CHAIRMAN announced that there were 26 votes in favour of the motion
and 30 against it. He therefore declared that the motion was negatived.
EEEGTEEMERERE 20 N KHBFNOA - R EEMEEESIR -

Clause 12
GRPIEEE 12 &
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HHERRTHAH  FAF - EEHRTERE: MEARTEXFHE 12 &
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EEEERSHE  MAZHHN A HEER THNER - 2AITHEERN - =

EE®ERE  MEEALEES?

HEBRE EF HEREHE  -RREHE REHNGTEERECKERE
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R i ER

EZEIR  EBHEE  2EAEMEME?

EBFEE - EF - WA AT DL2 38 (8 OR E A R Em A% 1k - B0 M AE H i SR
RIE 7

EZEXFE TLER - ERFPEEET  HEMY (FHER) TIrE
MPLEAEE » WRBFERNLHE - ROHEREE -

ROEZEE - EJFE > BIRAIA BN > Rl remE®R - ELEERS - B
Ik B X HH#E  EkEBmMAREN - FTDARCrERHmER 0 "EE - &
HE RN R LR 7 AL MR o SRR B TR LT RFE T
®rW - EEREERRE T IRANER G > Ll EFE > WEBIREZT —
ERE  ZRE A HEERERBFRESER - (RATRAVA —SEH - I PUHl ke
fERTDLT -

EREEE: WAAFERLEEGL > —EHABHFERRENEE - BLE
od s MRELEFRE - RBFBSHAILL HAEEE - ERMEA BBk
mBMKAERENE S FNWEBOCEEMAERAE —LEEFEETDEL » £
fEEi A - AL/ “That the question be now put” - Rl "% &% &8 77 B {7 &%
w7 RERLLEFFHEEFRERN —[@EE - B2 "REEILATZEER
W RFEA DB RaTES R -UEETE S WREREERFHENE - K
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o WIEUIEHE R —MERE - WA A NE@wE T B E

EZEIR  RAENFREER - BEMEILZAMFEERR -
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EZEIR - AFEYEEGHEL DHE -

1.42 am
BB 142 4

Sitting suspended.
for =% Y 1; °

S =

1.53 am
BEE 1K 5345

Committee then resumed.
2EETEGRETE -

EREIR B UEE WMAAFEENGHRABRAESH A - HEF&
o g TR RERIRT 5 B2 o BE BT EETE 12 Ry AR
FRPIFEZE ZANEHE-E » ILRAI{TEERIR -
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EGAREERINEEHREZLER AR ILARE TEHFREE - REBL
Wi & M58 405 B » 2 A S0 3 H 35 57 ¢ “After a question has been proposed, a member
may rise in his place and move "That the question be now put." That question must be put
forthwith, without amendment or debate, unless it appears to the Chair that the motion is an
abuse of the rules of the House or an infringement of the rights of the minority.”[A| it » ;& T8

MEFERENHRENERBIE ARG HALMMNEER  ABEF T EHESE
HUTE H - AL HIZRIHE R A Rk - FTDIUARTE AR H 2P REER "
FREE - RBEI“BRBIEZRE 12 B ARNRPIER AN ZE - LI EE%
R e BATRERWR -

Question on the motion put.
BEZ BN LA

The Chairman said he thought the "Ayes" had it.
EZEGEREERRME R "7 FEHE

EZEIR AZEGHETHEAERR -

EZEXF ERESUERE  BMAEELRRZIHEER - FFEE LA
AR EERAFHEWE YA HE 12 R ARG ERE" ZHEE  EZIL
BIfTRE SRR -

ik G a R Ein I H RORAERE » ARRAE T m 3 # #£ #t .2
EEBH T DUEfTRR -

EREIRE BESMNEZEMEMERR - BE5 A EMEERH 7 B ER R R
B oo

Mr Allen LEE, Mrs Selina CHOW, Mr Martin LEE, Dr David LI, Mr NGAI
Shiu-kit, Mr SZETO Wah, Mr LAU Wong-fat, Mr Edward HO, Mr Ronald
ARCULLI, Mrs Miriam LAU, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr CHIM Pui-chung, Mr Frederick FUNG, Mr Michael
HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr Eric LI, Mr Fred LI, Mr Henry
TANG, Mr James TO, Dr Philip WONG, Dr YEUNG Sum, Mr Howard YOUNG,
Mr WONG Wai-Yin, Miss Christine LOH, Mr James TIEN, Mr LEE Cheuk-Yan,
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Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Andrew
CHENG, Mr Paul CHENG, Mr CHENG Yiu-tong, Dr Anthony CHEUNG, Mr
CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr Albert HO, Mr
IP Kwok-him, Mr LAU Chin-shek, Mr Ambrose LAU, Dr LAW Cheung-kwok,
Mr LAW Chi-kwong, Mr LEE Kai-ming, Mr LEUNG Yiu-chung, Mr Bruce LIU,
Mr LO Suk-ching, Mr MOK Ying-fan, Miss Margaret NG, Mr NGAN
Kam-chuen, Mr SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for
the motion.

Mr LEE Wing-tat abstained.

THE CHAIRMAN announced that there were 55 votes in favour of the motion
and no vote against it. He therefore declared that the motion was carried.
EEGEFREMBERFEESE 55 A - ALY - il L2 5 A5k 5 86

Question on clause 12 put.
O E K 12 £ #FHEFENZ R -

Voice vote taken.
LV =i

EZEIR AZTEGHETHEAERR -

EZEIF ERESUERE  BMARELRRZIHEAER - F 12 HGMAK
fPRPIEZ -

S &R B RRG D Z M RORER - RRIETHE 3 (Hi%#H 2P
BEH T DUEfTRR -

(e

EREIR BN EZEMEMERR - BE5 A EMEERH 2 B ER R R
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Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr
Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss Christine
LOH, Mr LEE Cheuk-Yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr
Albert HO, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung,
Mr SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Dr
LEONG Che-hung, Mr CHIM Pui-chung, Mr Frederick FUNG, Mr Eric LI, Mr
Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James TIEN, Mr
CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Paul
CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui,
Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW Cheung-kwok,
Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK Ying-fan Miss
Margaret NG and Mr NGAN Kam-chuen voted against the motion.

THE CHAIRMAN announced that there were 23 votes in favour of the motion
and 33 against it. He therefore declared that the motion was negatived.
EEEGTEEMENERE 23N NHEBBA - HREEMEEESIR -

Clause 16
BRPIE K 16 &

MISS CHRISTINE LOH: Mr Chairman, | would just want to say that since the
Secretary was not allowed to speak just now on clause 12, we did not actually
hear the Government's undertaking, | think, for the purposes of Mr FUNG's
suggestion. But moving onto clause 16, this is the $150,000 cap for the SDO.
Please support this.

Proposed amendment
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B B IEF B

Clause 16 (See annex I11)
RHIEZESE 16 & (R 1)

AR ZEEE - £ - 5 B ERRAEDLETRY CHE BT B a5 61 ) o B s 14
P AR B R T AR T B EEKHER - 2 156 EoT - 1
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SECRETARY FOR HOME AFFAIRS: Mr Chairman, the main effect of the
Committee stage amendment is to remove the cap on damages in proceedings in
relation to the employment field.

Under the existing provisions in the SDO there is no cap on damages to be
awarded in proceedings not related to the employment field. The existing cap
on damages in proceedings in relation to the employment field resulted from a
Committee stage amendment moved by a Legislative Council Member and
supported by a majority in the Council when the Sex Discrimination Bill was
debated in mid-1995. We respect the views of those Legislative Council
Members who considered it prudent to impose such a maximum limit.  Since
then there has not been any new development to suggest that the cap is
inappropriate. Therefore there is little or no justification for removing the cap
at this stage.

The original clause 16 as proposed by the Honourable Miss Christine LOH
also seeks to empower the District Courts to make remedies, including
reinstatement orders, and to repeal the provision that there shall be no award to
damages if the indirect discrimination was unintentional. For the sake of good
labour relation, the Administration considers that the courts should be
empowered to order re-employment only where both the employer and employee
concerned consent. Yet, such a condition is not written into clause 16.

| should add that the provision of such a condition would mean not only
that an employer will not be compelled to re-employ a person, it will also mean
that a former employee will not be compelled to accept re-employment even
though she or he may prefer other remedies such as compensation.

As regards the original provision in the SDO that there shall be no award
to damages if indirect discrimination is committed unintentionally, this is a fair
provision expressly when anti-discrimination legislation is so new to Hong Kong.
In the United Kingdom, a similar provision was amended only after the relevant
legislation had been in operation for some 20 years. The amended United
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Kingdom legislation provides that for unintentional indirect discrimination,
damages may be awarded only where it would not be just and equitable to grant
other damages alone. Such a condition, however, has not been written into
Miss LOH's proposal.

Mr Chairman, the Administration objects to both clause 16 and the
Committee stage amendment.

MISS CHRISTINE LOH: Mr Chairman, the Committee stage amendments that
| am proposing, that we are asked to vote on right now, only deals with the
$150,000 cap. | do not know whether the Administration may be partly asleep
by now and the issue dealing with reinstatement comes a little bit later.

Question on the amendment put.
EIEFE 2 Z#EE 7 RR

Voice vote taken.
T B R

EZEIR AZEGHETHEARR -

EZEIF EREESUEE  BIMNBEALRRZIHEER - BAEREDRS
16 RENFRZBIERE - TLUEHE -

ik Bt Rk Bl 2 H RoRER - AR N | 3 [HiZH 2 d
EEBHE T DUEfTRR -
EREIR BESMNEZEMEMERR - BE6 A EMEERH 2 B ER R R
H oo

Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
CHAN, Mr CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr
HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James
TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE
Cheuk-Yan, Miss CHAN Yuen-han, Mr Andrew CHENG, Dr Anthony
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CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr
LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan,
Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling
voted for the amendment.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr
Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James
TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Mr Paul CHENG, Mr
CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David
CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO
Suk-ching and Mr NGAN Kam-chuen voted against the amendment.

THE CHAIRMAN announced that there were 31 votes in favour of the
amendment and 25 against it. He therefore declared that the amendment was
carried.

EEGEFEMEREBERSE 31 A KHHE 25 A - R EEMEIEEER

Question on clause 16, as amended, put.
EIEZ EPI G 16 18 - #5287 -

Voice vote taken.
I B i R

EZEIR AZEGHETHEAERR -

EREIF ERESURE  BN#EEARRIBRER - 8BEZSE 16
3 RPNEN SR

S &R B RRG D Z MR ER - RRIETHE 3 (Hi%dH 2P
BEH T DUEfTTRR -
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Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
CHAN, Mr CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr
HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James
TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE
Cheuk-Yan, Miss CHAN Yuen-han, Mr Andrew CHENG, Dr Anthony
CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr
LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan,
Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE nd Mr YUM Sin-ling voted
for the motion.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr
Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James
TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Mr Paul CHENG, Mr
CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David
CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO
Suk-ching and Mr NGAN Kam-chuen voted against the motion.

THE CHAIRMAN announced that there were 31 votes in favour of the motion
and 25 against it. He therefore declared that the motion was carried.
EEEGTEEMENREREILAN KB A - tHREEMEEEES -

Clause 17
GBI E R 17 &

SECRETARY FOR HOME AFFAIRS: Mr Chairman, in the United Kingdom
the Commission for Racial Equality has made a similar proposal. However, the
United Kingdom Government has also decided to wait and see the effect of the
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change in the field of race relations before deciding whether to make any change
to the United Kingdom Sex Discrimination Act.  Hence there is no need for us
to rush to make any similar amendments to the SDO this time round.

Mr Chairman, the Administration objects to clause 17.

MISS CHRISTINE LOH: Mr Chairman, this is one of the very few
recommendations made by the United Kingdom Commission that was accepted
by the United Kingdom Government, and four years later, however, the necessary
legislation has still not been enacted by the United Kingdom because the Home
Office said it was not able to get a legislative slot, so | think I dispute what the
government official just presented to us. So, | hope that we in Hong Kong can
implement the proposal more expeditiously. In fact we have an opportunity to
do it right now.

Question on the amendment put and negatived.
EBIEXEZ#FHEE R T IEH -

Clause 20
BB E K 20 &

SECRETARY FOR HOME AFFAIRS: Mr Chairman, we expect that
conciliation by the EOC will not take more than two years to complete. Besides,
by virtue of section 86(3) of the Sex Discrimination Ordinance, the District Court
may consider any claim or application which is out of time if it considers it just
and equitable to do so. Therefore there is virtually no need for amending the
SDO at this stage.

Mr Chairman, the Administration objects to clause 20.
MISS CHRISTINE LOH: Mr Chairman, there is really no sensible reason for
the Administration or any Member to oppose clause 20. The clause provides
that any time spent in conciliation does not count against the time limit to bring

court proceedings.

The time to bring proceedings under the Ordinance is short: two years from
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the date the act in question was done. Everyone, including the Administration,
agrees that a person whose complaint is being conciliated should not need to
break off conciliation and bring proceedings instead merely because he or she
would otherwise run out of time and lose the right to bring proceedings.

In cases where conciliation has caused delay, everyone, therefore, agrees in
principle that the time limit to bring proceedings must be extended. The current
Ordinance does not do so. It gives the District Court a general discretion to
allow any claim that is out of time and specifically directs the court to consider
two circumstances. One is the time elapsed during conciliation. The other is
the time elapsed before a claimant entered into conciliation.

Mention of the latter circumstance is discouraging because it suggests that
in some cases the court will still disallow a late claim filed as soon as
conciliation ends. For a potential claimant who wonders if he or she will be
penalized for persisting with conciliation, the existing law offers hope but by not
means certainty. To avoid discouraging conciliation efforts, the time limit for
litigation must be certain and clause 20 makes it so, Mr Chairman.

Question on clause 20 put.
IR P S5 20 1% & #E S (75 2 07 -

Voice vote taken.
T B R

Miss Christine LOH claimed a division.
PefS R E B REIHF R -

EREIRE ALZEGHETHARR -

2R ERESUZE  AMNFEMARRZIEER -5 20 A AR
R Pl = -

s L& Bt Ry Bl Z M RORAER - AR | 3 (HZHZH
ERHE T DUETRR -
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EZEEIR
KRR -

EREZEREMERR - 20 EEMEEHR ? MR 2 ARER

il

Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
CHAN, Mr CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr
HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James
TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE
Cheuk-Yan, Miss CHAN Yuen-han, Mr Andrew CHENG, Dr Anthony
CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr
LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan,
Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling
voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr
Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James
TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Mr Paul CHENG, Mr
CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David
CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO
Suk-ching and Mr NGAN Kam-chuen voted against the motion.

THE CHAIRMAN announced that there were 31 votes in favour of the motion
and 25 against it. He therefore declared that the motion was carried.
EEEGTEEMENREREILAN  RHEB DA - R EEMEEXEES -

Clause 21
GBI EEE 21 &

MISS CHRISTINE LOH: Mr Chairman, | move that clause 21 be amended as
set out in the paper circulated to Members.
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Clause 21 ensures that the EOC is able to bring judicial review
proceedings to uphold laws other than the SDO itself if they are relevant to its
functions. Examples of such laws include Article 22 of the Bill of Rights
Ordinance and certain provisions in Chapter 3 of the Basic Law.

It is well established that the United Kingdom Equal Opportunities
Commission has such a power and is not limited to enforcing the United
Kingdom Sex Discrimination Act only. For example, the United Kingdom
Commission has successfully invoked applicable European equal pay laws
numerous times in judicial review proceedings. It is doubtful, however, that the
Hong Kong Commission has inherited a similar power.

The SDO, unlike United Kingdom law, specifically authorises the
Commission to litigate but fails to mention any law other than itself. This
omission may prevent the Commission from invoking other laws. Clause 21
ensures that this problem will not arise here.

Proposed amendment
HEZ B IEE B

Clause 21 (See annex I11)
RHIEZESE 21 1% (REHE 1)

SECRETARY FOR HOME AFFAIRS: Mr Chairman, the Secretary for Home
Affairs is already empowered under the SDO to make a regulation to allow the
EOC to bring proceedings in its own name and such regulation approved by this
Council came into effect since December 1996.

The amendments proposed in clause 21 are, therefore, unnecessary and
irrelevant. | believe this is the reason why the Honourable Miss Christine LOH
now proposes to repeal clause 21 by this Committee stage amendment.
However, this Committee stage amendment not only seeks to repeal clause 21 but
also to empower the EOC to bring judicial review proceedings under the SDO.
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As the Commission can bring judicial proceedings under the existing SDO, there
is really no need for an express provision in the Ordinance.

Mr Chairman, though the Administration agrees to the proposed deletion
of clause 21, its objects to this Committee stage amendment which also seeks to
make it expressly that EOC can bring judicial review proceedings. Mr
Chairman, may | put down a marker that if this Committee stage amendment is
defeated, the Administration will also object to clause 21 in its original form.

Question on amendment put.
EIEFE . #E 7R R -

Voice vote taken.
T B R

EZEIR AZEGHETHE AR -

lll

EZEIF EREBESUERE  BIMNBEALRRZIHEER - BAEREDRS
21 RENFECBIESR - TLUEE

& Bt Rk Bl ZHH RoRER - AR N | 3 HiZHf 2 d
BEH T DUEfTRR -

(i

EREIRE ESMNEZEMEMERR - BE5 A EMEER 2 B ER R R

Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
CHAN, Mr CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr
HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James
TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE
Cheuk-Yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr
LAU Chin-shek, Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr LEUNG
Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan, Miss Margaret NG, Mr SIN
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Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for the amendment.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr
Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James
TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr
Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY
Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE
Kai-ming, Mr LO Suk-ching and Mr NGAN Kam-chuen voted against the
amendment.

THE CHAIRMAN announced that there were 30 votes in favour of the
amendment and 26 against it. He therefore declared that the amendment was
carried.

EEETFTEEMERBESREE 30N XHE 26 A - HREZEMEBIEXE S
& o

The clause 21, as amended, put and agreed to.
P IEZ 5 21 1§ 2 # i 75 7 % » iy € i -

Clause 24
BB B =5 24 {5

MISS CHRISTINE LOH: Mr Chairman, | move that clause 24 be amended as
set out in the paper circulated to Members.

This clause repeals several exceptions in Schedule 5 of the SDO. These
exceptions are obsolete or redundant because of clauses 7, 8, 9 and 10 of the Bill.
The Committee stage amendment to clause 24 repeals an additional exception in
the Ordinance. The repealed exception presently permits marital status
discrimination in the Home Ownership Scheme and Private Sector Participation
Scheme.

Single-parent families have long complained of being treated unfairly in



LEGISLATIVE COUNCIL — 11 June 1997
ik — —hAhtEARNA+—H 245

this area and | understand the Government has recently revised the rules of
eligibility for these schemes to eliminate the discrimination. So, | think
everybody should

support this clause. Thank you.

Proposed amendment
HEZ B IEE B

Clause 24 (See annex I11)
BB EZEE 24 & (R4 111)

SECRETARY FOR HOME AFFAIRS: Mr Chairman, clause 24(a) seeks to
repeal all the terms as defined in Part 1 of Schedule 5 to the SDO.

These terms are defined for the purpose of the exemptions provided for in
Part 2 of the same Schedule. Exemptions under Part 2 of the Schedule include,
inter alia, different treatment of persons of different marital status arising from
provisions of the Civil Service Regulations. This exemption makes sure that
the double benefits rule, as currently applied in the Civil Service, will not be
rendered unlawful under the Ordinance.

All these exemptions are reasonable and necessary. A repeal of the
interpretative provisions so as to handicap the use of these reasonable
exemptions is totally unacceptable. As | have explained above, all the
exemptions provided for in the SDO are reasonable and necessary.

The effect of clause 24(b) is to repeal the exemptions as described in Items
3 to 8 except for Item 6 of Part 2 of Schedule 5 to the SDO. The Committee
stage amendment now proposed by Miss LOH seeks to repeal also the exemption
as described in Item 6, that is the exemption given for the Home Ownership
Scheme and Private Sector Participation Scheme.

Notwithstanding the Committee stage amendment, Honourable Members
may wish to note that to repeal the exemption provided for under Item 3 of
Schedule 5 as proposed in clause 24(b) would have necessitated a discrimination
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of the current policy of allocating departmental quarters to married but not single
members of disciplined services. The repeal of this exemption, therefore, will
mean either a lot more quarters have to be constructed or married disciplined
officers have to wait much longer before being allocated quarters.

Mr Chairman, the Administration objects to this Committee stage
amendment and, irrespective of whether the Committee stage amendment is
defeated or not, having particular regard to the effect of clause 24 on current
policy of allocating quarters in the disciplined services, strongly objects to clause
24 in its original form.

Mr Chairman, the Administration objects to clause 17.

MISS CHRISTINE LOH: Mr Chairman, the Government objects because it
wants to retain a convenient discriminatory practice for its own quarters in the
disciplinary services. Frankly, they could just have a points system and if you
are not married you may have a lesser need and therefore you have fewer points.
They can solve this without having a blatant discriminatory set of regulations
within the Government.

That is all, Mr Chairman. There is no reason to support the Government
on this.

Question on the amendment put.
EIEXZ #EEN 7R -

Voice vote taken.
V=i

EZEIR AZEGHETHEARR -

EZEXFE  BEIEES

T8 B#EELRRIEER - EREEENS
24 fREIFR ZEBIESE - TLUHE:

3o

|
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ik Bt Rk Bl 2 H RoRER - AR NHE 3 HiZH 2 d
EEBH T DUEfTRR -
2ZEEF FAULTERHERERR  BEGAEMEM™? IFHEX 1A -
BEBURRIRAGR -

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG
Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan, Miss CHAN Yuen-han, Mr
Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek,
Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Miss Margaret NG, Mr SIN
Chung-kai and Dr John TSE voted for the amendment.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr
Frederick FUNG, Mr Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard
YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Mr Paul
CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui,
Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW Cheung-kwok,
Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Mr MOK Ying-fan, Mr
NGAN Kam-chuen and Mr YUM Sin-ling voted against the amendment.

THE CHAIRMAN announced that there were 25 votes in favour of the
amendment and 30 against it. He therefore declared that the amendment was

negatived.
EEETEEMERBERE 26 A KHZF 0N - IREEMEBERES
e

Question on original clause 24 put and negatived.
IRBEZ B 24 I8 Z B 7E 7R - 1 JEH# -
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Clauses 25, 28, 29, 31, 32, 33, 35, 36, 39 and 40
fRPIFZEEE 256~ 28~ 29~ 31~ 32~ 33~ 35~ 3639 & 40 f&¢

MISS CHRISTINE LOH: Mr Chairman, | move that these clauses specified be
amended as set out in the paper circulated to Members.

These Committee stage amendments delete various clauses relating to the
DDO.

| told the Bills Committee | would delete these clauses to allow us to focus
on other clauses which are more urgent. | believe, again, the Government
supports these deletions, so | hope we will just get on with it.

Proposed amendments
HEZ B IEE B

Clauses 25, 28, 29, 31, 32, 33, 35, 36, 39 and 40 (See annex I11)
GBS 252829+ 31+32+33+35+36+39 K 401& (B 111)

SECRETARY FOR HEALTH AND WELFARE: Mr Chairman, the
Administration agrees with the proposed deletions which preserve the relevant
provisions of the DDO in their original form.

Question on the amendments put and agreed to.
EIEFEZ#FHERE R - L€ -

Question on clauses 25, 28, 29, 31, 32, 33, 35, 36, 39 and 40, as amended, put
and agreed to.

PSEIEHIIRPIE K 25 28~ 29~ 31 > 82 33~ 35> 36~ 39 R 40 ¥
BN AR W

2EEIFE : HRME 252829313233+ 35>36 39 & 40 AT HE)
wm B EGR LB EREER R - B F 252829 31 32>
33~ 35 36 39 K 40 & 1 5 F &= ) £ o
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Clause 26
& B B 5 26 6

MISS CHRISTINE LOH: Mr Chairman, | move that clause 26 be amended as
set out in the paper circulated to Members.

We have already voted once on this with the Disability Discrimination
Ordinance. This is the clause that deals with international standards listed for
the new Equal Opportunities Commission function. | would not repeat the
argument here.

Proposed amendment
K7 B IEE A

Clause 26 (See annex I11)
RHIEZESE 26 & (REE 1)

SECRETARY FOR HEALTH AND WELFARE: Mr Chairman, the
Administration strongly objects to both clause 26 and the Committee stage
amendment for reasons that the Secretary for Home Affairs has explained earlier
in respect of clause 3 of the Bill.

Honourable Members will remember that clause 3 of that Bill was rejected
by this Committee earlier today.

Question on the amendment put and negatived.
EBIEXEZ#FHEE R T IEH -

The original clause 26 was negatived.
JRBEZ 45 26 (&7 /& i -

EZEXIF AN E=BEZEGAIREEILE 26 M AAGRIER > IER T2
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BZEGN A FEEME 30 BB 26 A MEZ — B M ARG ERL -
RIgE - 55 30 R AN G HREH - MEZBR SR & AR R FEZ -

Clause 27
B B =5 27 {6

MISS CHRISTINE LOH: Mr Chairman, | move that clause 27 be amended as
set out in the paper circulated to Members.

This is the clause that deals with indirect discrimination and | will not
repeat the arguments here.

Proposed amendment
K7 B IEE A

Clause 27 (See annex I11)
RHIEZESE 27 & (REE 1)

SECRETARY FOR HEALTH AND WELFARE: Mr Chairman, the
Administration strongly objects to both clause 27 and the Committee stage
amendment for reasons that the Secretary for Home Affairs has explained earlier
in respect of clauses 4 to 6 of the Bill.

Clauses 4 to 6 of the Bill were rejected by this Committee.

Question on the amendment put and negatived.
EBIEXEZ#FHEE R T IEH -

The original clause 27 was negatived.
JREEZ 45 27 (§ 1 i -
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Clause 34
& B B =5 34 5

SECRETARY FOR HEALTH AND WELFARE: Mr Chairman, the
Administration objects to clause 34 for reasons as the Secretary for Home Affairs
has explained earlier in respect of clause 17 of the Bill.

Clause 17 was rejected by this Committee.

Question on the amendment put and negatived.
EBIEXEZ#FHEE R T IEH -

Clause 37
BB B =5 37 &

SECRETARY FOR HEALTH AND WELFARE: Mr Chairman, we expect
that conciliation by the EOC would not take more than two years to complete.
In any case, by virtue of section 82(3) of the DDO, the District Court may
consider any claim or application which is out of time if it considers it is just and
equitable to do so. Therefore there is virtually no need for amending the
Ordinance at this stage.

Mr Chairman, the Administration objects to clause 37.

MISS CHRISTINE LOH: Mr Chairman, it is clear that the Secretary does not
strongly object as she objected to a number of previous cases. So, | will have
another go. This is the one that really allows time in conciliation to not count
against time to file claims. 1 still think it is good for you to support this.

Question on clause 37 put.
IR P S 37 1§ 2 #E RS (75 70 -

Voice vote taken.
T B R
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2ZEEFE AZEGHETHEAAERR -

EZEIF ERESUERE  BMARELRRZIHEAER - F 37 M AK
fPRPIEZ -

ik Bt Rk Bl 2 RoRER - AR N HE 3 Mz 2 d
BEH T DUEfTTRR -

i

2ZEEFE FAULTERHEMERR  BEAEMEEM ? MR 3 A - BH
T 3R R R

p=q1l

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr
YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan,
Miss CHAN Yuen-han, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert
HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr
LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan, Miss Margaret NG, Mr
SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI,
Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James TIEN, Mr
CHAN Kam-lam, Mr CHAN W.ing-chan, Mr Paul CHENG, Mr CHENG
Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP
Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO Suk-ching and Mr
NGAN Kam-chuen voted against the motion.

THE CHAIRMAN announced that there were 30 votes in favour of the motion
and 25 against it. He therefore declared that the motion was carried.
EEGEFEEMEREES 30 N - EHF 26 A - L2 5 10 ok 5 &
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Clause 38
o I B K55 38 {6k

MISS CHRISTINE LOH: Mr Chairman, | move that clause 38 be amended as
set out in the paper circulated to Members.

Clause 38 ensures that the EOC is able to bring judicial review
proceedings in relation to laws other than the DDO which are nevertheless
relevant to its function.

I hope you will support this. | already explained why earlier on this
morning.

Proposed amendment
HE7E B IEE N

Clause 38 (See annex I11)
BB EZEE 38 & ( RHE 1)

SECRETARY FOR HEALTH AND WELFARE: Mr Chairman, the
Administration objects to both clause 38 and the Committee stage amendment.
Clause 38 seeks to repeal the provision empowering me to make regulations
governing when and how the EOC would bring and maintain proceedings. We
see no need to make this amendment at this stage. Indeed we are in the process
of making such regulations. Mr Chairman, we therefore object to clause 38.

The Committee stage amendment seeks to repeal clause 38 but to add an
express provision to empower the EOC to bring judicial review proceedings
under the DDO. As the Commission is already able to bring judicial review
proceedings, it is not necessary to state this power of the Commission explicitly
in the Ordinance. We therefore object to this Committee stage amendment.

Despite that, we agree with the proposed deletion of clause 38. Mr
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Chairman, if the Committee stage amendment is defeated, we would also object
to clause 38.

MISS CHRISTINE LOH: | think it is time to support this Committee stage
amendment, Mr Chairman.

Question on the amendment put.
EIEFEZ #E 7R R -

Voice vote taken.
T B R

EZEIR AZEGHETHEAERR -

lll

EZEIF EREBESUERE  BMNBEALRRZIHEER - BAEREDRS
38 RENRE B IER » FLUEMS -

ik Bt Rk Bl 2 RoRER - AR N 3 Mz 2 d
BEH T DUEfTRR -

(i

2ZEEF FAIULTERHERERR S BEHAEMER? IFHEX 1A -
BEURRIRAGR -

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr
YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan,
Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek,
Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce
LIU, Mr MOK Ying-fan, Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE
and Mr YUM Sin-ling voted for the amendment.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr NGAI Shiu-kit, Mr LAU
Wong-fat, Mr Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI,
Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James TIEN, Mr
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CHAN Kam-lam, Mr CHAN W.ing-chan, Miss CHAN Yuen-han, Mr Paul
CHENG, Mr CHENG Yiu-tong, Mr CHOY Kan-pui, Mr David CHU, Mr IP
Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO Suk-ching and Mr
NGAN Kam-chuen voted against the amendment.

THE CHAIRMAN announced that there were 29 votes in favour of the
amendment and 25 against it. He therefore declared that the amendment was
carried.

EEETEEMERBERE 29 A XHE 20 A - IR EZEMEBIEXEE
& o

question on clause 38 as amended, put and agreed to.
PENEIE Z 38 I 2 # i (] 5 76 e » iy JE i

New clause 16A Claims under Part 11l or 1V
Bl R BIEZEE 16A & B NIV S EFER

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

KON HFNE X A EHE - WHHE (F#HEW) B 46 (5 (69 E - Zp
g/

MISS CHRISTINE LOH: Mr Chairman, | move that new clause 16(A) as set
out in the paper circulated to Members be read the Second time.

The new clause amends the SDO to authorize several specific remedies
including, in particular, reinstatement. These remedies are already available
under the DDO and | urgently need it in respect of sex discrimination. | think
this is one of the ones that we will probably win and | wish to thank Members in
advance.

AtREENS - K > RELEREREGHH > TBEBHOER - 9H
BALTE R BERSEEEEN  OREEATEREZHENEE M
AL N LB H A 53 TENXAREANAERES - EZEBN T - A FEE
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o EFHEBN  ATBEEMERGH > RAERRAEERE - LEEBRE
EEEAER - SEHZEHE RS - BT X 8 50E B0 T 3% F1
> WHEGEMZ LU A A EH R MR TIF - ATDUE < i o0 8 5 K
B X TiERyEL - hEERN - B LR -

HEBEREHH : EFE  BEAKRIFO+oWNE  FEEFZHZLERR
BEZER M AR R EMMR TN - EMfckR T IFER - LA
B AL R &% & B 3 Y A8 A 5 1 Bl e £ 2 T AF - B R GE B I A 12 2 {9 52
PRI N LAEZ BBt AT R BE 0 < (H K - DR M MR8 R 5 e A\ L mlRE 5
R e K= - By DU A Bl £ TAF 2 JE 5 R EE Y - b At 1 52 355 55
BEh<  BROHILRFEEELER » CPia 7 M — @& - SRR
RANLEEERS - F#ERELRFEREREEHEBELER - #HH X
FE o

SECRETARY FOR HOME AFFAIRS: Mr Chairman, new clause 16A as
proposed by Miss LOH contains provisions similar to the original clause 16 of
the Bill, that is, to empower the District Court to make remedies including
reinstatement order. | have stated the Administration's objection when
discussing clause 16. | would like to make use of this opportunity to reiterate
our objection to this proposed new clause. For the sake of good labour relations,
the Administration considers that the courts should be empowered to order
re-employment only when both the employer and employee concerned consent,
yet such a condition is not written into this new clause 16A.

| should add that the provision of such a condition will mean not only that
an employer will not be compelled to re-employ a person, it will also mean that a
former employee will not be compelled to accept re-employment even though she
or he may prefer other remedies such as compensation.

Mr Chairman, the Administration objects to this new clause 16A.

MISS CHRISTINE LOH: | am also happy that the Administration does not
strongly object.

Question on the Second Reading of the clause put.
Y - ey Yo+ O
Voice vote taken.
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e

TR AZEERETHARR -

EZEIF ERESNERE  BHNEBAFRRZEER - HaIHE 16A
& » DL -

s L& Bt Ry Bl Z M RORIER - ARR{E | 3 (HZHZH
EEBH T DUEfTRR -

EREIR FSMLZERHMERR  BEERMEMEER?HIX 2 A - HHE
N 3R R R

Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
CHAN, Mr CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr
HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James
TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE
Cheuk-Yan, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Andrew CHENG,
Mr CHENG Yiu-tong, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU
Chin-shek, Dr LAW Cheung-kwok, Mr LAW Chi-kwong, Mr LEUNG
Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan, Miss Margaret NG, Mr SIN
Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI, Mr Henry
TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James TIEN, Mr CHAN
Kam-lam, Mr Paul CHENG, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr
David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO
Suk-ching and Mr NGAN Kam-chuen voted against the motion.

THE CHAIRMAN announced that there were 33 votes in favour of the motion

and 22 against it. He therefore declared that the motion was carried.
EEGEFEEMEREES 33 N HE 22 A - L2 5 10 ok 5 &

Clause read the Second time.

{8 1 22 fR ST A 5

MISS CHRISTINE LOH: Mr Chairman, | move that new clause 16A be added
to the Bill. Thank you, Chairman.



LEGISLATIVE COUNCIL — 11 June 1997
258 ik — —hAhtEARNA+—H

Proposed addition
HE 7 HT I 7

New clause 16A (See annex 111)
HETROEE 16A & ( BB 111)

Question on the addition of the new clause proposed, put and agreed to.
15 1 #7 1F X B RSIE 7 - BB R 75 2R - L JE i -

New clause 16B Claims under Part Il or 1V
Bl R BIEZE 16B & B NIV S EER

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

KON HFNE X A EE - WHIE (F#HEMW) B 46 (5 (69 E - Zap
LI -

MISS CHRISTINE LOH: Mr Chairman, | move that new clause 16B as set out
in the paper circulated to Members be read the Second time.

This new clause repeals the bar against damage awards for any indirect sex
discrimination that was done unintentionally. This limitation was copied
originally from the United Kingdom law, but the United Kingdom provision was
repealed last year after the European Court concluded that the limitation unjustly
deprived a claimant of an effective remedy for indirect discrimination.

HtREENS - K > EHEEEHRNELZEL A EBXEERME - i
BRAERBMENRHT » A8 RHESCEBELHE - ZEE TEREH 20
Tk RBEEH > BT FNLFESHHEERD -

Wl A EAREEEEZRFRE T 16 BT LR 35 E A XIE K IUEE
ERESE - A2 E R HCE B HRAF M WE] - M HEFCHEE 16 &t
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ERBERET -

BN LR EHELLY -

SECRETARY FOR HOME AFFAIRS: Mr Chairman, new clause 16B as
proposed by Miss LOH contains provisions similar to the original clause 16 of
the Bill, that is, to repeal the original provision in the SDO, which provides that
there shall be no award of damages if indirect discrimination is completed
unintentionally.

| have stated the Administration's objection when discussing clause 16. |
would like to make use of this opportunity to reiterate our objection. The
original provision in the SDO is a fair provision expressly when
anti-discrimination legislation is so new to Hong Kong.

In the United Kingdom, a similar provision was amended only after the
relevant legislation had been in operation for some 20 years. The amended
United Kingdom legislation provides that for unintentional indirect
discrimination, damages may be awarded only where it would not be just and
equitable to grant other damages alone. Such a condition, however, has not
been written into Miss LOH's proposal.

Mr Chairman, the Administration objects to new clause 16B.

MISS CHRISTINE LOH: Mr Chairman, Mr TIEN and the Administration was
obviously not willing to listen to what | was saying. It was not through long
years of public education that the United Kingdom Government decided to
change the law. It was because it was pressed on them by the European Court.
The Court did so because it felt that the limitation unjustly deprived a claimant of
an effective remedy for indirect discrimination. So, you should vote with me
and not with the Administration.

EZEIRHILREES  EOHEME?
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Question on the Second Reading of the clause put.
EPIE R B RS E KR -

Voice vote taken.
LV =i

EZEIR AZEGHETHE AR -
EREIR ERESUEZE  BMNHEMALRRIEER @« HETAUE 168
k> PLLTHE -

ik Bt Rk Bl 2 H RoRER - AR NHE 3 Mz 2 d
EEBHE T DUEfTRR -

2ZEEFE FAULTERHERERR  BHAEMEERM ? MR 1 A - BH
T 3R R R

p=q1l

Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
CHAN, Mr CHEUNG Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss
Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr
WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan, Miss CHAN
Yuen-han, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO, Mr LAU
Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Miss Margaret NG, Mr
SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Frederick FUNG, Mr
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Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James
TIEN, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Mr CHENG Yiu-tong, Mr
CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him,
Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU,
Mr LO Suk-ching, Mr MOK Ying-fan and Mr NGAN Kam-chuen voted against
the motion.

THE CHAIRMAN announced that there were 27 votes in favour of the motion
and 27 against it.

ERXGEFEMEREESE 2T A K#H#E 27T A -

ELZEXR RBARBERER 1867 FERTHIGTHY A - A DUH P A7 65
REMERRE  BEEGR -

New clause 33A Claims under Part Il or 1V
BrEl R BIE A 33A & B NIV S EFER

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

KON HFNE X S EE - WHIE (F#HEW) B 46 15 (69 E - Zap
LI -

MISS CHRISTINE LOH: Mr Chairman, | move that new clause 33A as set out
in the paper circulated to Members be read the Second time.

This is the last vote that we have to take at Second Reading for these
amendments, and | just wish to at this stage thank Members for staying, for those
who have stayed. It is a pity one or two people who were supposed to have
supported the Bill never showed up tonight at all and | very much regret that.

This is the amendment for lifting the $120,000 damages cap in the DDO,
and again | think this is one of the ones that | will have majority support and |
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urge you to vote quickly.

SECRETARY FOR HEALTH AND WELFARE: Mr Chairman, the
Administration objects to new clause 33A. The existing provision on remedies
only came into effect in December 1996 and has yet to be put to the test.

As the general public is not yet familiar with the DDO, any amendment at
this stage would only cause confusion. We do not see any urgency to make the
amendment at this stage. We will request, however, the EOC to study the
proposal to remove the cap on damages in its forthcoming review in December
this year.

MISS CHRISTINE LOH: Mr Chairman, since Members have agreed to lift the
cap for the SDO, it would be wrong to not do so in this case, even more wrong
since the cap currently is lower.

Question on the Second Reading of the clause put.
-y 3 YO

Voice vote taken.
FEI B 5 76 ) o

EREIFE: AZEGHETEAERR -
2ZEIFE  EREXSMNZE  HNHBHRRIAZEER - HETHWE 33A
& TLLZ3 -

BRNEERERIS L2 BB RER - ARETHE 3 EZEMoF
EEHE T - DLEfTRE -

EZTEIF: BIMNE
o,

I IZE T ERR B4 A LA SR 7 3R BN &R

all
\]]]]]]

Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
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CHAN, Mr CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr
HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James
TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE
Cheuk-Yan, Miss CHAN Yuen-han, Mr Andrew CHENG, Dr Anthony
CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr
LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan,
Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling
voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI, Mr Henry
TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James TIEN, Mr CHAN
Kam-lam, Mr CHAN Wing-chan, Mr CHENG Yiu-tong, Mr CHEUNG
Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose
LAU, Mr LEE Kai-ming, Mr LO Suk-ching and Mr NGAN Kam-chuen voted
against the motion.

THE CHAIRMAN announced that there were 31 votes in favour of the motion
and 23 against it. He therefore declared that the motion was carried.

2R EITHFEMERBEELEI AN REE23 AN -MREEMBEEERTSE -
Clause read the Second time.

168 1) B 2 {6 SO AR —FE -

MISS CHRISTINE LOH: Mr Chairman, I move that new clause 33A be added

to the Bill.

Proposed addition
HE 7 HT I 7

New clause 33A (See annex 111)
HETRVEE 33A & ( BB 111)

Question on the addition of the new clause proposed, put and agreed to.
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Council then resumed.
2HEETEgGEmMEEBIILER -

Third Reading of Bill

1RHlE % =38

SEX AND DISABILITY DISCRIMINATION (MISCELLANEOUS
PROVISIONS) BILL 1996
(1996 F MR RERIXIR (HEHRE) EHEZR)

MISS CHRISTINE LOH: Mr President, there is not very much to add. | thank
Members for speaking and for supporting important amendments to the Sex and
Disability Discrimination (Miscellaneous Provisions) Bill. We have worked
very hard on this and | think | just wish to take this opportunity to thank our
long-suffering Chairman, Dr the Honourable LEONG Che-hung, for having
chaired several years worth of this effort. | also wish to thank, of course, the
staff who have been following this for us and I think this is a suitable occasion
for me to also thank my own personal staff for having spent many, many long
hours on this.

With that I think, | hope we do not have to argue with the Administration
very much longer. Mr President, the Sex and Disability Discrimination
(Miscellaneous Provisions) Bill 1996 has passed through Committee with
amendments. | move that this Bill be read the Third time and do pass.

SECRETARY FOR HOME AFFAIRS: Mr President, it is not usual in the
Legislative Council for anyone to speak on the Third Reading of a bill. | am
taking this unusual step because this Council is faced with an unusual situation.
Honourable Members are being asked to enact a Bill which seeks to amend the
Sex and Disability Discrimination Ordinances. But in fact most of the clauses
contained in the Bill are proposed Committee Stage amendments which were not
accepted by the Council when these two Ordinances were enacted in 1995.

Since then, there has been no change in the circumstances in Hong Kong to
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suggest that the decision made by the Council then should be reversed. | wish
to stress once again the Administration's strong objection to Miss LOH's
approach to hastily amend the law without knowing the full impact of its
consequences. The Bill is neither necessary nor desirable at this stage. It will
only disrupt the smooth implementation of the Ordinances.

Mr President, | urge Members to vote against the Third Reading.

MISS CHRISTINE LOH: Mr President, the Government cannot learn to suffer
defeat with some face, even at this hour in the early morning. | will not spend
any more time because | know everybody is very tired and wish to go home.

But frankly, the amendments that have passed tonight are eminently
sensible. They are not going to confuse anybody. If anybody needs to use the
bill to go ahead and sought remedy for discrimination they have suffered, what
we have done tonight is to have given them better remedies and better ways for
pursuing those problems.

ER S AREEBERE T - KR CER) B 51 HRE (DR =1
OIEENREFER  LERINAET =—#EZEIEZNEF » LiZ&
ETH A HARRGIERORNE - EE LU EF&EE EZ&EE - "I
—FEAEEE LA Y o AR A A R A AR ER DURT — iR HOE A
RETEFEZET (EMR) B ERFENRAILIES -

Question on the Third Reading of the Bill put.
&P 5 5 = B & i 75 7 R

Voice vote taken.
FEI B 5 76 ) o

TR AARBGETR AR -

M BEMSORE B HSARRZRESD ¢ (1996 4 £ 5 RIEHK I
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il CRE TE AR 78 ) 5 B B 5 ) T DL = 78 3lf 38 58

e ek Bt Rk Bl ZHH RORERE - AR N 3 Mz 2 d
EBEH T DUEfTRR -

i

N a#ﬁf*%'%ZHu me iR EE P ERR - 2G5 G EMEERN 7 |
TN 3R R A

Mr Martin LEE, Dr David LI, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert
CHAN, Mr CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr
HUANG Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James
TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE
Cheuk-Yan, Miss CHAN Yuen-han, Mr Andrew CHENG, Dr Anthony
CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr
LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan,
Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE and Mr YUM Sin-ling
voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI, Mr Henry
TANG, Dr Philip WONG, Mr Howard YOUNG, Mr James TIEN, Mr CHAN
Kam-lam, Mr CHAN W.ing-chan, Mr CHENG Yiu-tong, Mr CHEUNG
Hon-chung, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose
LAU, Mr LEE Kai-ming, Mr LO Suk-ching and Mr NGAN Kam-chuen voted
against the motion.

THE PRESIDENT announced that there were 31 votes in favour of the motion
and 23 against it. He therefore declared that the motion was carried.

EEGEMERRRAES 31 A - OB H 23 A - MR 2 2 7 5 % 168

Bill read the Third time and passed.
figk o B 2 A = R e

ADJOURNMENT AND NEXT SITTING
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RKERTFTREE

ER:ER(FREH)  ABBEEMAKRE  UEGAARBR - ILEEAH
TEHEW=TT2K307@ET -

Adjourned accordingly at one minute past Three o'clock on 12 June 1997.
E#HFR— N ECFENA T ZHER S 01 K& -



