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Third Reading of Bill

1RHlE % =38

THE SECRETARY FOR SECURITY reported that the
TR 2 F] # 5 5E

CRIMES (AMENDMENT) (NO. 2) BILL 1996
(1996 FHIEZFEIT (1BET) (HB|25) KHAEE)

had passed through Committee with amendments. He moved the Third Reading

of the Bill.
REEROBEBEEEETFRBEE - MR =8 LG EK -

Question on the Third Reading of the Bill proposed and put.
&P K =B I8 15 BERT 7 2R -
Voice vote taken.

T F KR

Miss Emily LAU claimed a division.
PR B ERE AR -

R ARBRETRELRR -

R BB 3 S HRAEBRADROREACEREAGERERE
3 -

R EREBESGHEE  BAAHERRZEER © (1996 F£HEFRT (E5])
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Mr Martin LEE, Mr SZETO Wah, Mr Albert CHAN, Mr CHEUNG Man-kwong,
Mr Frederick FUNG, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU,
Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG
Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan, Mr Andrew CHENG, Dr
Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Mr LEUNG Yiu-chung,
Mr Bruce LIU, Miss Margaret NG and Mr SIN Chung-kai voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Dr David LI, Mr Edward HO, Mr Ronald
ARCULLI, Mrs Miriam LAU, Dr LEONG Che-hung, Mr Eric LI, Mr Henry
TANG, Dr Philip WONG, Mr Howard YOUNG, Mr CHAN Kam-lam, Mr
CHAN Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr CHENG
Yiu-tong, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming and Mr LO
Suk-ching voted against the motion.

THE PRESIDENT announced that there were 23 votes in favour of the motion
and 20 votes against it. He therefore declared that the motion was carried.
THREMEBERERE 3 A REF 20N - WREEMEEXEHE -

Bill read the Third time and passed.
o B 2 S = L E

Resumption of Second Reading Debate on Bill
T 1B 1B E 2 — B 5 iR
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WEAPONS OF MASS DESTRUCTION (CONTROL OF PROVISION OF
SERVICES) BILL
(KAEERRE (RUERBOEH) RAEE)

Resumption of debate on Second Reading which was moved on 23 April
1997
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SECRETARY FOR TRADE AND INDUSTRY: Mr President, the Weapons of
Mass Destruction (Control of Provision of Services) Bill was introduced into this
Council on 23 April 1997. The Bill seeks to make it an offence for a person
who knowingly provides services to assist the development, production,
acquisition or stockpiling of weapons of mass destruction. Examples of such
services are financing, sourcing of materials, the provision of training,
technological information or know-how, and other consulting services.

After the introduction of the Bill, we have exchanged views with
Honourable Members who have indicated interest in the Bill. As a result of
these discussions, the Administration will be introducing a number of technical
amendments to impose conditions on the exercise of certain powers provided for
under the Bill, to provide a clear definition of the agencies responsible for
enforcing the Bill, and to improve the drafting of a number of provisions. | will
explain these amendments during the Committee stage, but | would like to take
this opportunity to thank Members for the thought they have put into studying
the Bill.

| would also like to take this opportunity to thank in particular the
Honourable James TO's support of the Bill. | would wish to state for the record
that under the "one country, two systems" concept embodied in Hong Kong's two
legal documents, namely the Joint Declaration and the Basic Law, Hong Kong
will continue to enjoy after the transition a high degree of autonomy in trade and
economic affairs. Hong Kong will continue to legislate and enforce its own
trade controls system, maintain the integrity of the system to our satisfaction and
to the standards expected of us by our international trading partners. It is in
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Hong Kong's own interests to ensure that our trade controls system is one that is
respected by the rest of the world. | wish to emphasize that we are doing this
for Hong Kong's own interests and not as a result of pressure put on Hong Kong
by any other country.

| have already explained the necessity for the Bill when | moved the
Second Reading in April. The need arises from Hong Kong's necessity to have
undisrupted access to high-tech goods to support our commerce and industry.
To this end, it is indispensible for us to have a strategic trade controls system
which closely follows the highest standards accepted by the international
community. The enactment of this Bill represents a further step towards this
goal.

The Honourable James TO referred just now to the issue of foreign affairs.
Under the Joint Declaration and the Basic Law, Hong Kong will remain a
separate trading entity and a separate customs territory after 1997. Part and
parcel of this autonomy would mean Hong Kong maintaining a separate and
autonomous import and export control system, including control on strategic
commodities. The basis of our control is trade- and economic-oriented and
therefore falls squarely within Hong Kong's autonomy, now and after 1997. As
a world class trading economy and a responsible community, we are committed
to exercising the highest level of control in all illegal activities including the
illegal trading of weapons of mass destruction. Hong Kong will continue to
implement its own law to the full professionally and impartially.

Mr President, I comment the Bill to this Council's support subject to the
amendments that | will be moving in the Committee stage. Thank you.

Question on the Second Reading of the Bill put and agreed to.
KO HFE B S GE 7R - Lm0 -

Bill read the Second time.
RN S =

Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).
W1 (EFZFEH) B 43 EF (DFAHIHE IO EENZET 2 EESEF

=,
iz
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Committee stage of Bill
BHEEEEREZESTEERE

Council went into Committee.
AREAEREREZESFRBE -

WEAPONS OF MASS DESTRUCTION (CONTROL OF PROVISION OF
SERVICES) BILL
(KAEERRE (RUERBOEH) RAEE)

Clauses 1, 2, 3,5to 9 and 12
GEHEZEE 123 5% 9 K 12 &

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that the
clauses specified be amended as set out in the paper circularized to Members.

The amendments to clauses 1, 5 and 12 are technical amendments mainly
to improve the drafting of the Bill. The other amendments serve mainly two
purposes: to impose conditions on the exercise of certain enforcement powers
provided for under the Bill, and to clarify the definition of the agencies
responsible for enforcing the Bill.

Enforcement powers

Amendments to clauses 6 and 7 deal with the power of enforcement
agencies to enter and search premises. Under the existing clauses, enforcement
agencies can enter and search premises and place without a warrant except for
domestic premises. The amendments will require enforcement agencies to
apply for a warrant before entering and searching any kind of premises and place.
The amendments to clause 6 will also specify the time limits for the detention of
aircraft and vessels of a specified tonnage.

The amendments to clause 8 makes it clear that a suspect cannot be
detained for further inquiries longer than it is necessary while a maximum
detention period of 48 hours has already been provided in the clause.
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Enforcement agencies

Amendment to clauses 3 and 9 seek to clarify the definition of agencies
responsible for enforcing the Bill. The Bill, as currently drafted, empowers the
uniformed branch of Customs and Excise Department and authorized officers to
exercise any powers conferred by the Bill. The term "authorized officers" is
currently defined under clause 3 to include, apart from a police officer of the rank
of inspector or above, any public officer authorized by the Commissioner of
Customs and Excise. The purposes of authorizing public officers are twofold:
(1) to allow the Trade Controls Officer grade, a non-uniformed branch in the
Customs and Excise Department, to enforce the law, and (2) to allow technical
experts, for example, Government Chemists, to assist in the investigations. The
former will play a major role in the enforcement of the Bill while the latter will
mainly play an assistant role. To better spell out the two different roles,
amendments to clause 3 provide specifically that public officers mean officers
employed in the Trade Controls Officer Grade in the Customs and Excise
Department while a corresponding amendment is made to clause 9 to allow
enforcement agencies to bring in assistants necessary for the performance of
duties.

Thank you, Mr Chairman.

Proposed amendments
HEZ B IEE B

Clause 1 (See annex VI11l)

EAIEZEE 11 (REEE VI

Clause 2 (See annex V11l)
BHEZESE 21 (REEE VI

Clause 3 (See annex VI11l)
BHEZESE 31 (REEHE VI
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Clause 5 (See annex VI11l)
BHEZESE SE (REEHE VI

Clause 6 (See annex VI11I)
BHEZESE 6 & (REEHE VI

Clause 7 (See annex V11l)
BHEZESE 71 (REEE VI

Clause 8 (See annex VI11I)
BHEZESE 81 (REE VI

Clause 9 (See annex VI11I)
BHEZESE 9 (REEHE VI

Clause 12 (See annex VIII)
RHEZESE 121 (REEE VI

Question on the amendments put and agreed to.
EIEFEZ#FHERE R - L€ -

Question on clauses 1, 2, 3, 5to 9 and 12, as amended, put and agreed to.
EIERIRAIEFEE 12850 £ 9 R 12 R HEHEKL[FERR - L 1EH

Clauses 4, 10, 11, 13, 14 and 15 were agreed to.
BEBIEEZRE 4~ 10 11~ 13 14 } 15 REEEE -

Council then resumed.
2EETEgGEmMEEBIIER -
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Third Reading of Bill

1RHlE % =38

THE SECRETARY FOR TRADE AND INDUSTRY reported that the
T F) e & A

WEAPONS OF MASS DESTRUCTION (CONTROL OF PROVISION OF
SERVICES) BILL
(KAEERRE (RUERBOEH) RAEE)

had passed through Committee with amendments. She moved the Third
Reading of the Bill.
REERCEBEEZEGERIGE  -MHE = LLEHERIEZE -

Question on the Third Reading of the Bill proposed, put and agreed to.
&P H K =B S IEH F# BRI 75 - L JEH i -

Bill read the Third time and passed.
fie 1) 55 2 8 = SE G e

Resumption of Second Reading Debate on Bill
T 1B 1B E 2 — B 5 iR

FAMILY STATUS DISCRIMINATION BILL
(R I iz B i A 5 22 )

Resumption of debate on Second Reading which was moved on 23 April
1997
MER— A A CENAB - +=H#HE_EiW

DR LEONG CHE-HUNG: Mr President, subsequent to the lengthy debate on
the Sex and Disability Discrimination (Miscellaneous Provisions) Bill 1996 two
weeks ago, three other equal opportunity Bills, namely the Family Status
Discrimination Bill, Equal Opportunity (Family Responsibility, Sexuality and
Age) Bill and Equal Opportunity (Race) Bill will receive Second Readings at this
sitting.
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As the Chairman of the Bills Committee on all these Bills, I shall now
speak on the Family Status Discrimination Bill. Mr President, this Bill is the
only Bill among these four that is introduced by the Administration. It is to
outlaw discrimination on the grounds of family status as a result of
overwhelming support of legislation against discrimination in this area as
reflected in the Government's 1996 consultation exercise on this issue. This
Bill is basically modelled on the Sex Discrimination Ordinance which we passed
a few years ago.

The subject matter of this Bill overlaps in substance, in particular Part Il of
the Equal Opportunity (Family Responsibility, Sexuality and Age) Bill
introduced by the Honourable LAU Chin-shek as a Member's Bill. All these
Bills cover family status discrimination areas of activities, including employment,
education, the provision of goods, facilities, services and premises.

There are, however, two main differences. Firstly, the scope of family
status or family status defined under this Bill is narrower than that defined under
Mr LAU Chin-shek's Bill.  Given the strong public objection to legal
recognition for the de facto spouse relationship as a form of family status, the
Administration proposes to define family status as the status of having
responsibility for the care of an immediate family member. As "immediate
family member" must be related to the person concerned by blood, marriage,
adoption or affinity, this proposed definition will cover inter alia relationships
between husband and wife, parent and child as well as near relatives. On the
other hand, under Mr LAU's Bill "family responsibility" or "family status" in
relation to persons means the following:

1. having responsibility for the care of another person, whether or not
that person is dependent or other than in the course of paid
employment;

2. the status of being a particular relative; or

3. the status of being a relative of a particular person.

Secondly, Mr President, this Bill proposes to empower the Equal
Opportunities Commission to oversee its implementation while Mr LAU's Bill

proposes to empower the District Court to hear cases brought there under this
Bill. It is very obvious that Mr LAU's proposal is for the reason of avoiding the
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charging effect.

As in the case of Sex and Disability Discrimination (Miscellaneous
Provisions) Bill which we passed a couple of weeks ago, Members of the Bills
Committee have divergent views on the Family Status Discrimination Bill, and
we have not come to any consensus.

Mr LAU has attempted twice to amend the definition of family status in
this Bill by broadening it along the lines of the definition of his Bill. All
versions have been ruled out by you, Mr President, on the grounds of charging
effect and the scope of the Bill. | understand Mr LAU will be proposing
amendments to this Bill, some of which has been claimed by the Administration
as having charging effect which will obviously need your ruling.

Mr LAU has finally said also to have Part Il of his Bill on discrimination
against family status deleted. | am sure he will speak on this some time later.

Mr President, after heated debates some provisions of the Sex and
Disability Discrimination (Miscellaneous Provisions) Bill 1996 passed a couple
of weeks ago, but after serious consideration the Administration has said they are
not to make parallel amendments passed in that Bill to the Family Status
Discrimination Bill, and the Honourable Miss Christine LOH will introduce
parallel amendments.

Now, | would like to say some of my personal thoughts on this particular
Bill and all the other Bills at the same time. Mr President, I welcome the
Administration's introduction of this Bill, but regrettably the Government has
still not made enough progress in other areas of anti-discrimination necessitating
Members to introduce Member's Bills in the line of this legislation as we see
today.

| am also disappointed that the Administration is unwilling to make
parallel amendments to those passed in the Sex and Disability Discrimination
(Miscellaneous Provisions) Bill. Not only will this delay the activity of this
Council in its very busy schedule over the next few days, but worse it would be
against the interests of Hong Kong in general and this Council in particular to see
similar laws on anti-discrimination yet have different provisions.
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With those remarks, Mr President, | commend to Members the Second
Reading of this Bill.
BTHhaEZEHH: TF g b —mEFEEZRERUER - FRZREIEDN
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MISS CHRISTINE LOH: Mr President, only two weeks ago the Administration
lobbied aggressively against every aspect of my Member's Bill to strengthen the
Sex and Disability Discrimination Ordinances. | am sure over the next few days
the Administration will again aggressively lobby Members not to prohibit
discrimination on the basis of age, sexual orientation or race.

The Administration claims that it has a policy of incremental progress in
regard to equal opportunities, but its actions are too tentative. The Bill is meant
as an example of incremental progress in this case, but Mr President, it is limited
to the smallest possible increment.

The Sex Discrimination Ordinance already prohibits discrimination on the
basis of marital status. This Bill will similarly prohibit discrimination based on
the person's family status, which means the person's responsibility for the care of
an immediate family member, such as a child. The Bill defines family status in
the narrowest possible way so that any family or dependent relationship that is
not already recognized by the law will enjoy no protection from private
discrimination under the Bill.

| recall, for example, the reported case of a woman who raised a child
abandoned by her neighbours as if the boy were her own. That family will not
be covered by this Bill nor will any other de facto family relationship no matter
how long-standing or how well-recognized it may be in the local community.
The heartless policy reason for this limitation is, and | quote the word used by the
Administration during the Bills Committee, "clarity”. The Administration
invoked the charging effect rule to block the Honourable LAU Chin-shek's
efforts to widen the definition as well as his efforts to make other minor
improvements by amendment.

Rarely has such a large Bill, Mr President, been used to take such a small
step. No one in this Council should mistake the Bill's bulk for meaningful
content. The 69 clauses and three schedules in it do no more than exhaustively
reproduce the provisions and limitations of the Sex Discrimination Ordinance.
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The only novel provision in this Bill is its bare minimum definition of family
status.

The Administration could have, Mr President, achieved exactly the same
effect by simply amending the Sex Discrimination Ordinance instead of
wrapping one new provision in a huge re-enactment of that entire ordinance.
But | suppose the Administration would not wish to use my Member's Bill as the
vehicle to amend the Sex Discrimination Ordinance.  As usual, the imperative
to squelch Member's Bills triumphs over good sense and thus we have a separate
and almost wholly redundant Bill before us.

Remarkably in some respects, the Administration apparently wants this
Bill to regress from existing law. The Sex Discrimination Ordinance was
changed in important respects two weeks ago when Members passed key clauses
of my Member's Bill. In particular Members will recall removing the damages
cap that crippled that ordinance, and authorizing the remedy of reinstatement by
votes of 31 to 25 and 33 to 22 respectively.

The Administration did not accept defeat gracefully, however, and has
declined to move parallel amendments to this Bill. 1 will, therefore, have to do
it at Committee stage. | assume the Administration, however, will not object to
these amendments this time.

With these words, Mr President, | support this Bill, but | deplore the
cramped and grudging mentality that shaped it.
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SECRETARY FOR HOME AFFAIRS: Mr President, | am grateful to Dr the
Honourable LEONG Che-hung and members of the Bills Committee, in
particular the Honourable LAU Chin-shek, for their careful examination of this
Bill and their comments.

After the enactment of the Sex Discrimination Ordinance and the
Disability Discrimination Ordinance, this is the third anti-discrimination Bill
introduced by the Government. In line with the Government's step-by-step
approach and as clear support was expressed in the public consultation exercise
last year for legislation to protect persons with family status from discrimination,
this is the opportune time to introduce such legislation.

Under clause 2 of the Bill family status is defined as the status of having
responsibility for the care of an immediate family member. By the term
"Immediate family member" in relation to a person means someone who is
related to the person concerned by blood, marriage, adoption or affinity. The
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merit of this definition is that it is clear and certain. It also meets the aspirations
and actual needs of our community.

The definition of immediate family member does not extend to
co-inhabitants of the same or opposite sex who are not legally married to each
other. During our public consultation exercise, an overwhelming majority of
the respondents expressed disapproval of giving legal recognition to such de
facto relationships. We understand and respect such views.

From the submissions received, it appears that most if not all of the
persons who require the protection from family status discrimination are the
single parents. The definition in the Bill covers them regardless whether the
children they have to care for are born in wedlock or are illegitimate. In either
case the children are related to their parents by blood. Other examples of
persons related by blood are brothers, sisters, grandparents, grandchildren, nieces,
nephews and cousins.  This list is not exhaustive.

There was concern whether the definition covers couples whose marriages
have not been officially registered in Hong Kong. | can confirm that a couple
whose marriage is contracted and registered in a system of law outside Hong
Kong are considered to be related by marriage for the purpose of the Bill.

As regards a couple who are married under traditional Chinese customs or
who have been living together for such a long duration that they are regarded as
husband and wife by their friends, relatives and neighbours, the principles of
family law apply and a couple whose marriage is valid under these principles will
be regarded as related by marriage for the purpose of the Bill.

Two persons are related by adoption only after the necessary procedure has
been completed and the adoption recognized by law. This is for the sake of
clarity.

Affinity is the relationship between a husband and his wife's blood
relatives and between a wife and her husband's blood relatives, for example,
father-in-law, mother-in-law and the spouse's brothers and sisters. Again, the
list is not exhaustive.
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As can be seen from the above, the definition of family status covers a
wide range of relationships recognized in law and our customs. | believe the
definition is broad enough to include those with family status who actually
require protection against discrimination on grounds of such status.

Mr President, during the Committee stage | shall move a number of
amendments to the Bill. The proposed amendments to the definition of "estate
agent" in clause 2 is to tie in with the definition of the same term as used in the
Estate Agents Bill passed by this Council on 21 May 1997.

The proposed deletion of subclause (5) of clause 8 is necessary because the
legislative provision referred to in the subclause, that is, section 14(2)(d) of the
Employment Ordinance, was repealed by the Employment (Amendment) Bill
1996 which was passed by this Council last week on 17 June 1997.

The proposed amendment to Schedule 1 Item 11 takes account of the new
title of the Open University of Hong Kong, which was approved by this Council
in the context of the Open Learning Institute of Hong Kong (Amendment) Bill
1997 passed on 21 May this year.

As regards the other Committee stage amendments which | shall move,
they are all textual amendments to improve the drafting or to correct clerical
errors in the Bill.

| note that the Honourable Miss Christine LOH and Mr LAU Chin-shek
will move Committee stage amendments. | am afraid we do not support these
amendments.

Mr LAU's proposed amendment to Clause 8 seeks to remove the three-year
grace period proposed in the Bill to be given to small employers, that is, those
having not more than five employees, for compliance with the provisions in the
Bill. The proposed amendment, if adopted, will cause difficulties to the small
employers. Anti-discrimination legislation in respect of family status is new,
not only in Hong Kong but also in overseas jurisdictions. In the absence of
experience of precedence it takes time for the community, especially employers,
to understand their new obligations and take steps to comply. Compared with
large companies, small employers have much less manpower and resources to
fulfil these new obligations. The removal of the proposed grace period would
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actually burden the small employers who are already required to develop new
personnel policies and administrative procedures so as to comply with all the
provisions of the Sex Discrimination Ordinance and the Disability
Discrimination Ordinance by July and August 1998 respectively.

Miss Christine LOH's proposed amendments to clause 54 seeks to
empower the courts to order re-employment and also to remove the maximum
limit of $150,000 in respect of damages in relation to employment matters. The
proposed amendments differ from the two provisions enacted by this Council as
recently as last week on 17 June in relation to unfair dismissals. Under the new
section 32(n) of the Employment Ordinance enacted by this Council last week,
reinstatement orders may be made only where both the employer/employee
concerned consent. The requirement for such mutual consent is in the interests
of good labour relations and protects the employer/employee alike. Yet, such a
requirement has not been written into Miss LOH's proposed amendment.

Also under the new section 32(p)(4) of the Employment Ordinance the
maximum damages to be awarded are set at $150,000, that is, the same as in the
Bill. As anti-discrimination legislation is new in Hong Kong and employers are
worried about breaching the law for insufficient understanding, the removal of
the maximum limit would cause anxiety to them. This would not be conducive
to our present objective of counter-weighting acceptance in the community of
such new anti-discrimination legislation.

Miss LOH also proposes to amend clause 64 such that the time taken for
conciliation by the Equal Opportunities Commission will not count towards the
period within which legal proceedings may be brought. Clause 64 at present
provides proceedings to be brought with 24 months after an allegedly
discriminatory act is done. A conciliation by the Equal Opportunities
Commission would normally take much less than 24 months. Furthermore, the
clause provides for the courts to consider any claim out of time if it is just and
equitable to do so. In the circumstances, we see no need for the proposed
amendment.

Mr President, with these remarks, | commend the Bill to Members.

Question on the Second Reading of the Bill put and agreed to.
KO HFE B S 77 R - -

Bill read the Second time.
RN S =
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Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).

W1 (EFEH) B 43 EF (DFAHIHE IO EENZET 2 EESEF
n:ﬁ? °

Committee stage of Bill

BHEEEZRBEEGEEME

Council went into Committee.
AREAEREREZESFERBE -

FAMILY STATUS DISCRIMINATION BILL
(R ) iz B i A 5 22 )

Clauses 1, 3, 5, 6, 7, 9 to 15, 17, 18, 19, 22 to 53, 55 to 63 and 65 to 69 were
agreed to.

GO EZESE 13567~ 9ZF 15 17~18 19 22 F 5355 F 63 K& 65
£ 69 f& ﬁﬁ i

Clauses 2, 4, 16, 20 and 21
I BEZESE 2416 20 & 21 &

SECRETARY FOR HOME AFFAIRS: Mr Chairman, I move that the clauses
specified be amended as set out under my name in the paper circularized to
Members.

As | have explained at the Second Reading debate these are technical
amendments.

Proposed amendments
HEZ B IEE B

Clause 2 (See annex IX)
EHEZEZE 2& (R4 1X)
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Clause 4 (See annex IX)
EHEZEZE 44& (R4 1X)

Clause 16 (See annex 1X)
RHIEZESE 16 & ( REIHE 1X)

Clause 20 (See annex 1X)
RHIEZESE 20 & ( REHE 1X)

Clause 21 (See annex 1X)
BHEZESE 211 (REHE 1X)

Question on the amendments put and agreed to.
EIESFEZ #E R 28 2 - L JEE 3 e

Question on clauses 2, 4, 16, 20 and 21, as amended, put and agreed to.
PEEIEHTRPIEZE 2 4 16 20 R 21 (K2 #BEE (LR I H#EE

Clauses 8
BB 8

BT hZEEE RPFEBLE K BLEEAFCHIINBRGSLEE
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Proposed amendment
HEZ B IEE B

Clause 8 (See annex IX)
EHEZEZE 8 & (R4 1X)

FARBIEZFENE : LF > RAENFFESUREHEITLaHEEEHELE -
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SECRETARY FOR HOME AFFAIRS: Mr Chairman, | explained at the
Second Reading debate it would not only be fair but also necessary to give
employers of small companies time to familiarize with the new legislation and to
adapt their existing practices to comply with it. A three-year grace period is
necessary and reasonable.

Mr Chairman, the Administration objects to the Committee stage
amendment.
BTFREEHH : £F > AHEARFFEILFROEIE - HHEF

Question on Mr LAU Chin-shek's amendment put.
FT H#HAEIEFXS #ERNZRR -

Voice vote taken.

T F KR

THE CHAIRMAN said he thought the "Noes" had it.
EEGEFRRMMU ST EES -

Mr LAU Chin-shek claimed a division.
FT+amBEE KRBT -
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EZEIR AZEGHETHEAERR -

EZEIR EREBESLEE  BI@ERRIEER > I TOHEERSE 8 &
Bk L BIEE » TLUEHE -

e ek Bt Rk Bl Z I H RORAERE - ARRAE N 3 (H 3% # i
BH 7T DUEfTRR -

EREIRE EAEEMMAR A B AUZHFIERR - BEH FE {75
il 2 DL R — A - BEURAER -

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Michael HO, Miss Emily LAU, Mr LEE Wing-tat,
Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Miss
Christine LOH, Mr LEE Cheuk-Yan, Miss CHAN Yuen-han, Dr Anthony
CHEUNG, Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung,
Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE, Mrs Elizabeth WONG and
Mr YUM Sin-ling voted for the amendment.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr
Frederick FUNG, Mr Eric LI, Dr Philip WONG, Mr Howard YOUNG, Mr James
TIEN, Mr CHAN Kam-lam, Mr Paul CHENG, Mr CHOY Kan-pui, Mr David
CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr Bruce
LIU, Mr LO Suk-ching, Mr MOK Ying-fan and Mr NGAN Kam-chuen voted
against the amendment.

Mr CHAN Wing-chan, Mr CHENG Yiu-tong and Mr LEE Kai-ming abstained.
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The electronic display showed 24 votes in favour of the amendment and 24 votes
against it.
BTETRERERE 24 N> KEEF 24 A -

EZEEIRREMR CBERE 24 A KHE 24 A - REUAEBEHER
1867 FRTEIZIRAl - SEREB-FEBEHR T - EFEITHEREERRE - B
LIRSS 75 20AT B - B IR 28 AR -

SECRETARY FOR HOME AFFAIRS: Mr Chairman, I move the amedment
set out under my name in the paper circularized to Members.

As | have explained at the Second Reading debate, the proposed deletion is
a technical amendment.

Proposed amendment
HEZ B IEE B

Clause 8 (See annex IX)
EHEZESE 8 & (R 1X)

Question on the amendment put and agreed to.
EIEFEZ#FHERE R - L€ -

Question on clause 8, as amended, put and agreed to.
ISEIERIIE P E 5 8 8.2 #7528 8 - il &l B
Clause 54

e Bl S 528 54 fik

MISS CHRISTINE LOH: Mr Chairman, | move that clause 54 be amended as
set out in the papers circularized to Members.

The amendment to clause 54 removes the $150,000 cap on damage awards
for unlawful discrimination at work. It also authorizes several specific remedies
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including reinstatement.

The damages cap comprehensively undermines the Bill's enforcement
scheme. As under the other discrimination ordinances, an award of costs is not
normally available under the Bill, a victim of discrimination must, therefore, plan
on paying litigation costs out of his or her damage award and no one can
realistically litigate on a budget of $150,000. With little or no prospect of court
enforcement, an alleged discriminator will also have no incentive to cooperate in
conciliation. Finally, the rare complainant who navigates this obstacle course
will not be able to obtain just compensation at the end.

As for reinstatement, it is now available as a remedy both under the Sex
Discrimination Ordinance and the Disability Discrimination Ordinance. It
would therefore make no sense to not allow it under this particular Bill before us.
The court will naturally take account of whether an order for reinstatement is
practical in the particular case. We know, however, that in many cases,
reinstatement will not only be practical, it will be the best remedy for a person
who was forced to leave a large organization because of unlawful discrimination.

| am surprised to hear from the Secretary during her speech that the reason
for not supporting this amendment today is that it creates anxiety to employers
because they do not know how to apply the Bill. Surely we are legislating for
the community at large, not for any particular group. And | would suggest to
the Secretary if she were so unlucky or if any member of her family were so
unlucky as to face discrimination at work and a $150,000 damage cap was
imposed, that she herself would find it extremely unfair.

So, | hope Members will remember how they voted last time and will
support my amendment.

Proposed amendment
HEZ B IEE B

Clause 54 (See annex 1X)

1R GIEZEE 54 i ( BB 1X)

BTREEHE  EFE > BUTE THEEE  RIBERBUR - 2 NREEIE
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il A > B 2= A & B "Family Status Discrimination Bill"fy 1 =2 & &
JE > FEREAXERMERGBEHIER) - FGHREZSPOTRBEAOME "RER
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M REMETE T8t » BEET > "Ry S MMEALZRE - [ERLERN L F
Rl RGIESTHE 15 &or ER - Ak > AFE R EEEIGEE LR > &
fRPIEZE HZHE —RIER - BHI22E EIRBEGE T -

EHEH L GERLERM I MG o e & A8 K8 AT B E Ay R E



LEGISLATIVE COUNCIL — 24 June 1997
378 ik — —AhtEANAZ+HNA

WhE— REEZAGESEN  HMEKEREFZTAERCHEZH - (&
BREGEHENES MM ASHE "ITIEF U IEREZEEGOZE S H
BRE (REMUE RGO EZ) - PIATEEA NGy EE - R E K E M AL
Bl - A FRRARERHERES - BEEERESESERE®S
WITHBANG » RKIEEHRZEER ? HREEME > REECH L/ EEZHER
HE  REBWIAAALSHAIEZ “fT I

MBS RGO EEIERES - 15 Booal ERBTE2/NEE - JME
SINEHEERERR  KZHERAEHBELR  £EET THER > FHEIH#
W AHGH EIR - GERE AT

LR REIEE - KHEHEBIEE -

HKEREBEENE  EF > WASIFRBRAERENELEE - BIEF 54 &
AR EEER Dl EREAFEERRT R - BFHEHOEE ©%F
ANEHEER - DLRIUH 16 BThlEE LR -

WA RZmEMRE TR BIERORERR - 5 —@@wE 2K
B e — A HRERBEE R HEERARTEN T E8ET
THE - REEERET > REBUFHR > HEGR - FFHlE LR — %3
[ B8 R (] 3 S o HLE P P ER I RS AR BV AL AN 2 — W aR A U o E A&
HECKN@® AT  ELEREAEROEREN®R - PEREEES
Bl T2 2 HE B 58 SR B - BT DA R DU 5 B5E IR A R HE 8 5 RV B I - 2GR
REEBEENRHL - HAKEE-CEEZGREAR?ESMECTHN ; HiRE
NBEH AR H Ry ] EBRETAE 16 BT ? /M A2 160 EJT 5 /A2 25 & ?
BAEANERH —ERESER - REMEEEEFRE - KA
miH B BRI E 2 R A2 FRERME? RMRB LR A LGOKES
Mo ERZRAE M EIR o R 2R LR B B E e

EAEFRENELEOREINERMEE  HEEHAR/IE  REKREEKIE
Sl e WEAB R AZRER B R EE A — a7 R E T
Ty o] P A W] DUEE B) — 282 B 52 FE b L Bomd B9 A 2 R 2 (E = AL 12 & — L B
FEERN R FNAL ... ..

EZEEFE HHEE  WMREZHHSE 64 RBIESE -



LEGISLATIVE COUNCIL — 24 June 1997
ik — —AhtEANAZ+HNA 379

HkEREE  EF > REHE 54 KRES FHHERMANER -5 —#HH
BRI I ETERE  EEMHILEREER - H 15 HTEh 2% » bR
THAMFEIRERL > BEG-FREFARIIE 1R R 2 & FCE [ L I A B
hRE - 2R EMHEN - HIE > NEEHOBGRE - A4 o] 5 H Y
— R EEE TGRSR - AN RE 16 BT 2EE » LERIGZELE
ZHOEA - MBS RGBT ERS - RIFBUFRH —&E5% - fla
BEHPERE X E g EEEH - < B R E R A ANK S - e - H
HMEAFHAEGEEROES - NEREKRVFERFLZEFUREARRRR
CRE R Bl e ) A0 (MBI BR f1) - R BUFRBRFRIIER - < e
W RES > WMEALHRMATUEE 15 BT LR -

Wl A HEHENEEDEE - BRI+ o8H  BEEERZ LA
®’R BTRAS - LA IE A lSERTREMEHK - HER
WAL A EsEkk - WM EHEZ - —HEMBEER TR EEIEAEZE
AL RN E S8 A - BAEEEFR - MR T RZEM R - A E MM
WP - £ EEEBESERNEN - KMAEERS AL TER - 4
AR E R ; B AR AREAMESET - WMR B/ EEHERE

TEEREH

L HALREEMMASE "REML -~ REIRTE  WNBEREE
clREZEgFERER  BRHEKVHE HE "FEML E2HEFHEERE
REREREBNEENMAL - ERFXEKREWOEAEMMZ - B - EEMEHD
B fR o RATE » SRILEANEIEREREEVEERF - Lk ERMEMEOA
T 2WZREGROFTRE o &AM ZE AT - 5 —F BB A% G A B0H
15 Bt bR BSKREGRIEENEFELRRB? AR ETERAHEHRE
1y e

geoh - BREEREF R MEE G —FHE LR - WEFEEDBREAM - A
NEZ AR ARR AT EWGH 508 — LR - £ » RARESER
BEEE KM EZERS - WMAKmNE -SSR TR  —EEm
TR M EZHEEEPETHE - 5 &8 iDL FREE - w
AATEK - WHER KB EETREFE LT E - MAAEE —FE=6 - &5
—H ER B3 15 BEx ERZ2G B - MAJGEER - B A A A DLEw
i A > SEZBRAEA - MRETFEG - &K wT LU W (E A - 40 R HE B Y
AR AEE » BIRE - ERILERRE RO HERER -

EF—HEHNIZEREEALELLERRE DEERER GE FITX - R



LEGISLATIVE COUNCIL — 24 June 1997
380 ik — —AhtEANAZ+HNA

PIEREMNREGE > RMEAEEEEREE  SHOHEE > RRKME
ZRE 15 BorEEERE - K £F - KERBLAXFEHRELE » 2K
NG - ST ES —EREER - 20RETH LR - ATFH % (F A 8t 2=
FHREAFERESE  WREE - WREHEBIFEHN - £F - WEH > XML E
At BB R o AP SR AT DA - B R MTER A R B R

EFE o RER-RNELAFNEE - NBEERERDAFGEE —EL
NEE - KRAFEESE > aJLAMEHEEE > B/NAFRLEE - Bl —E 2
Y- QAN /NS B DR R e NN I AET N s NS NN i TN R o
FE o WA RERE[FGE M E AR e - Rr Bl AT — ML A RMTERL — W
F - AER/NEAERE 15 B FHBENZEREEM - WABILEH,
FEeBEMMREES  RMEBELEZTAEZERESETR - RMAREER
2 9 BE b AL R & AU M o o P DA AN JE R — /A R GE o R T ME
INAEERE - Ry A OB R A F R RE VR 7 B M RS DUERGE B R & m Y R R
A T ST Al A R

TE > AR L EEEPEDOHEE 150 B B - T8 AR ES
AGE AT R W A AE o TRRE R BEER A R F AN R BN A W R E A
O AN A 5 H 55 2 I A A A

i #f L

FEANEEHE  EF > 5 WERIELD  FEMUSEHSIEEEE -
HIltREERTREHEWOEEH - BNRMERECHEE "TIF &
FERZ W AERBEEHHEEGE T2 7225 AARH - BS
HEERFRETEF - SEHEHEREE  KANEHZEERFE T
ArARHEERE  FEMURBLGERMN - S8 eEEk  HEE
HE e E  NEZUNANZEMUREREZREEGHBHAMM  FHEERK
BE AN EEREE > BN -REREE - A Em -

I

EZEXTF FEANEE  FERAEERS - BlilmME b4 HRATRENEE

= BIFE BBEREE -

T
p=o}



LEGISLATIVE COUNCIL — 24 June 1997
ik — —AhtEANAZ+HNA 381

ZEANEE  WHAAEEH 156 o bERES > HAALEEEHILREER
A ERERSHA LS - 4 HILRFEER A RS - HERKRESH
ANBHEHEEE  HEAEETHEERENEMLE  WMASEHKCEEREED
BE  FTUARBROETAREEZRET - W2 NEFEH -

EEBER T aHRET 15 STR? REGUES L EECET
(TR %48 + (818 7 R by 52 JE B 147 A 7 1 1 4% O + ek T A 7 706 15 1 v
Bl HEMENEEBARSHERT - BZIKHRENEL EFEEE
15 BTEES - EREEN - AB - MBE - KEECILHET —+54 . &
2R ft 9 TR R KRR E(EE R R - L e 5
MESRIZ - FRDVIR S SRR 32 0 S0 F5 I A - 2010 M 0 (SR 4 - 3 e 1 T
WAKMIEE 15 BET  BB2EACKEERE T8 MBEHEEHE
BEEHTAE T A TNEE TER - TR GME - R 5 TaERE
oS o DRI A AR BT S E - SN EEREE
7 % -

MBBREZABHER 156 EUIEEERN » —HAJEEEAREREXFESR
MEEREY - B MREXRHEBE  SHREEMESERERMER - A
AR HE 15 & T el 15 B 1 1R 5 B8 (B Y TR E -

o #f L

MENEBEHNE - LK AR 2 0 E R A G &3 K i3 & Wl 1 i
REFEENESTREAT - Al REMEMTWE B EAEAIEEE
HREEE  BER2ER  Ewe - KRTRINSEEZ  HEEERKR XS
{F Hi i e -

B BERATERENME  RREEOGKRILIRE  FH5 L2 P

WM EENARESEE - 25 L - ARKFIEEREENARE LV
i WARBENEMELR? RFERRXLHFREFAERENELE -

tRBEENE  £F 0 E "HHC > WAEH 15 EIcIREENE#

0l H

L #HEERAR FERIRE NS - R R L Nk Eik - At
EAZ HMRREREZ ATHEIIETS » A& T - SEmEENER



LEGISLATIVE COUNCIL — 24 June 1997
382 ik — —AhtEANAZ+HNA

GHE - WMHEETEANZ BB A - 5 5GE A S A E b 12 8 B R
= oo R EER A A B - AT 2 WIEIAE Ay -

MARREIRZE R 15 BTREAA S - 2R 208 ~ 25 Bt - |AA]
PAE SR - HARDHE T ER - BETEERXET - BRHS5KES —
KiEE - HRATEANIEME "HEMML™ - KAERKMEENIE - &,
EMBREHE - B "TIFT 8 "EREFT TR AHGEME XK E M
fi2” o EOI—HiEE o @AREELR  RERENEERN -

ERE - NAFERMRAFENTHE  RAFREZERRASHEGELSE
B AEBFE T L AERKHE B 2AGEE REIEIES - 68 R
T EBERATNHESE - HNZFEEANRT - MME —WEH > <l "
- AREAEZEHHCKEHE - HE2 G ERBEGEAEZLET - HEEE R EE L
"KEERIALT E R EE ?

g B ERI A ENGE - T FEHLE . RPERZEOEY #
THHRAE LR 5 TFRAER - ETEEXREEOIREHAX LR » &
MEFRZEOEILEBDERR  2HRAEEELR - BAHRA L ER
REIRNZHFR ; AREMEHE - SER 7 &M e #E R FE
F B We 2

Bk

RREEZENE - £F > AR IERGEZFERAERENVELE

s

2
MR R ERZIUH 16 Bt EIR - FARMEE - IAIHIEREEE T —
WREZARE - EHEMEZE 30 #x . HEHKFALT - MEARERS
HMEEEE T HEEELAER?M—E1TH -

AR WA E - EHXEFENLIANdEESEEE  ORMUMOEE
RAN 15 Eooh » 8EE NRE - HMME S A FIE 2 IR A Fr 8
el T HHEEXESGLS VR ?M—E G EZMEEYN - AHMHESE
CHBRFRANA L &L » AlgEZ 30 #T -

KRG REZNE - Bl EEEMRIBE - BT DL &G 15 (8 2 6
EHMMNVEST  EH¥ kS —HF  dEeHtMAOEFROEE - B
B R 2 TR IR o R (] At P B B (B AR IR AR Y R 2 156 EoTie v Bz
FEw o~ ZEHEFR - ANERSE 15 &l 2



LEGISLATIVE COUNCIL — 24 June 1997
ik — —AhtEANAZ+HNA 383

FiF > EEBEREILCZEREEBTHEE AR - A TLL 1
pEoAE” - AR —E 8T - R &% B R E SRR - PRIEF AT AE
BiEE > Gl BHEEARE - EHEEHRJESBESE - KNIt > &
HENRGFHEE WAL R R LR RER L -

ERERTHE » REREZHE SR EE - &R BE e H f F 2 #
s FEERENR T - BEOA G ERER - Al E X8R5 R RERE
% BEEGERERE? HE - NMREEASFEMEFICENR - MiEE
mREE T RETGRBIBEN T A EHER - ERREZEHBE =ZFKFH
RAUKMAEFEEREBER Y EMEFBE LRatlEXRZ  MEFEHFL
BRI o BRIERME = A HEEHENR - AHEEE - SR &M
MAEFEEHEMNFER ? HEERE —HEMN - MAZEREWH - Hn i
(B E A E R BRI HEA » A ERETLLEM -

LR ARG -

HokieEEEE R KABMHEEEHIERZENER » HWERL 15
HuTER#ES -

HEERE  BE AR RWERNR B gHRgRE 5
= BIGE WA o MEEE R ETREE » TP &Lk o W - R/ ELILE 15
BT ERUE 2 AR ¥ — M KRR AR - B2 — W/ NEHE - 58 2 A 68 & [H % (F
oo B M B e R R — (61 5 - Wt/ 5 IR e 2% B M A 08 i i B B &
R BAEMETGE - &Y ILEEHRE AT DLEEH - B ETI0E - 5t AT DU R
e

HAmEEERATIEEHILREERNE - #F L -
HALRZFERE - £F > WA RBEERERTER T2 MEME - REFEHE
HY (] - e K 0 2R Y RE B 5 K Y B Y H = A B AR

B — AT RAORKAE —WEME 30 B ERH - HEAFT

R

T REEER 5 Bt WG ERM - RARBEEFEEFL T ROER - I
B 5 &t - g Rl FRKIHEREEE -



LEGISLATIVE COUNCIL — 24 June 1997

384 ViER — —AhtE&EABZ+H0H
EZEIRESHAHEERBEVEE  BIAEME SO EH -

SECRETARY FOR HOME AFFAIRS: Mr Chairman, as | explained at the
Second Reading debate, the court should only be empowered to order
re-employment where both the employer/employee concerned consent. There is
also a need to impose a maximum amount of damages in relation to employment
matters in this new area of anti-discrimination legislation in Hong Kong.

The provisions in the Bill are in line with the Members' decision made in
the context of the Employment (Amendment) Bill 1996 enacted last week.

Mr Chairman, the Administration objects to the Committee stage
amendments.

PEAREFZREEE  EFE > HEFEH -LEE - F— > BUFH—E2REREED
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HEFREE I FEE > AR E - WFFHItREENEHBHE — L
=K% EHRIGERE - A MM~ e &0 AR E R -
HECHEEMESHEIEEL VP - (A EEHKER - &KL 15 HTlk
PR EAE R LAHYE X - DM A RFEEEHRTR - ~# - EXFENA
BEMRMMAENEBRENE® 15 8T AR MAEZEMMAEZR? T @HE
TEEENERKE - EM 15 oo LR AT ae & PHW 2 FE N E®EF - TR
HERER - AR A IE (8 E R 8 B /9 5 H 2K B 58 (F B AYaS - B ERL R E H
RE TR DLERE - T B E A ERE LR -

ERFMER G E M EET w1 EESEEE - (TERI GO ) A
(BB ) &2 28 - IR FHES REE LN RFEEHELE -
RyEBRE LB EAE B REENREE - N6 S R A £ B B ik B B — 26 2 AR R E]
AL -



LEGISLATIVE COUNCIL — 24 June 1997
ik — —AhtEANAZ+HNA 385

BifgmEE r EF > REEREXAEERERE  WHISHESE > BE4RAOR
FEASCEEHEAGHES  ZEEISNSHSAREIZFHEE?

PEARERERE  EF > RBEEER - FREEREE HEA - RHEHEER
HE - R ERIHE AN AT ReE R - RIRIGEEE AT e » dmEWM A LLAIRE T
BE - MREER B ERD QT DU R E - Mol g8~ & AR XA T &
BiEE WHEERES R — ML EAE -

Question on the amendment put.
EIEF 2 Z#E 7 RR -

Voice vote taken.

T F KR

Mr James TIEN claimed a division.
AL B ZR B H Rk -

EZEIR TAGHRETHEAAERR -

EREIR EREBSUZE  BMHERRIEER - BIAEHAERE 54
FREIEAOEBIESR - TLUEHE -

B & Bt Rk Bl 2 H RoRERE » ARRAE N E 3 (H 3% #
BH 7T DUEfTRR -

EREIRE EAEEMMAR A BRI ARHIERR - BE A FE {75
] 7 SRR A R

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
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Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr
YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan,
Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr CHENG Yiu-tong, Dr
Anthony CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok,
Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan,
Miss Margaret NG, Mr SIN Chung-kai, Dr John TSE, Mrs Elizabeth WONG and
Mr YUM Sin-ling voted for the amendment.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI, Dr Philip
WONG, Mr Howard YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr Paul
CHENG, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose
LAU, Mr LO Suk-ching and Mr NGAN Kam-chuen voted against the
amendment.

Mr LEE Kai-ming abstained.

THE CHAIRMAN announced that there were 32 votes in favour of the
amendment and 19 votes against it. He therefore declared that the amendment
was carried.

PLZETHREMEREBERE 2 A REF1IA - HHREEMEEEE R
& o

Question on clause 54, as amended, put and agreed to.
ISEIERT IR O E 5 54 8.2 7 @i 7 75 28 08 - Y JE# A -
Clause 64

R Bl 5268 64 ik

MISS CHRISTINE LOH: Mr Chairman, | move that clause 64 be amended as
set out in the paper circularized to Members.
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As | said two weeks ago in this Council, there is no sensible reason to
oppose this amendment. It merely ensures that any time spent in conciliation
does not count against the time limit to bring court proceedings. Conciliation is
a slow process and no one should have to abandon it prematurely for fear of
losing the right to bring proceedings later.

The Administration argues that the Bill already offers persons engaged in
conciliation adequate reassurance that they will not run out of time. In fact the
Bill does not. For reasons | explained in detail last time the Bill offers such
persons hope but not certainty. They need certainty which the amendment
provides.

Members supported the amendment then and | urge them to do so again
today.

Proposed amendment
HEZ B IEE B

Clause 64 (See annex XI)
G EZEE 64 % ( RHH XI)

BREZENH XN HEELSFERALRSEAH T -HEREREMR
(1996 4 14 51 k5% o< e il ( e T A GE ) (o 1) o0 2 ) 4 ) R A B9 8 TR 155l 588
HHERER TN  HHEDANEEHEHELE - NAEHERBEMRE
o] 15 i {6k B P £ R RR R AR ERZ R — M BR B - AR MG R R = R o
HUEE - Hh 7 i Be t g A 7 12 HHOE (B AR N & 2 Ry ] PR - PR IR P R B 42 HE Y
EERGHHBORANBLER - EHEEZERALFH -

il i £

SECRETARY FOR HOME AFFAIRS: As | said at the Second Reading debate
that there is no need for the proposed amendment since the Equal Opportunities
Commission would normally take much less than 24 months for conciliation, and
the clause provides for the court to consider any claim out of time if it is just and
equitable to do so.

Mr Chairman, the Administration objects to the proposed amendment.
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MISS CHRISTINE LOH: The Administration objects to certainty in the law.

Question on the amendment put.
EIEEZ #FEE 7R -

Voice vote taken.
T B R

THE CHAIRMAN said he thought the "Ayes" had it.
EEEERERIMERATEES -

Mr James TIEN claimed a division.
AL e B ZR B H Rk -

EZEIR ARBETHEHER -

EREIR EREBSMUEZE  BMHERRIEER - BIAEHAERE 64
FrREIFEAEIES - TLUEE -

& Bt Rk Bl 2 H RoRERE - AR N E 3 (H 3% #
BH 7T DUEfTRR -

EREERE EAREMERIA  FAUMHRERR - EHRX—A - 86
CRSREIR-ICNVAETE TN

Mr Martin LEE, Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Fred LI, Mr James TO, Dr
YEUNG Sum, Mr WONG Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan,
Mr CHAN Wing-chan, Miss CHAN Yuen-han, Dr Anthony CHEUNG, Mr
Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr LAW Chi-kwong,
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Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan, Miss Margaret NG,
Mr SIN Chung-kai, Dr John TSE, Mrs Elizabeth WONG and Mr YUM Sin-ling
voted for the amendment.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Eric LI, Dr Philip
WONG, Mr Howard YOUNG, Mr James TIEN, Mr CHAN Kam-lam, Mr Paul
CHENG, Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose
LAU, Mr LO Suk-ching and Mr NGAN Kam-chuen voted against the
amendment.

Mr CHENG Yiu-tong and Mr LEE Kai-ming abstained.

THE CHAIRMAN announced that there were 31 votes in favour of the
amendment and 19 votes against it. He therefore declared that the amendment
was carried.

EPLZETHREMEREBEXERZE LA REF1IA - HHREEMEEEER
& o

Question on clause 64, as amended, put and agreed to.
IEEIEHI RO EEK G 64 8. ZHEEF N 7Z R L EE 8 -

Schedule 1
B 5= 1

SECRETARY FOR HOME AFFAIRS: Mr Chairman, | move that Schedule 1
of the Bill be amended as set out under my name in the paper circularized to
Members for reasons as | have explained in the Second Reading debate.

Proposed amendment
HEZ B IEE B

Schedule 1 (See annex XI)
Bid = 1 C BB XI1)
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Question on the amendment put and agreed to.
EIEFREZ#FHERE R - L€ -

Question on Schedule 1, as amended, put and agreed to.
FEEIERTNT 6 1 .2 e i 35 26 0 - il JE8 35 -

Schedules 2 to 3 were agreed to.
fif= 2 2 3 EE@EE -

Council then resumed.
WL EFEMEEBIIER -
Third Reading of Bill

&Gl &E % =38

THE SECRETARY FOR HOME AFFAIRS reported that the
B 5 A A

FAMILY STATUS DISCRIMINATION BILL
(R I iz B i R 5 =22 )

had passed through Committee with amendments. She moved the Third
Reading of the Bill.
REERCEBEEZEGERGE - MHE =8 LEHERIEE -

Question on the Third Reading of the Bill proposed, put and agreed to.
&P K =B S IE % - BERT 75 2R - L JEH i -

Bill read the Third time and passed.

ok 1] B 22 8 = 3 R e

Resumption of Second Reading Debate on Bill
i 18 15 5l E 22 — ZE 5 5

COPYRIGHT BILL
(i #E 6% 15 & 22 )
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Resumption of debate on Second Reading which was moved on 26 February
1997
MER—NIANEEZBZ+AAHBEE _EHES

MRS SELINA CHOW: Mr President, as the Chairman of the Bills Committee
on Copyright Bill, I now report on its deliberations.

The Bill seeks to localize the law of copyright and provide for a
comprehensive regime for copyright protection. The extent of public concern
on the Bill is evident by the number of organizations requesting to meet with the
Bills Committee and of submissions received. It represents the many interests,
some of them conflicting and others overlapping, which are at stake. In more
than two-month's deliberations, the Bills Committee has held 19 meetings, met
with 15 organizations and received 113 submissions. Members have also been
approached individually and in groups by the intensive lobbyists on all sides.
Given the large number of issues examined by the Bills Committee, | shall not
exhaust all in my speech but just touch upon those which are controversial and
have aroused considerable public concern.

Before | embark on the various issues, | must stress the very strong
consensus among all parties concerned. The need for Hong Kong's own
Copyright Ordinance before 1 July is unequivically recognized and supported,
and the call for tough action against piracy is loud and clear. The broad
position and direction of the Administration is endorsed. What was asked of the
Bills Committee was to address the balance between the opposing forces in the
trades in the context of the wider public interest of the copyright owners and the
consumers. The Bills Committee was engaged in a tightrope exercise in which
should any one lose his balance the technicians controlling the tightrope below
were certain they might be squashed to injuries or even death. As a result, and
given the limited time available, the officials and the Bills Committee went
through a highly pressurized two months. | am therefore extremely grateful to
all those individuals who have co-operated remarkably to reach the final
outcome.

As Members are aware, the subject of parallel importation of copyright
articles is the most contentious issue in the Bill. There are strong views for and
against parallel imports being permitted per se, and for and against the proposal
of decriminalization in the Bill. The retail trade call for total deregulation of
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parallel importation while consumers would like relaxation along the lines of the
Law Reform Commission report. The music and film industries, on the other
hand, object to decriminalization. Each camp has advanced a number of
reasons to support its stance. Without going into the details of their arguments,
| must say that the Bills Committee has carefully considered each and every point
made by the deputations. The fact that no international standard or consensus
has been reached on parallel importation is self-explanatory of the controversy,
delicacy and intricacy surrounding the issue. It seems that every country or
territory would look at how its own interest would be affected or best served in
determining whether to restrict or relax on such imports, and therefore whether a
country is an exporter of intellectual property products is a major, if not the most,
important factor in deciding the manner in which parallel imports are handled.
In general, most developed countries with high standards of copyright protection
prohibit parallel importation. We were told that most of them have retained
criminal sanctions in their statute books against parallel imports but prosecutions
have been few and far between. In fact we were told that many of our partners
in the WTO is watching the outcome of our debate from which they might draw
lessons. In mapping out a regime that suits our needs, both Members and the
Administration have not lost sight of Hong Kong's particular position as a major
exporter and consumer of copyright products, especially for films and sound
recordings. Against this background, and as a result of strong request for our
local producers, the Administration has proposed to amend its original
decriminalization provisions in the Bill to the effect that parallel importation of
copyright works remain a criminal as well as civil infringement within 12 months
of first publication of the work anywhere in the world. After the initial 12
months, civil remedies would still be available to the copyright owner and the
exclusive licensee until the end of the copyright term. It would be a defence for
a person who imports a work without the licence of the copyright owner if the
owner or the exclusive licensee has acted unconscionably, that is by withholding
supply on unreasonable grounds, or by agreeing only to supply on unreasonable
terms.

Members of the Bills Committee have different views on the adequacy of a
12-month criminal sanction period. Some are sympathetic with the film
industry and maintain that this period is inadequate to protect exclusive licensees
of foreign films in Hong Kong. Others, however, consider this period
acceptable from the consumers' perspective. Taking into account Members'
divergent views, the Administration has subsequently revised its proposal to
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extend the period of criminal sanctions to 18 months. | must point out that the
Bills Committee has not reached a consensus on this issue. Nor has it agreed on
the need to define "unreasonable ground" and "unreasonable terms" in the Bill.
Since some of my colleagues have given notice to move amendments relating to
these issues, I shall leave the debate on these points until the Committee stage.

Another issue related to parallel importation is the level of evidentiary
requirement for proof of knowledge of infringing activities. The plaintiff has to
prove under the existing law that the defendant has actual knowledge of the
infringing activity. Under the Bill, the copyright owner is required only to
prove that the defendant "knows or has reasons to believe" that he is dealing with
infringing copies. While copyright owners and licensees were satisfied that this
new move to lower the threshold of proof for the plaintiff, the retailers were
extremely unhappy, for two reasons. First, whereas under the 1956 United
Kingdom Act whether imports in breach of a licensing agreement are infringing
copies had been unclear in the law and therefore inconclusive the position is
absolutely clear in the Bill. In other words, they will be infringing copies once
the Bill is passed. Second, without spelling out what constitutes "reasons to
believe" retailers can be placed in extreme uncertainty or would be deprived of
products to sell even if the licensees have behaved unreasonably. The
Administration has acknowledged retailers' concern over the need for certainty
and has proposed to add new provisions to clarify circumstance under which a
defendant may claim that he has no reasons to believe in that goods that he has
been dealing with are infringing copies. The new provisions spell out matters
that the court may have regard to in determining whether a defendant has no
reason to believe. Again, members of the Bills Committee have different views
on this issue and it would be another subject for debate at the Committee stage.

| would like to turn to another issue on which the Bills Committee has
received opposite views also, namely, whether decompilation should be
expressly permitted in the Bill. Two major business software associations have
strongly objected to permitting decompilation for the purpose of intereperability.
Other computer organizations, albeit supporting the inclusion of a specific
provision for that purpose, criticize the Bill for allowing contractual restrictions
on decompilation. The two camps have each put forward different reasons to
substantiate their positions. Members in general agree that the provision for
decompilation in the Bill fails to address the needs for the computer industry and
that the issue should be dealt with in the context of fair dealing. To this end, the
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Administration has proposed amendments to the Bill, which, Members are told,
have been agreed by the software industry.

The subject of re-transmitting non-encrypted satellite broadcasts has also
been high on the agenda of the Bills Committee. The Bill proposes to remove
the exemption currently enjoyed by licensees of Satellite Master Antenna
Television (SMATYV) systems to re-transmit non-encrypted satellite broadcasts
without infringing copyright.  Whilst major broadcasters in Hong Kong
welcome changes, SMATV operators, on the other hand, have argued that
non-encrypted programme signals should be presumed to be intended for general
reception.  Since prevailing licensing conditions of SMATYV prohibit them from
paying copyright owners for retransmission of non-encrypted broadcasts,
SMATYV operators have serious concern over the viability of the trade once the
Bill comes into operation. To ensure minimal disruption to services currently
enjoyed by SMATYV subscribers without compromising the rights of broadcasters
to distribute their signals, the Administration proposes to provide for a revocable
implied license to SMATV operators to retransmit non-encrypted broadcasts.
The maker of a non-encrypted broadcast may revoke the license by publishing a
six-month revocation notice in the newspaper. Members have been told that the
effective date of this proposal will tie in with the change in SMATYV licensing
conditions following the broadcasting review in 1998. Although the Bills
Committee has agreed to support the Administration, the broadcasters remain
dissatisfied, and | understand a Member will move an amendment at Committee
stage, so | expect the debate to continue.

| would like to take this opportunity to thank all the organizations which
have submitted views to the Bills Committee and have made suggestions to
improve on the Bill. May | also express the Bills Committee's appreciation of
the Administration's hard work, open-mindedness, and promptness in providing
information requested by Members in the course of deliberations. The
enactment of the Bill is certainly an indisputable proof of Hong Kong's
commitment to protecting intellectual property rights.

Mr President, | shall now spend a few minutes to express my own view as
a Member towards the Bill. | have to admit that this is one of the most difficult
bills that I have scrutinized in my long career in this Council. Nevertheless the
process has been challenging and | might even say, at times, enjoyable. No
Member can be unimpressed by being waylaid by my good friend Jackie CHAN,
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and petitioned by Jackie CHEUNG, two of the most influential and, dare | say,
sexy men in Hong Kong. But with all the razzmatazz, we must not lose sight of
what this is all about.

Having spent a substantial part of my career in the creative industry myself,
| cannot help but be a defender of copyright.  On this my position is absolutely
clear. Any unauthorized reproduction of a work and its exploitation through
trade or performance, is an act of theft, a criminal act, and therefore deserves the
same punishment as any other kind of theft.

But when it comes to parallel importation, the picture changes somewhat.
Here we often are talking about the dealing of legitimate products in the realm of
right assignments, licences and contracts. This question is how much should
the law intrude into this layer of activities. | suspect this is why so many
governments around the world find it hard to determine the rules. To my mind
this is not about infringing copyright. It is about fairness and orderliness in a
market. If the industry has established for itself a regime, such as the window
system for the film industry, and rights have been licensed to parties in a territory,
then it is up to those parties to exploit such rights without interference or
intrusion. However these licences are not the rights owners. They are the
bridge between the rights owners and the public and have the responsibility to
fulfill their obligation as such, that is, to bring the product to the attention of the
widest public and then to supply the products to where there is a demand. We
in the Liberal Party have based our deliberation and final decisions on the Bill on
these principles, and believe we have achieved the correct balance. But | worry
that our preoccupation with parallel import has somewhat overtaken the very
important attention that we must pay to pirated goods, which remains a headache
to Hong Kong, especially in the context of our role in the world trade. In the
last few years, | have repeatedly called for stronger action against piracy,
requesting more resources and tougher laws. The Golden Arcade and such
black spots are the living pillars of shame for Hong Kong, and high-profile and
resolute action is necessary to demonstrate to the culprits as well as to the rest of
the world our determination to stamp out these crimes. Hong Kong people
should be told in no uncertain terms that although the law does not penalize
consumers, that they are nevertheless partners in crime in buying such products.
Feeding their business at the sacrifice of our own legitimate trades and industries
iIs wrong. | am somehow disappointed that the Administration's efforts to
persuade members, especially our Members who belong to the legal fraternity, to
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put some responsibility on landlords to reject pirates as their tenants have failed.
Government says this Bill when passed will help enforcement. | look forward
to that, and pledge here and now to monitor the developments closely.

MISS MARGARET NG: Mr President, just a few words to support the Bill.
This is a highly complex and technical piece of legislation. | would say, if |
may, that it is a job well done by the Administration team. During the scrutiny
in the Bills Committee, all efforts were made to ensure that affected groups and
persons had a fair chance to voice their views. These groups and persons took
great trouble over their representations which were listened to sympathetically.

Here, there is a great deal of conflict between rights and interests and
among different interests. Everyone worked very hard to find the right solution,
not least the Administration team. We were hard-pressed for time but, as a
member of the Bills Committee and a keen participant in the process, | can assure
Honourable Members that no corners were cut. | can say that the
Administration has got it about right in the amendments the Secretary for Trade
and Industry will move later today, and | recommend these to Members.

Mr President, | support the Bill.

11.25 pm
411 B 25 9

THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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SECRETARY FOR TRADE AND INDUSTRY: Mr Deputy, I am deeply
indebted to the Chairman, the Honourable Miss Selina CHOW, and members of
the Copyright Bills Committee for the time, patience and insight given to the
Bill.

The Bills Committee met 19 times between late March and early June and
has been receiving countless representations from parties representing copyright
owners, exclusive licensees, retailers, consumer lobbyers, and so on. This must
be a record in itself. The hours spent and parties involved are indicative of the
vital importance we all attach to the Copyright Bill.

I must thank all for adopting a pragmatic and flexible approach in trying to
reach a consensus view on many of the often controversial issues for it is
imperative for us to agree on and put in place a copyright law before the
transition. Failure to do so would give rise to a lacuna in copyright protection.
This is not something Hong Kong could afford to have.

The Copyright Bill is not a mere replication of our existing largely United
Kingdom-based legislation. We have proposed new provisions which have
been widely welcomed. Let me highlight some of these before turning to the
more controversial issues.

Firstly, broadened scope. Copyright protects the expression of ideas and
as such is important to our maintaining a vibrant and competitive economy.
Our existing legislation already offers protection for various categories of
copyright works from literary, dramatic, musical and artistic works to sound
recordings, films, broadcasts, cable programmes, published editions and the
rights of performers. The Copyright Bill extends the scope of protection to
cover those persons having exclusive recording contracts for public
performances. We will
also protect copyright works made public in the Internet and digital environment.
We will offer a new moral right to object to the derogatory treatment of works in
addition to the existing right to be identified as author and right against forced
arbitration. These changes are all in line with the latest and best international
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trend.

Secondly, open policy. In line with other intellectual property laws and
our open trade policy our new copyright regime will feature an open qualification
system. Any original works created or published by anyone anywhere in the
world would qualify for copyright protection in Hong Kong. This effectively
extends copyright protection to, for instance, broadcasts originated outside but
down-linked in Hong Kong.

Thirdly, more effective enforcement tools. Proof of copyright subsistence
Is often the stumbling block in civil and criminal proceedings against copyright
infringements. To facilitate enforcement efforts we have reinforced provisions
in the Copyright Bill that allow courts to accept an affidavit as a basis of proof.
We have introduced a provision that allows customs officers the discretion to
seize and forfeit suspected pirated goods. We have also doubled the penalties
for first offenders of copyright infringement to increase the deterrent effect.

Fourthly, greater transparency. We have introduced a voluntary
registration system for the collective copyright administration societies to ensure
that essential information such as scales of royalty charges will be available to
the
public. We have also proposed to re-establish the Copyright Tribunal with
extended jurisdiction to handle copyright licensing disputes to ensure balance of
interests. | hope all these serve to demonstrate that the new copyright law will
be a more comprehensive, modern, fair and effective tool to protect the interest
of copyright owners and deter infringing activities at all levels.

Mr Deputy, | will now turn to the more controversial issues in the
Copyright Bill. Given the degree of public concern | shall start with the
regulation of parallel imports.

When the Copyright Bill was introduced into this Council in February we
had proposed to decriminalize the act of parallel importing copyright works.
We believed civil remedies would suffice to discourage any form of free riding
on the hard work and substantial investment of copyright owners and exclusive
licensees. Since the publication of the Bill, copyright owners and exclusive
licensees have lobbied intensively for retaining criminal sanctions against
parallel imports.

Representatives from the film industry have argued that their copyright
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cannot be exploited commercially and adequately unless they have exclusive
distribution rights in the local market. They have further made known that they
are very much constrained by the established international practice of a
sequential release of films in different formats. The normal release sequence is
first to arrange for theatrical release followed by home video release, release on
video-on-demand programmes, pay-TV and eventually free TV, taking about
eighteen to 24 months time in total. A forceful argument has been made that
parallel importation would disrupt this conventional trade practice and seriously
undermine the film market.

Representatives of the sound recording industry have also submitted that
parallel importation of licensed products from developing countries would
undercut and seriously damage the local market for recorded music. They have
claimed that right holders would very rarely be able to obtain effective civil
remedies against parallel importation. Together with representatives of the film
industry they have asked to retain criminal sanctions for at least two years from
the first release of their products anywhere in the world.

On the other hand, importers, retailers and consumer groups have voiced
strong objection against any restrictions on parallel importation. Their concern
Is that restrictions on parallel importation will distort the market and restrict free
trade, competition and consumer choice. They want to see the removal of all
criminal and civil sanctions against parallel imports.

We have reviewed our proposal in the light of the representations made.
We accept that the economic exploitation of a copyright work is usually most
critical during the period immediately after the work is first published or released
in the market. We acknowledge that criminal sanctions, though rarely exercised,
have a practical deterrent effect. We accept that complete decriminalization
could be misconstrued as the Government relaxing controls against intellectual
property infringements. We also accept that consumer interest should not be
compromised as a result of failure of copyright owners or their exclusive
licensees to provide certain demanded products.

Since there is a clear wish amongst all parties to strive towards a
compromise, and since we are not bound by any international standards on this
matter, we have proposed an alternative package. | underline the word
"package" which covers three elements.
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Firstly, retain criminal sanction against the parallel importation of goods
within 18 months of the first publication or release of the copyright products
anywhere in the world. Civil remedies will still be available throughout the
copyright term but an exclusive licensee can only proceed with civil actions
when the copyright owner has joined as a plaintiff. This change meets the
concerns of the copyright owners and exclusive licensees.

Secondly, introduce a defence provision for a person to parallel import a
copyright product even without a licence from the copyright owner or exclusive
licensee if the latter has acted unconscionably. That is, by withholding supply
on unreasonable grounds or by agreeing to supply but on unreasonable terms.
This defence only applies when the importation takes place 18 months or more
after the first publication or release of the product anywhere in the world.

Thirdly, as an additional safeguard for importers and retailers, introduce a
new provision to deter groundless threats for civil proceedings against alleged
parallel imports and to provide remedies for such unwarranted threats.

Mr Deputy, we believe this carefully-constructed package strikes the right
balance between the rights of copyright owners and exclusive licensees to exploit
their works and investments on the one hand, and the interests of the importer
and retail traders and expectations of consumers on the other. We believe it is a
pragmatic compromise. | will be moving Committee stage amendments to
effect this compromise.

| urge Members to support my amendments. In doing so | recognise that
different affected parties would each have wanted more. However, to modify
any elements of this carefully-constructed package would upset the delicate
balance and risk unravelling the whole package.

Another controversial issue is whether licensees of satellite master
antennae television, hereafter referred to as SMATV systems, should continue to
be exempted from seeking copyright clearance. In the Bill gazetted, we had
proposed to remove this exemption so that television and sound recording
broadcasters could either withhold copyright permission to re-transmit
unencrypted signals or impose royalties or conditions for such re-transmission.
We considered this to be consistent with our commitment as well as the best
international norm to protect intellectual property rights.
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Nevertheless, the SMATV operators have submitted to the Bills
Committee that, under the existing broadcasting policy and the terms of their
licences, they are debarred from either collecting subscriptions from users of
their systems or indirectly charging fees for the right to receive programmes.
Therefore much as they are prepared to pay the broadcasters they would not be
allowed to do so. The Copyright Bill, as originally drafted, would thus create
conflicting obligations on the SMATYV operators should the copyright owners
exercise their rights. As a consequence the SMATV operators might have to
discontinue their service abruptly. This would also disrupt the viewing habits
of the many SMATYV subscribers.

In seeking to balance the concerns of the broadcasters on the one hand and
the practical constraints of SMATYV operators on the other, the Bills Committee
has asked us to review the matter. Our alternative approach, which the Bills
Committee has supported, is to state in law that unless otherwise notified,
SMATYV operators would be deemed to have been licensed by the broadcasters to
re-transmit their programmes. The latter can give notice to revoke the implied
licence by putting up an advertisement in one Chinese and one English
newspaper in Hong Kong. However, pending a review of the Television
Broadcasting policy in 1998, we will not activate this revocable implied licence
provision. Doing so would expose the SMATV operators to conflicting
obligations and probably cause disruption to existing services. | will be moving
Committee stage amendments to pursue this alternative approach.

A third controversial issue relates to whether de-compilation of computer
programmes should be allowed. De-compilation is the process of translating
the more or less intangible object codes to ordinary programming languages or
source codes. In the gazetted Copyright Bill, we have proposed to allow some
limited degree of de-compilation when it was indispensable to facilitate
inter-operability between different computer systems. This right to compile
would itself be subject to agreements to the contrary. In the light of
representations from the software industry, we accept that the de-compilation
provision as drafted would be so limited as to be of little practical help to
software companies wanting to de-compile.

On the other hand, as an exception to copyright restriction the provision
has aroused serious concern amongst leading software companies. They assert
that the provision suggests condoning piracy in computer programmes.
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We have reviewed our policy intention on de-compilation. We would
like to encourage competition in the information technology industry by
facilitating timely access to information and ideas underlying computer
programmes. Doing so is necessary for the independent creation of new
products that attach to or compete with the programmes under study. \We accept
that the incidental copying of a computer programme by a lawful user during the
course of de-compilation or other reverse engineering performed to understand
the operation of the programme under study, or to develop a product
inter-operable with the programme under study, need not be absolutely restricted
by copyright nor should it be completely de-regulated.

In determining whether the act should be allowed we believe the
overriding test is whether such act conflicts with the normal exploitation of the
work by the copyright owner and unreasonably prejudices the legitimate interests
of the copyright owner. If it does it would not be a fair use.

With this objective in mind we have reviewed the language adopted in the
gazetted Bill. We have concluded that the de-compilation exception clause
should be deleted and that the provisions on fair dealing should be modified.
The object is to allow de-compilation to be deemed a fair use provided it does not
conflict with the normal exploitation of the rights and legitimate interests of the
copyright owner.

Drawing from the relevant provisions in the United States we propose that
other factors, including the purpose and nature of the dealing, the nature of the
copyright work and the amount and substantiality of the portion dealt with in
relation to the copyright work as a whole, will also be taken into account in
determining what constitutes fair use. We are pleased that the Bills Committee
and the software industry have both found the proposal acceptable. | will be
moving Committee stage amendments later on to achieve this.

A fourth issue arousing much debate relates to whether we should institute
new and more powerful measures to seek to clamp down on copyright piracy.
During the deliberations in the Bills Committee, we have proposed to amend a
clause so that landlords who knowingly allow their premises to be used in piracy
businesses should be subject to civil or even criminal sanction. While accepting
the need to consider new measures to combat copyright piracy, the Bills
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Committee has asked us to consider the implications more carefully. We will
do so. We will wish to conduct a proper consultation exercise on the matter
which will take time. When that has been done, we will as necessary refer the
matter to Members for further consideration.

As Mrs Selina CHOW suggested a while ago, we have indeed been giving
serious thought to new ideas to eradicate copyright piracy. Views may well be
polarised on a few issues during our debate on the Copyright Bill, but combatting
copyright piracy is not one of those. The Administration and Members are
united in our determination to combat piracy which has been putting Hong
Kong's reputation at stake. The Administration is actively considering the need
to control the import and export of CD presses and to bring copyright piracy
within the ambit of the Serious and Organised Crimes Ordinance.

We will continue our regular dialogues with the copyright owners and step
up publicity against the use of pirated copyright products. We welcome
constructive suggestions to help combat copyright piracy.

The last issue | wish to highlight relates to the transitional clauses in the
Copyright Bill. It has been suggested to us that the transitional arrangements
for deeming whether certain acts infringe copyright are not clearly drafted, and
that they should be amended such that goods legitimately imported before the
commencement of the new copyright law should be allowed to continue to be
sold.

It is a well-established legal principle that acts done before the
commencement of a new law would only be subject to the provisions of the
previous law in force, if any, when those acts concerned were done. Clearly
goods imported after the commencement of the new law would be subject to the
new provisions. Goods imported legitimately under the existing copyright
framework will no doubt remain legitimate after the enactment of the Copyright
Bill.

However, goods imported illegitimately under the existing law will not and
should not be sanitised retrospectively. An infringing copy will not simply
cease to be infringing with the passage of time, and any subsequent dealings in
the copy may still be sued upon. This is precisely the purpose for which the
transitional clauses have been drafted following well-established and well-tested
legal principles. | would strongly advise against any tampering with the
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transitional clauses as they appear in the gazetted Copyright Bill.

Mr Deputy, | have spoken at some length in order to elucidate those issues
of common interest and concern in the Copyright Bill. Other than those
Committee stage amendments | have highlighted just now, there are some other
technical, textual or translation-related refinements which | will not flag up in the
interest of time. Most of these have been considered and agreed by the Bills
Committee.

The Copyright Bill as drafted and amended reflects the collective wisdom
of Members and that of leading representatives of various trades in Hong Kong.
We have worked hard to make it as comprehensive and effective as possible.
The Administration is grateful for the recognition given by Honourable Members
to its efforts. Throughout the exercise the Administration has one fundamental
objective in mind, and that is to put in place a protection regime for copyright
which meets the highest standards in the world and which Hong Kong can be
proud of.

Mr Deputy, with the support of this Council, | hope we can enact the
proposed legislation in time for bringing it into force on 27 June 1997. The
enactment of the Copyright Bill prior to the transition is essential to maintaining
continuity in copyright protection.

With these remarks, | recommend the Bill to this Council, subject to the
Committee stage amendments that I shall move shortly. Thank you.
12.26 pm
12 B 26 43
THE PRESIDENT resumed the Chair.
ERWEERERE -
Question on the Second Reading of the Bill put and agreed to.
RO 5 B AR I JEHE -

Bill read the Second time.
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Bill committed to a Committee of the whole Council pursuant to Standing Order
43(1).
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Committee stage of Bill
BHEEEEREZETEERE

Council went into Committee.
KREAZBZEGERBE -

COPYRIGHT BILL
(i #E 16 15 & 22 )

Clauses 2, 4,5,10 to 13,16, 17, 18, 20 to 25, 27, 28, 30, 31, 32, 34, 39, 40, 41,
43 to 48, 50, 52 to 58, 62, 63, 64, 66, 67, 69 to 75, 77 to 81, 83 to 86, 88 to 104,
106, 107, 109, 111, 112, 114, 116, 117, 120 to 126, 128, 130 to 146, 148 to 159,
161, 162, 163, 165, 167 to 192, 204, 207, 213, 217, 220, 221, 227, 229, 230, 232,
233, 236, 237, 238, 240 to 243, 245, 248, 257, 261, 262, 263, 266 and 271 to 276
were agreed to.

BBl EEZE 24510 F 1316 171820 F 25272830~ 31~
32~ 34~39>40~41>43%F 485052 586263646667 69 F
75 T7TZ2 81~ 83 86~ 88 % 104~ 106 107~ 109~ 111~ 112> 114~ 116~
117120 %2 126 ~ 128 ~ 130 & 146 » 148 £ 159 ~ 161 ~ 162 > 163 » 165~ 167
192~ 204 ~ 207 ~ 213 ~ 217 ~ 220 ~ 221 ~ 227 ~ 229 ~ 230 ~ 232 ~ 233 »
236~ 237~ 238~ 240 £ 243 ~ 245~ 248 ~ 257 ~ 261 ~ 262 ~ 263 ~ 266 K 271
276 REHEE -

Clause 1
GRHIEEE 1

EZEIR L EMERECHPEHTES » RS 1 REHE
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SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, I move that
clause 1 be amended as set out in the paper circularized to Members.

| have proposed this amendment in order that I can specify different dates
for bringing different provisions in the Bill into force. My intention is to
activate all provisions once the Bill is enacted and gazetted on 27 June with only
two exceptions.

The first exception relates to the rights of broadcasters to revoke their
implied licences that allows satellite master antennae television operators, or
SMATV operators in short, to re-transmit unencrypted signals as | have
explained in the Second Reading debate. Pending a review of the
television/broadcasting policy in 1998, it would not be appropriate to activate the
related clause 82 subclause 4 and clause 254 subclause 4(a). Doing so would
expose the SMATV operators to conflicting obligations and probably cause
disruptions to existing services.

The second exception relates to the setting up of the reconstituted
Copyright Tribunal. 1 will activate the related provisions, that is, parts of clause
141 subclause 4, clauses 142 to 149, and section 5 of Schedule 4, as soon as the
administrative formalities are completed.

The first exception has aroused concern from broadcasters on the ground
that deferring the commencement of clause 82 subclause 4 and clause 254
subclause 4(a) of the Bill would compromise their right to restrict re-transmission
of their signals. The Honourable SIN Chung-kai has moved an amendment so
that these sections would come into operation along with all other key provisions.
The Administration does not support this amendment because the licences of the
SMATYV operators stipulate that they can only charge for the setting-up and
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maintenance of the physical facilities but not a programme fee. Pending the
review on broadcasting policy it will not be fair if the SMATV operators are
obliged to pay broadcasters for the right to transmit on the one hand but are
debarred from charging their subscribers for the cost incurred on the other.

Although this is not my policy area, | have been authorised by the
Secretary for Broadcasting, Culture and Sports to reassure Members that the
broadcasting review will, as promised, take place in 1998 and the issue of
making the copyright and broadcasting policies compatible in this area will
indeed be examined. We would also add that the broadcasters will not be put in
a worse-off position as compared with existing arrangements. Quite on the
contrary, their rights will be explicitly recognized in the Copyright Bill.

Mr Chairman, | urge Members to support the Administration's amendments
to clause 1 and vote against Mr SIN Chung-kai's amendment.

Proposed amendment
HEFE B IEFENE

Clause 1 (See annex X)
EHEZEZE & (R X)

EEEIRE : AE E.uﬁﬁﬂi@%%%@tlﬁﬁﬁl%JJE%Zﬂ%IE%LX&ﬁK%Z%ﬁ%
BExX#S  EHRIFIEAZBERESR  SHARIGHFHEREHHRE
IEE - M LA 2B IERER R Eﬂ%T%@%Eﬁ%Zﬁ NS B

BEMEEEHE REFSMNAEGRIEANERE - &E
Bl E IERE s HE > ME— AR 2ERE T - R
operator kiy fE 1 [ & -

» LpE A BB IE
% BE K SMATV

??@ )m}

i ZREEBUSRE —%  EBUFRHEREN EER - 2R THED
mEEESRER AN ECRERE AR - HRAK > R0 RIHRE
B fEANHAK - LB XRAEHESTHRNEE - FHE - FEHTHRELE
RE AT LI ERERERRE - 2R EE IE 0 0K 2R BRI
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HIER - B8R RME - KERZEE 7 SMATV operator W E R » (H#R
Ko BEEROERBEIRIBFNEEZ®R  MMERSEK - YRS A
TEREEE RMIAELEE AR EMME R -

H B R - WM S Reramey 2 (RS ) - CRRBERRG) 5w - 2
M fRIERER A A - BUFRERGHEZRESD - HE B 5 2@ F 15 ik iE
I (7 - ) RE 8 B Ry (A 4 28 SCRR BE 3B R s i By 5 A4 TAF - wiiE | 3,
e PAE - MEBCRBIEHE "N H#HE" BB - EFHANEDN - KR
mim H ? MR BRARM S RERHE (RERE) » RMAFE—E
DHEFETEREERENBRP S CHERMEEDHRS EHEHELR - KME
ER SRR EEH R EENEER -

MM ORE T TN CERERBRNER - ERKDIK - Mg R
T R ENMMER  LEERRERTHEE - MBS > H
TEARZ B BRERERS - AR “I068” (encryption)jp =& (F  BA EEMA
CHMALRTLEBFEEWE - DIER] “freetoair” BYEMY » HFF AME
HEKEH SEMASEAEEERMERKL  ERX €8T AFE
HANFE & E MW TR E MR E -

=HE L BB TD “SMATV operator” EUREH ; 4 “SMATV
operator” IREUEF 6 . - HLEATREE = 25 JT o & 7M1 5% 3= {E R & A E R
EHRRERENE ARG ERIRFRESE  EEEEFEMECHEE
THERX -

TE - T2HBEEEERBCEGHRSUEE  FRRIIE T HHH
B oo MR - BATL At R R A A B9 ot 128 ) HCE & & E YR
e WMERBEETHERR  IARGEMNEZERERFEH KA & -
fEiERETR T - WMEER » MASKRE @B ZE (RERE) - M TRk
B p Rt O R TR A NI & o P FE 5% 35 R i A B R S o
EFHESAXHEEEFR SR AR - 38 il & 725 W KA R
il ? RAATEE R E - B ATEFRE 3 F -

EF o ANEEE - RHERMIEBE -

ELZEEFE: BiIfEHE  BRARTEHHIMEBES -

BhEEE : WA ERR > RPFESCREESRIEHOEZRE > N
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HIEZEA S TR AR & o 2L HBmE -

EZEXFE SUETEH UM LA BB ESR - DL B4 3% B BHE
2B 1T R e

FARNEGEENS : LN - AW L eHEPEREOHREESLE - JHEGEK
MEREATEHE -TEMUERERER - @EFENE  WEHEE T EHE
R RS A 5 e B A BT B RRORE 0 I A 58 U2 AE VIR IR e S m) DUAT B GE R R
FIME » RE = EAFERTHEEBCORSE R GEA  RENTHE
o ERENEREMEERN -

BHEE L - HER 2SN A KM RE AR A w8 R IR
WETHER - WA L a RS RERE - BEEAE AR DU @ X2 A -
ERRHAEMAER ? HEERES EMBRAE AR HE H#@Wx &1 A
B A EREREERRY  EEREED -

R L7 A B S 102 5 B8 2 SCRR R 1% 7] 3R IR E AT R AT o Ol R G B A B B
BE B E (A - DL I el R e A A a e E S
AR - B EHE - EREFHRFHBETSEHERE  LARFEL
NFTEt - se 2 TR R B TSR G & AURIE - R BREIS E T 12 5
B - B ERENBLEEAE S E R ERN - HEFHK —LEA -
fEfERE @AY TR D02 T - BEA RORE B B 7% 6% 1R & S BIAT GEREA - i B R
G HCH B R RN - BUF R EN 0 - E BCEE K ECOR - MAE
AR PCEREN FEHSRE 5 EgEREA - Aalres B8R <E -
WE NS — LG H - ARARAZ A ML FEE A8 kL g g5 S8 sk
EAFIEEMH  ERRMAIAESEINEZHENBERALBEEZY  HEE
GEBaZE - S HH WMEEHR HAXEMEREATTZEH —EN
B EEAEN - FENE RETEKCERMMARBEOCHEHESR - HE
SMATV & i » i fal#Z R ERREHE GO E - FRPLEHE &L
e JRER T8 - W REES RGN =ELHD -

WA B ERERE T ZE BRI - i n] 68 68 W at ik - AR fil {1
BHRAET - Al WK —HEGH REERERTTE > BHXRERBRER
EBUORKIAE T A - HEg AW - MEEREE R KEMERERE A - HREE » KE
3 i — {8 2 S i B T ED AT DARE A2 R H S 2R AT BEE B R RS - RIS - RAERY TR
WAl ZER - MEKEAFREIREEH - BUFEREHRE - K - A
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BEA R EMMAGNEZ LRI - BEEEHER™E G| - il EEE
HAm EREENNENEZSHMAZFEMERENBE - Mm% H
THETERFPOBRRSE - WMAERS TS EFERERNGEOSE - K
th HAEEMLFEBREN L LA EIE » RKEKRMAETE - LM 8
O BAEEAE GEAE R - I H B REAN i L8R - B R RS Rk
RNHRERZHE » SH— | » W XEERMERE R - ILHE— UL
JNEE N E i GE RS -

SEES R

Bk

BRE

il

BHE: £F AESAHEMEREARRIERONVEESR

EFE > AEEFREEECFEER G EABEE - &k LWElA B
BT HEBEMERERER L ERE » MBS RAEM - SCFRERE
M THREEBEERTHEANHHAN  KEXLALEERERKIEERZ
—REGRHKNE GHRIIEZR - B A EEREHFEER - RAREGERZH
gl > WML ERZFER —EHH ERCEE R R ETU & E R HOLE
REERBER - MREBEFE-NNNE > AMRLHEEZIEEE - SEIL
HRE EENIER  ERIH R T EEK  WAMEE IR g 28 -

{38 M B - (B35 B B Y 206 22 £ 3L 57 B M1 20w H & B9 2 R
[ HIREFRE RGERE - ERERMEPH T HEEER KRE - 555k
B By FE B2 IR PE (copyright) o 852 B A 22 0UIG 22 1 BE 2 T 1R % 8 e e it
(AR EGHGIEZR) NEILEAMKMRNER - MEREEANEZREH %
EHESWE ARSI T®E - RAZREM - KME —E S =P
HEZENMZMERONGE - RS XME - HEHREECEREN T RANE
R TEEHEINHEENER ERX AMEZXEEZRNEENER
®HKMEEFLEERE  MEENEESS ARG LEEZER » SMATV
MWIRZHEZ » TERRBAFRZEEBDIIGENR - EEF 5L ARGEAR
EESE . ERE W E H R - BHEH S 2 B H 7 (E P B SR ET G e
t®’ o JRAER 12 FEEEREMAE - SR (RERD) BIEx - £F > WRA
ZRRPEHRESNGHEERAHAHE - HMHEBFAEEMEL - TH#H
SRBYHEZ LR B SCREEMAAH AR MEEZEET] - ERT
ENLKR o EE e

Mgt - fERmad Al 7RG BT Stk - JMTRE - WMEREEREE
PRRPIE=EARGOREM - ENMEMEZRERN S SRR RAIEER - G2
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WRHERIRRE - IR OB IR o RMTR A E SR EER R R RE K
R RHEWMRARAENEEAEMEFLENBLESR - EFEER T CHEERBME
B LEERTEEGERE - RRAEE —Z - T ) IR 15 5 SC & Y R 5 RE
GHNE—-NLNL/FEE -

ER o AR E -

BRRAZFENS : EFE  WESRERER LKL FR = FTLL» &
RERELEFHEE - @A M@ HRS AR EHENESRE - fFHT —@EL
W fERBRE AR EMESE 1 FEN > ZREANHEE - RHEE KD
AEEERILE  WEERMEREE  KEAENS T EBET] - #HE
EHRUTRESTGH - AREABARMARKOES - HEBERMEEREZNE
CEEASHFEHSRE KL E2 - EeMEX - THf s  BERMEZRE
HHE > MEMTEANEZHEYELERT -

HAAETLMARHNEBIE  NE2RE 7 EREEMEARME - JRAES L EE
WREEEMREE » Ko LrE e A& I8 1 IR 89 g - 55 2 I
Wy - HirEERES - MmMAREZR AR BEREFERED - AIFE
TR R E - HE R B EMEAETHEME - 2REEGE - REF &
BE - kMBI EEZEGNREERE LM - SMATV By EEH ALK
FRMEIEREZEGRERER  BEZ OB - Ff H 5 B 7% 55 & e
ZHER CREBFHNEEERRMEENER - (ETNEEH - EHEE
REZE - B EERGEHERRE? RNBARNEFAIEHR  WREREFANERRE
$ o AJRER A BIBEBUSNE Bl Re B A - BRI E R E ] LLE K
- FETEARAKRMEEZERR  BIFANHIHEENREGEHE
RREHEERMFHER  EERAMEBENE - iEA > MEHEHFEEFHEHEK
o m ANt - B LA RS - FRERRA A IR AR MREER - B - &

ERERBRETE  RRHK -

HEL BNERAF > KBMAERZ+HZH » ER8REBREGR - M
BRI EELZEGELHN - ERNBEARSRER  HEEAH > IEbRZE
BEERERELE (CSA) LMk - EREETEARTE - R HE
WhH T CSA. ~HEFMEBEMEEER - BEKMMREI - B85
o o N WIEKRRE > KABEFEORNIEERENANFZ > NHEE L -
ARZHEESE  MMEERE SMATV . EMlfRAEERHEBERELE
R-tifETEErEY  BRMEEESENZERE - RMIEESEHEDN
FIHI T EBE R NHYRRENE 2 AN 2T - PP B R R B2 A0 (] A & 2 I
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KATHERRE - FTLL » ZRAZARFZRBFRINEEER BN —EFE  KRERER
ROARARIFILEHAWELE -

BEEE : XK ROEFRZREME -

ERXEEIRE#ENE AREERMNMEREERE _RES" HELXEGH
B ZBWUE-XRES - AR E2REHEL —AEFE - BAUEEE T IEME
Wy - HITREEEHHES  FAlLL#EF -

B B 2E  RERERARZBBHIER - EAL s BEMREIERITERR
A AYNRE A AT AR ME B A E o itk EEME
A RERIFEAM RHE » fEERTfEZ T - LrgRb A SCRE R Z M - ar |
TN HE - Wik EMEEH SRR EE - FEE - BIEE RS
EREE HEEBRESR 6 MARM > MRETEMENGE - 211F 6
6 HE Ry - WEEFR » JMIALAEHEM T EREBCERT - #REEmR T
B ZfM@EEMEER - FMEZREH - WMAHEEZE - BEARATMEKR
CRRBERR BT ) - 1 B AT VR B B RRRE - H (58 DAL o 258+ H Ath 19 52 1l il e
VE S JR REE o FE ) € B B R - I o B I 5% B SRR B R RIS R AR -k B AR AR
Pl - FEAEERKEE "SMATV operators” HJE R - BAE
HA R EE - "SMATV operators” %3 T ER & » LA/ &L - (H
B B AlIR A R S I [ PR /i G R A B - GE R IR L BGEE KRR
Ja [l 23R F 2 H B RF A R BE o WA TR A 22 PR R ST D R E A B R Y
ER > ZHREMAEETEHNEHERS  MAFMFEEIRTEVER - £
B WEE-XREH > RNEEEIEENEE  HEREZES —BAE - H
Al =8 —5 - AEZESEEMEM - ARAESAY T - KEER - M
ABMRGEEERE - AW N LIEX A WRE - R B2 ZiELE —
L H IRF R 2

i LR RIS MEELGR I A E L -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, very briefly, |
just want to put on the record that the proposal incorporated in my Committee
stage amendment on clause 1 was first put to the Bills Committee in late April,
which allowed the Bills Committee some one and a half months to consider the
proposal behind the Committee stage amendment | have just moved.
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As the Chairman of the Bills Committee has just said, the Bills Committee
was an open forum. The Bills Committee, indeed any Honourable Member and
any member of the Administration, is constantly in a listening mode, is
constantly reacting and responding to comments voiced by members of the public
as well as comments and opinions expressed to us by interested parties.

Thank you, Mr Chairman.

Question on the Secretary for Trade and Industry's amendment put.
LAl EIEXEZ #E 7R

Voice vote taken.

THE CHAIRMAN said he thought the "Noes" had it.
2R EFERTMUABESTENZL -

Mrs Selina CHOW claimed a division.

I RMIGHEE E R RR -

£

A

IR AZEGRETHRARR -
EZEIR EREBESLUERE  BMA@ERRIEER - TEE®RE 1 IR
ZEBIEZE > FLEILE -

ik Bt Rk Bl 2 H RoRERE - ARRAE N E 3 (H 3% # i

BH T DUEfTRR -

EREIRE EAEEMMAR A BEAUZHIERR - BE A FE {75
] 7 SRR AR

Mr Allen LEE, Mrs Selina CHOW, Mr Edward HO, Mrs Miriam LAU, Mr
Frederick FUNG, Mr Eric LI, Dr Philip WONG, Mr Howard YOUNG, Miss
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Christine LOH, Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LEE Kai-ming,
Mr Bruce LIU, Mr LO Suk-ching, Mr MOK Ying-fan and Miss Margaret NG
voted for the amendment.

Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr CHEUNG
Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE
Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Mr
LEE Cheuk-Yan, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN
Yuen-han, Mr Andrew CHENG, Mr Paul CHENG, Mr CHENG Y:iu-tong, Dr
Anthony CHEUNG, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David
CHU, Mr Albert HO, Mr IP Kwok-him, Mr LAU Chin-shek, Mr LAW
Chi-kwong, Mr LEUNG Yiu-chung, Mr NGAN Kam-chuen, Mr SIN Chung-Kali,
Mr TSANG Kin-shing, Dr John TSE, Mrs Elizabeth WONG and Mr YUM
Sin-ling voted against the amendment.

THE CHAIRMAN announced that there were 16 votes in favour of the
amendment and 34 votes against it. He therefore declared that the amendment
was negatived.

EPLZETHREMEREBEXERE 16 A REFM A - HREEFEEEES
e

EZEEIR AN IEARS | RIEHZBERESHR - AT B GHE M HE5
B 1 RETEREBIESR -

PEBHEEME : FE . RIEE (FREH) B OTEE AT BE B
FER REEAEE) ZHANSEEERERE - SRARRZE - 2
MEESGATCHARAMBER 1| SHE  CHETEROBELRE B
5t -

Question on Dr LEONG Che-hung's motion proposed, put and agreed to.
RENE K EFSIEH T - (fFEZRR - L -
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BEMEZEHEH  AANFEBLE 1 BEEAFCHIINELSLEE
LXEA e

Proposed amendment
HEZ B IEE B

Clause 1 (See annex X)
EHEZEZE & (R4 X)

Question on the amendment put and agreed to.
EIEFEZ #E R 2 2 - L JEE 5 e

Question on clause 1, as amended, put and agreed to.
IEEIEHI RO EFEF 1 R #FHEREN KR LB

1.06 pm
T4 11645

EZEEIFE AERYETE  DESCEFRE  TREEEE 1K A7
KRS 2 Rf IR & Ak -

Sitting suspended.
o

EIH?‘ZEI{'_'

2.05 pm
T 2K 547

IIL

EZEEIR  ARBIK ABEEEREEY -

Clauses 3, 6 to 9, 14, 15, 19, 26, 29, 33, 36, 37, 38, 42, 49, 51, 59, 60, 61, 65, 68,
76, 82, 87, 105, 108, 113, 118, 119, 127, 129, 147, 160, 164, 166, 193 to 203,
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205, 206, 208 to 212, 214, 215, 216, 218, 219, 222 to 226, 228, 231, 234, 235,
239, 244, 246, 247, 249 to 256, 258, 259, 260, 264, 265 and 267 to 270
REIFRESE 36 2 9~ 1415192629~ 333637 38> 4249
51~ 5960616568 76~82>87>105~108> 113~ 118> 119~ 127"
129~ 147~ 160 ~ 164~ 166 ~ 193 % 203 » 205 > 206 » 208 & 212~ 214~ 215
216~ 218~ 219 > 222 % 226 > 228 ~ 231 > 234~ 235 > 239 ~ 244 > 246 ~ 247
249 % 256 ~ 258 ~ 259 > 260 ~ 264 ~ 265 K& 267 & 270 &

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that the
clauses specified be amended as set out in the paper circularized to Members.

The amendments proposed by the Administration for these clauses are all
technical in nature. Most of the changes needed are to deal with the consistency
of the Chinese and English texts of the Bill.

Thank you, Mr Chairman.

Proposed amendments
K7 B IEE A

Clause 3 (See annex X)
EHEZEZE 3& (R4 X)

Clause 6 (See annex X)
EHEZEZE 6 & (R4 X)

Clause 7 (See annex X)
EHEZEZE 7& (R4 X)

Clause 8 (See annex X)
EHEZEZE 8 & (B4 X)

Clause 9 (See annex X)
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RAIEZEE 91 (RHH X)

Clause 14 (See annex X)
BHIEZEZE 141 (RHH X)

Clause 15 (See annex X)
EHIEZEZE 15§ (RHH X)

Clause 19 (See annex X)
BEHEZEZE 19§ (RHH X)

Clause 26 (See annex X)
G EZEE 26 & (R4 X)
Clause 29 (See annex X)

BB EZEE 29 & (R4 X)

Clause 33 (See annex X)
G EZEZE 33 % (RHH X)

Clause 36 (See annex X)
G EZEZE 36 & (JRHH4 X)

Clause 37 (See annex X)
BEHIEZEZE 37 & (RHH X)

Clause 38 (See annex X)
G EZEE 38 & (R4 X)
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Clause 42 (See annex X)
BHIEZEE 42 18 (R4 X)

Clause 49 (See annex X)
BHIEZEE 49 & (R4 X)

Clause 51 (See annex X)
G EZEZE 51 % (RHH X)

Clause 59 (See annex X)
G EZEE 59 & (JRHH4 X)

Clause 60 (See annex X)
G EZEZE 60 1 ( JRHH X)
Clause 61 (See annex X)
BHEZEZE 611 (RHH X)

Clause 65 (See annex X)
G EZEZE 651 (RHH X)

Clause 68 (See annex X)
G EZEZE 68 & (B4 X)

Clause 76 (See annex X)
BHIEZEZE 76 & (R4 X)

Clause 82 (See annex X)
G EZEZE 82 & (R4 X)
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Clause 87 (See annex X)
G EZEE 87 & (R4 X)

Clause 105 (See annex X)
BEHIEZEZE 105 (R X)

Clause 108 (See annex X)
BEHIEZEZE 108 & ( BT X)

Clause 113 (See annex X)
BHEZEE 113E (R X)

Clause 118 (See annex X)
EHEZRZE 118 1& (R4 X)
Clause 119 (See annex X)
EHEZRZE 119 1&E (RFHE X)

Clause 127 (See annex X)
BHIEZEE 127 & (R X)

Clause 129 (See annex X)
BHEZEZE 129 (R X)

Clause 147 (See annex X)
BB EZRE 147 & (R X)

Clause 160 (See annex X)
BEHIEZEZE 160 & ( R X)
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Clause 164 (See annex X)
EHEZEE 164 & (R X)

Clause 166 (See annex X)
BEHIEZEZE 166 & ( BT X)

Clause 193 (See annex X)
BHIEZEZE 193§ (R X)

Clause 194 (See annex X)
EHEZRE 194 & (R X)

Clause 195 (See annex X)
B EZE 195 & (R X)
Clause 196 (See annex X)
B EZE 196 & (R X)

Clause 197 (See annex X)
BHIEZEZE 197 & (R X)

Clause 198 (See annex X)
BHEZEZE 198 & ( BT X)

Clause 199 (See annex X)
BHIEZEZE 199 & ( BT X)

Clause 200 (See annex X)
EHIEZEZE 200 & ( R X)
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Clause 201 (See annex X)
BHEZEZE 201 & (R X)

Clause 202 (See annex X)
BHIEZEE 202 & (R X)

Clause 203 (See annex X)
BHIEZEZE 203 & ( R X)

Clause 205 (See annex X)
BEHIEZEZE 205 & ( R X)

Clause 206 (See annex X)
B EZEE 206 & (R4 X)
Clause 208 (See annex X)
B EZEE 208 & (R4 X)

Clause 209 (See annex X)
BHIEZEZE 209 & ( BT X)

Clause 210 (See annex X)
BHEZEZE 210 & ( R X)

Clause 211 (See annex X)
BHEZEE 211§ (RTE X)

Clause 212 (See annex X)
BHEZEE 212 & (R X)
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Clause 214 (See annex X)
EHEEE 214 & (R X)

Clause 215 (See annex X)
BHEZEZE 215§ ( R X)

Clause 216 (See annex X)
BHEZEZE 216 & ( R X)

Clause 218 (See annex X)
BHEZEE 218 & ( R X)

Clause 219 (See annex X)
EHEZRE 219 & (R4 X)
Clause 222 (See annex X)
BB EZERE 222 & (RHE X)

Clause 223 (See annex X)
BHIEZEE 223 & (R X)

Clause 224 (See annex X)
BB EZERE 224 & (R4 X)

Clause 225 (See annex X)
BHIEZEE 225 & (R X)

Clause 226 (See annex X)
BHIEZEE 226 & ( R X)
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Clause 228 (See annex X)
BHIEZEE 228 & ( R X)

Clause 231 (See annex X)
BEHEZEE 231 & (R X)

Clause 234 (See annex X)
EHEZEE 234 & (R X)

Clause 235 (See annex X)
BB EZEZE 235 & ( BT X)

Clause 239 (See annex X)
EHEZERE 239 & (R4 X)
Clause 244 (See annex X)
BB EEE 244 & (R4 X)

Clause 246 (See annex X)
B EZERE 246 & (R4 X)

Clause 247 (See annex X)
GBI EZRE 247 & (R X)

Clause 249 (See annex X)
BB EERE 249 & (R4 X)

Clause 250 (See annex X)
EHIEZEZE 250 & ( BT X)
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Clause 251 (See annex X)
BHIEZEZE 251 & (R X)

Clause 252 (See annex X)
BHIEZEE 252 & ( R X)

Clause 253 (See annex X)
BB EZEZE 253 & ( R X)

Clause 254 (See annex X)
B EZEE 254 & (R X)

Clause 255 (See annex X)
B EZEE 255 & (R4 X)
Clause 256 (See annex X)
B EZEE 256 & (R4 X)

Clause 258 (See annex X)
BB EZEZE 258 & ( BT X)

Clause 259 (See annex X)
BB EZEZE 259 & ( BT X)

Clause 260 (See annex X)
BEHIEZEZE 260 & ( R X)

Clause 264 (See annex X)
B EZEE 264 & (R4 X)
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Clause 265 (See annex X)
BB EZEZE 265 & ( BT X)

Clause 267 (See annex X)
BHIEZEZE 267 & ( R X)

Clause 268 (See annex X)
G EZEZE 268 & ( BT X)

Clause 269 (See annex X)
BEHIEZEZE 269 & ( R X)

Clause 270 (See annex X)
BHIEZEE 270 & ( R X)

Question on the amendments put and agreed to.
EIEFRE B RR - L& -

Question on clauses 3, 6 to 9, 14, 15, 19, 26, 29, 33, 36, 37, 38, 42, 49, 51, 59, 60,
61, 65, 68, 76, 82, 87, 105, 108, 113, 118, 119, 127, 129, 147, 160, 164, 166, 193
to 203, 205, 206, 208 to 212, 214, 215, 216, 218, 219, 222 to 226, 228, 231, 234,
235, 239, 244, 246, 247, 249 to 256, 258, 259, 260, 264, 265 and 267 to 270, as
amended, put and agreed to.

PEEIEHIEPIEZGE 36 £ 914> 15192629 33> 36 37 38

42~ 49~ 51 > 59~ 60 61> 6568 7682 87 105 108 113 118

119~ 127~ 129~ 147 > 160~ 164 > 166 > 1932 203 » 205 > 206 » 208 £ 212

214~ 215 216 218 219 » 222 F 226 » 228 » 231 » 234 » 235 » 239 » 244 -

246 ~ 247 » 249 F 256 » 258 » 259 » 260 ~ 264 > 265 R 267 £ 270 K2 #E i
1 7% 2 & L JE i

Clause 35
& B B =56 35 &
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SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that
clause 35(3) be amended as set out in the paper circularized to Members.

The proposed amendment is needed to clarify that an accessory work such
as labels or instruction manuals for non-copyright products will not be
considered an infringing copy under the Copyright Bill, and as such parallel
importation of goods containing such accessory work will not be restricted under
the Bill.

The amendment is technical in nature and | will move another Committee
stage amendment to add a new subclause 6(a) to clause 35 to define the concept
of an accessory work. The Bills Committee has discussed and endorsed the
proposed amendments.

Thank you, Mr Chairman.

Proposed amendment
HE7E B IEE N

Clause 35 (See annex X)
G EZEZE 35 (RHH X)

Question on the amendment put and agreed to.
EIEFEZ#FHERE R - L& -
EXEIRE: Lion  =EBEREAMEMZEC O IIFEHES - B
W IREFFEEER -

AEE#ETE R —Rm LA EEERERREMNEE T
BIELEE 35 () RIEHZBIER -

EZEXFE  ALEGHET GRS - —OfR@w LA
EHFEE SIS 5 (DHRREEZBIEER -

i
Pl
(H
il
P
=



LEGISLATIVE COUNCIL — 24 June 1997
ik — —AhtEANAZ+HNA 435

EZEIR - BFEHEE  EOHEME?

HEERE  EFE > FHMEES ERNMAREHRELE 35K BEBES
34 (4) 5k -

ERE AL EE X -

BEEZE  MAREIMEHWECEETEELES MUK RIERES
5 35 (4) & -

EREEIHE: 2UE SSWHEREHMEBESR AFELFELHAIHEEE
= Nt BARINERZIABAE -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that
clause 35 subclause (4) be amended as set out in the paper circularised to
Members.

The Government's Committee stage amendment to clause 35 subclause 4
has two effects. It serves to maintain criminal sanction for the parallel
importation of copyright products during the 18 months after their first
publication or release anywhere in the world. It also clarifies that the parallel
importation of accessory work is not subject to criminal sanctions. Only the
first part of our amendment is subject to debate.

As | explained during the Second Reading debate, the 18-month criminal
sanction is part of a carefully-constructed package to resolve the issue of parallel
importation. It is designed to strike a balance between the rights of copyright
owners and exclusive licensees to exploit their works and investments on the one
hand, and the interests of the import and retail traders and expectations of
consumers on the other. We believe that the proposed 18 month period for
criminal sanction is the correct and pragmatic balance in the circumstances.

| would strongly caution against changing it. Shortening it, as proposed
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by Dr the Honourable HUANG Chen-ya, would tilt the balance too much against
the interests of the copyright owners and exclusive licensees. Prolonging it as
proposed by the Honourable CHAN Kam-lam would be too much to the
detriment of consumers, importers and retailers.

Mr Chairman, the Administration does not support Dr HUANG Chen-ya's
amendment of stipulating different criminal sanction periods for different kinds
of copyright products, that is, an 18-month period for films and a 12 month
period for other kinds of copyright products. This would compromise our
policy intention of offering copyright protection to all kinds of copyright
products on a non-discriminatory basis.

Advances in technology also mean that copyright in one kind of product
can very often be embedded in another kind. For instance, films are likely to
contain literary works, sound recordings or even broadcast programmes that are
themselves subject to copyright protection. Enforcement would be extremely
difficult if the parallel importation of the film is no longer subject to criminal
sanction but the underlying works are. | urge Members to vote in support of the
Administration's amendments.

Proposed amendment
HE7E B IEE A

Clause 35 (See annex X)
G EZEE 35 (RHH X)

HEEBEBEENE  EF > WERMOBIESE I E GRS UE R R AL 5
REEREE 1 £WHE - METFELRAE 18 AR -

HE - BB (RERMEZR) B - R4 288 - FIT AHKE
ERRACHBMNERE  HEEBEPRFEAR » BUTEHEEE - LEIL
18 AWM EF(LT  HEMER 18HA?RNEEETEERNEE - IR
HiMREREE ANF - BRTEZIN  ZOTXBRERHTE BYWHE &
FRBELCMRMEBERLYRNE  EREZEMEE T LEOSEE - G K
VEBGEERETIAYE BMEOMERMLY - SERLOEGHEEABENE - &
ot A DL A S F 2 ik e
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FUEE  WIgaZmEERER X rEmERREESHTRIELE
e @Lf’{rﬁlrﬂﬂ‘JZ AEEOR - AFITFEHEETRBELE - ERNMK
%%%%‘T@J ZFELEX G VFEREREGHEREIREMEHIRE -
MuEm B ZHEEE SR Z“TEEB%S%%%JJ BIEXE  FHEB JEEXEE

o BIR R A Z B IEE S ERE -

Question on the amendment put and agreed to.
EIEFRE BRI JEH# -

EZEEFE AN IRAEAMRS S5 ERBMIBERER - 5#E S HH
BERAZHBEELERE  FGEHEFHIRED — -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that
subclause 4(a) to clause 35 be amended as set out in the paper circularized to
Members.

The proposed amendment is technical in nature and clarifies that customs
border measures do not apply to parallel imported copyright works.

Thank you, Mr Chairman.

Proposed amendment
HEZ B IEE B

Clause 35 (See annex X)
G EZEZE 35 (RHH X)

Question on the amendment put and agreed to.
EIEFEZ#FHERE R - L& -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, I move the
addition of subclause 6(a) to clause 35 as set out in the paper circularized to
Members.

As | have explained earlier, for the technical amendment to clause 35
subclause (3), subclause 6(a) defines an accessory work which will include labels,
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packaging, instructional materials and so on, attached to a product. It is also
stipulated that the economic value of such accessory works should not be a major
proportion of the total economic value of the product.

Mr Chairman, the proposals have been discussed by the Bills Committee
and | am pleased that the Bills Committee supported the proposed amendments.

Thank you, Mr Chairman.

Proposed amendment
HEZ B IEE B

Clause 35 (See annex X)
G EZEE 35 (RHH X)

Question on the amendment put and agreed to.
EIEFEZ#FHERE R - L€ -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that
clause 35(7) be amended as set out in the paper circularized to Members.

The proposed technical amendment is to clarify that a copyright work is
not lawfully made when it is made in a place where the copyright in the work has
expired but may still enjoy copyright protection in Hong Kong. This proposed
amendment has been endorsed by the Bills Committee.

Thank you, Mr Chairman.

Proposed amendment
HEZ B IEE B

Clause 35 (See annex X)
G EZEZE 35 % (RHH X)

Question on the amendment put and agreed to.
EIEFEZ#FHERE R - L JEH# -



LEGISLATIVE COUNCIL — 24 June 1997
442 ik — —AhtEANAZ+HNA

Question on clause 35, as amended, put and agreed to.
B IERT IR P B 55 35 1.2 2 @i i 26 4 - 1Y JE i 7

Clause 110
BRPIEZRE 110 B

EZEIR L EREBRRECPIMEHTES » RxBERE 110 HREEK
fEIEZE -

A R E AT & O
RHEHZEBIESR -

— BFEiem L PH | M= E SRIELEE 110 {6

uuu
i@a
@l
\MH

KREEGHETGHER  —HERWR IS REEBRE D HEE 110
BIEHZEBLER AFLFELEAFEBELEE  HHMEEEARIIEREZLL
L ON= I

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that
clause 110 be amended as set out in the paper circularized to Members.

The Administration's Committee stage amendment to clause 110 seeks to
clarify that, in relation to civil proceedings on parallel importation, exclusive
licensees may not without leave of the court proceed with civil action against
parallel importers unless the copyright owner is joined as a plaintiff.

This has already limited the rights of exclusive licensees because in civil
proceedings for other kinds of copyright infringements exclusive licensees can
take civil action when the copyright owner is either joined as a plaintiff or added
as a defendant.

Dr the Honourable HUANG Chen-ya has proposed to change the word
"proceed” to "commence”. This may look innocuous. However, in practice, it
translates into forbidding exclusive licensees to apply on their own for
interlocutory injunctions against possible infringements to their rights in so far as
parallel imports are concerned. We know all too well that one has to act fast in
protecting one's intellectual property rights. It would not be fair to deprive an
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exclusive licensee of speedy access to the useful remedy of interlocutory
injunction when confronted with suspected parallel imports.

Mr Chairman, the Administration's amendment to clause 110 is part of the
carefully-constructed package to resolve the issue on parallel importation. As |
have explained during the Second Reading debate, all the concerned parties are
prepared to accept the revised formulation as a pragmatic compromise. Dr the
Honourable HUANG Chen-ya's amendment imperils the delicate balance that has
been struck. It departs from the agreed consensus. Accordingly, the
Administration does not support the proposed amendment.

Mr Chairman, | urge Members to vote for the Administration's proposed
amendment.

Proposed amendment
HEZ B IEE B

Clause 110 (See annex X)
BEHEZEZE 110§ (R X)

EZEIF AFIHFEEEREMR LA LB ERILERS ZEBHEEE
ZHES  HEFIBAZEBEERESR  SAAFEATFEEETRE L
e MIWmaZBEREANR  IRTHEERAEZBEZ XN EHEE -

EEBRBEHH EFE  LHFACHEBRNWEBLEEER  SEFEHRET
A N HT [E RORE B A k= A0 P BE 2a 2 E AR 50 - 0 L RE A R A B FHR 2
GETTT c RWBLEEGHEEMARAFAE AR ESING - EE2FE - Hil
HE MR LRI - mHO T DRI E M ERTE - EHSFFE AE
—REHZHE - HRERERS A REREECHERMKREAFFRFEA K
RN ETE - AH "ERERAENT - BB A RIS A HE
TREERM —ERIUEEATE - Nt - WARERE 2 ERZ s 21y -

(i) B THERRNHFE AR ESERE - W04 M
EEERE 18 HH  Z2RREBGEAIIRNEETH - RMARBERE
S BITEME i TR RE - bl M EE LA ESEME TG
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REHBRAM <SG » —EEEE "fTIFR” WL CHEBILEEBER
7% - A LUIVE N R E i AR MERY K E - 5 B T RS & B E v AN M T 2R
N8 g HEETERRERNITE - il FEREREH H LiE
A IEZE -

2.40 pm

N 2B 40 43

THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
REFFEREGEHREEEARERFTHE -

Question on the amendment put.
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EIEFEZ # B 2R -

Voice vote taken.
LV =i

£

A

EE AZEGHRETEAARR - BAEFIRE 1 o# -

2.41 pm
T 2 BF 41 &

THE PRESIDENT resumed the Chair.
FHEREFFTE -

EZEIXTF  AHBERESLUEE  BEERRIHEER - TrEAHE 110
PREIFE B IESE %u@ﬂ

A &R B RN G D ZHHERORAER - RRIE T E 3 (8% # b
BH 7T DUEfTRR -

EREIRE EAEEMMAR A BEAZHIERR - BEH {75
] 7 SRR AR

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr Edward HO, Mr
Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr Frederick
FUNG, Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Miss
Christine LOH, Mr CHAN Kam-lam, Mr CHAN Wing-chan, Miss CHAN
Yuen-han, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr CHEUNG Hon-chung,
Mr CHOY Kan-pui, Mr David CHU, Mr IP Kwok-him, Mr Ambrose LAU, Dr
LAW Cheung-kwok, Mr LEE Kai-ming, Mr Bruce LIU, Mr LO Suk-ching, Miss
Margaret NG and Mr NGAN Kam-chuen voted for the amendment.

Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr CHEUNG
Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE



LEGISLATIVE COUNCIL — 24 June 1997
446 ik — —AhtEANAZ+HNA

Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-Yin, Mr
LEE Cheuk-Yan, Mr Andrew CHENG, Dr Anthony CHEUNG, Mr Albert HO,
Mr LAU Chin-shek, Mr LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr SIN
Chung-kai, Mr TSANG Kin-shing, Dr John TSE and Mr YUM Sin-ling voted
against the amendment.

THE CHAIRMAN announced that there were 28 votes in favour of the
amendment and 23 votes against it. He therefore declared that the amendment
was carried.

EPLZETHREMEREBERE 28 A REF 23 A - HREZEEMEEEE R

EZEIR:EREBHE  HN IR 110 fRIEH ZBIEFRERR - K
AHTHEER 110 REEBEEE L > NEHEFHZIRES —2 -

Question on clause 110, as amended, put and agreed to.
ISEIERIIE PN E S 110 £ # &S 7 2008 il 8 -

Clause 115
RPIE K 115 6

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that
subclauses (1), (2) and (3) of clause 115 be amended as set out in the paper

circularized to Members.

The proposed amendments are editorial changes which have already been
endorsed by the Bills Committee.

Thank you, Mr Chairman.

Proposed amendment
HEZ B IEE B

Clause 115 (See annex X)
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1RGIEZEE 115 & ( R4 X)

Question on the amendment put and agreed to.
EIEFREZ#HERE R - L& -

EZEIR: LHARGFERBEC O IMENTES - BENE 115 G
(5A) F (5B) FK -

AERFRETEHRR  — R IEA G FERE D HIEH I
st 0 BIARZE 115 BRIG 55 (5A) K (BB) K »

REEGHET G RR  —ihm TR EFERE S HEHZE
Rt 0 HIRYER 115 RIEHISE (BA) R (BB » AEE e LA BB EE
MmEBEEARIEREZABKAER -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that
subclauses (5A) and (5B) be added to clause 115 as set out in the paper
circularized to Members.

The Administration has proposed to amend clause 115 by adding two new
subsections to clarify in relation to criminal proceedings against parallel
Importation, the circumstances in which a defendant might claim that he has no
reason to believe he has been dealing with infringing copies.

| appreciate that retailers have expressed concern but they sometimes have
difficulty identifying the right owners or exclusive licensees and would need
clarification on what reasonable steps they are expected to take before they can
establish that they do not have a reason to believe that the goods they are about to
be trading in are infringing articles.

Much as we are against tying the hands of the court by prescribing what
constitutes a reason to believe, we have elaborated on the concept and provided
indicative non-binding guidelines on possible steps for making enquiries. The
wording proposed for clause 115 subclauses (5A) and (5B) have been drawn up
after careful thought. We do not agree with the Committee stage amendment
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proposed by the Honourable Howard YOUNG to further extend the long list.
This is neither necessary nor desirable. It risks tilting the balance too much in
favour of the defendants and undermining the applicability of criminal
proceedings on parallel importation.

Mr Chairman, | urge Members to support the Administration's
amendments and to vote against Mr Howard YOUNG's amendment.

Proposed amendment
HEZ B IEE B

Clause 115 (See annex X)
BEHEZEZE 115 (R X)

2.44 pm
T 2 K 44 43

THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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A BRIk — LR -

HMATBHELCBIFREREEELE » RMEBHWRENSGRERES A
EEHRMERHEEHNYN - MAMBEEERERE AN - i EZE LG EMS
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HBE EFFERE - BTl FMan E 0 AGE & HRE0 - M1 2 K BUR S B2
e - (BRI £ MR LR BEARMSZ/H S - AWM AFKE 3
HEIERE - WHEERM EHRMAZEFHABEREIEL - AT ROEBESE
EEHFHTBRFNELER - AeFNE—HGREE  SBLEXREEE -

S EZERSRFNELESR  RUFREBEFEE — WHHFEEA
FHREKHEREFANGTF — FAIUEZIHRMEERWN ERERS —

B BNSGERGERHBITHEER  AEYHROBEEL  HEET+
2% -

2.46 pm
N 2 I 46 43

THE PRESIDENT resumed the Chair.
FHEREFFTE -

BhEEENH : XK RMELREREE AN ERBATERTETHEN
FOR o WA FEE RS MMEERET ESE TR RN - EREREE
N BCHT a8 H A F7 5F A (exclusive licensee) S(ZFEE A H L EMAYH S - EK
ok BE % ok (K 9 7 O ¥ L S e

il A R E FERAEATERFER - BB AEERM - 5
Ko HFERERETE) () (9E 3 HELE  WhHRAEEEMRE » BUTFHE
ANE R R Ay
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£ N TR BE AT B IR R B R R - BUR B 2R B B A 2l B A Ff
AP ARZERER -EREANEN - WREFFEEEHTENG VP - H
AR TEERE - BUF A ERES ERILHA RN R AT aett - 60
BEE N AT DLDAE i R RE M 3t - A8 — ] o 0% B il e mT DLV 2 it B9 3 5 -

THE RIEIHGZEREHRANVBERE > L RIF@EARKEH
BB ESRE -

BRNGEEHNE - LK - WEEMITAE, HHEES EE M ER, F
B EREBEEFE - Tl EFEFRNKMRED o rafiEfs
B - AHFEEEEGRIMAE  RAZSORT REERE iR eHA
ZEORM A A H AR S M ARA R A A EEER M FEFREAYERIL A &
Moo DL WMMAEHSEREE > SRR A LU A GRS > FrlL
BEERENBLEEAN > BELANEEEMRTE - WMELEMENR - fla -
TORIE MR RF A sl E R REL D WEVSE - AEE S5 -

BMBRBEEABOEERREGME  METHESEN - LHEE
OSPRG-S DA SR USSR+ BT - BT S i
RSB EER - ARLHBFERDNEEE -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | think it is
appropriate for me to respond to the suggestion that has repeatedly been made by
the Honourable SIN Chung-kai, which is the establishment of a central registry
with statutory effect by the Hong Kong Government requesting copyright owners
and exclusive licensees to register ownership or exclusive dealer-right of
copyright works with the registry.

In the United States Library of Congress Copyright Registry, there is no
up-to-date system to record copyright assignments or management arrangements.
No country or economy to my knowledge has ever set up such a system. On the
other hand, the representatives of the film and music industries in Hong Kong do
have an up-to-date database covering some 90% of the repertoire available here.

In view of this particular situation, the Administration does not consider it
IS cost-effective to use taxpayers' money to set up such a central registry as has
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been proposed by Mr SIN Chung-kai.
Thank you, Mr Chairman.

Question on the Secretary for Trade and Industry's amendment put and
negatived.
LHEZBIEXS #EEFRR  WED R -

EZEIR HNIHAIBERESR  ARAFLGFERBDENRE
115 for 1% #6525 (5A) k. (BB) X -

MR HOWARD YOUNG: Mr Chairman, | move the addition of subclauses (5A)
and (5B) to caluse 115 as set out in the paper circularized to Members.

Proposed amendment
HEZ B IEE B

Clause 115 (See annex X)

EHEZRZE 115 & (R X)

Question on the amendment put and agreed to.
EIEFRE B RR - L& -

Question on clause 115, as amended, put and agreed to.
ISEIERIIE PN E S 115 1§ # &S 7 208 i -

Heading before New clause 35A Defences
Frel BUEE 35A {6 Z AT HY IR & RH G E
New clause 35A Defence for the purposes of sections
Wral i R B 5 35A ' 30 and 31

WL 30 K 31 R 5 B9 %0 5 R E

Clause read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).
KON HFNE X A EHE - WHHE (F#HEW) B 46 (£5 (69 E - Zg
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LA -

EZEXF: LHA HEEEKE LFERALKEMNEEC D HIFEHTE
oo fE R A R O B E R T ET HUSE 35A R AT RYARRE KT ET HUSE 35A 1%

KiE@E#ETE R —Rm LA =58 E  GBHAEREEE D
PIAEH Z B - B (0 5 2 JE 08 i 0 5T AU S8 35A iR Z BT AU AR RE FOf 8T HY 28
35A 6

e oE CARENA R AT 3 NEBRR T B IEE  [HER 3 {#
AEI’M%E%VSI%%BE—H KR HENREEEN A EEEE - E20FR
TRFAEIEETE ? RAEREHM ERE - mEEEEHREA—-HELEXE

Wy - e BETRR AWM ARAEELRE Y EEN EERE D
ol I

EZEIR AN AFERZEBIESR  E2HEHRN - BEAEFE 2 4UHKE
gFREE AFEHLLEMuREENE - EFfE 4 IEE*E%FF’FE’]L%% » B EE A
—HEEF HEE (—) WE R E(Z) >~ (Z) > (W) - WR
Wi%‘?%(:) - EE 9%( ) c Bl 4 TEEE - H 2 W T - HETLE
EEE 2&5“:1’?2@‘5’% ’ GWR AEL EREEEA T o AIEG R
Z - AL - EE‘I‘%‘RT —{IA%%?;@%%%A Y o

MR HOWARD YOUNG: Mr Chairman, you said that the Secretary for Trade
and Industry, Dr HUANG, myself and CHAN Kam-lam have separately given
notice to propose the addition of heading before new clause 35(A) and new
clause 35(A) to the Bill, which we have already just passed. Is it so that we are
only talking about the heading, in which case I think it is only one word and all
four of us seem to have the same word? | just want to know whether by voting
for the Secretary for Industry and Trade's heading, which goes on to my
amendment which is passed, whether that has any implications which will render
either of them void.

CHAIRMAN: We vote on the clauses, the content of the clauses. But we do

not read out the clauses, we read out the number and the heading of the clause.
So, it is a technicality. The vote will be on the contents of the clauses — that
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we add a new clause 35A to the Bill. But there are four alternative propositions
as to how and what contents to add as new clause 35A. Is that clear?

EZEXFE AE

FhFELHA#ES PR _HAREELE  NE2&aH
AEPIEZEZ LA E

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that the
Heading before new clause 35(A) and new clause 35(A) as set out under my
name in the paper circularized to Members be read the Second time.

The insertion of the new heading is non-controversial and appears in the
proposal to be moved by the Honourable Howard YOUNG, Dr the Honourable
HUANG Chen-ya and the Honourable CHAN Kam-lam.

The new clause 35(A) is proposed by the Administration to offer two new
defences in civil proceedings against parallel importation. The first defence
described in our new clause 35(A) subclause (1) and (2) clarifies the
circumstances under which a defendant may claim that he has no reason to
believe that he has been dealing with infringing copies. The second defence
described, in our new clause 35(A), subclauses (3) and (4) stipulates that it shall
be a defence for a person who imports a work without the licence of the
copyright owner or exclusive licensee if the latter has acted unconscionably, that
IS, by withholding supply on unreasonable grounds or by agreeing to supply but
on unreasonable terms.

Mr Chairman, the Bills Committee has deliberated long and hard on both
provisions and heard numerous submissions from all the relevant parties. As a
result of the Bills Committee's hard work and the co-operative approach adopted
by all concerned, we have already achieved broad consensus in support of
introducing the two defences. What remains is a matter of fine-tuning.

On the first defence relating to reason to believe, | have already explained
in responding to Mr Howard YOUNG's Committee stage amendment to clause
115 subclauses 5(A) and 5(B) why we cannot agree to elaborate on the list of
circumstances in which a defendant might claim that he has no reason to believe
he has been dealing with infringing copies.
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Mr YOUNG and Dr HUANG Chen-ya have moved similar Committee
stage amendments to clause 35(A) to extend the very long list as applied to civil
rather than criminal proceedings. | do not agree with these Committee stage
amendments. Extending the list risks tilting the balance too much in favour of
the defendants and undermining the applicability of civil proceedings on parallel
importation.

On the second defence relating to unconscionable acts, the Administration
has set out in clause 35(A) subclause 4 that in considering what constitutes an
unconscionable act, the court shall take into consideration the established
practices of the copyright owner or exclusive licensee for the orderly distribution
of copies of that category of work. We consider this appropriate since this is,
after all, a Bill to protect copyright owners and exclusive licensees which has
been so repeatedly stressed this morning and up to now this afternoon.

Mr Howard YOUNG and HUANG Chen-ya have proposed inserting an
extra section to oblige the court to have regard to the reasonable requirements of
the retail traders and public. Dr HUANG Chen-ya has also proposed to amend
the wording "established practices of the copyright owner or the exclusive
licensee” as the "established practices of the particular trade”.  The
Administration does not support these changes. They are not necessary. They
upset the delicate balancing of the interests of copyright owners and those of the
retailers. They overly and unnecessarily fetter the discretion of the court.

Separately, Mr CHAN Kam-lam has also proposed to amend clause 35(A)
subclause 3(c) to the effect that the defence relating to unconscionable acts
would not apply until after the expiration of 24 months of the first publication of
a copyright work. This is meant to be in line with the other Committee stage
amendments that Mr CHAN Kam-lam has intended to move to clause 35
subclause (4) were the Administration's Committee stage amendment to be
defeated. This amendment or this proposal by Mr CHAN Kam-lam should no
longer be necessary as the Administration's Committee stage amendment on the
18-month criminality period has just been voted in favour of by Members.

Mr Chairman, the Administration has already drafted clause 35(A)
subclause 3(c) in such a way that the defence against unconscionable acts will
automatically apply after the period of criminal sanction stated in clause 35
subclause 4(b), so there is no need to specify this period separately.
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Mr Chairman, | urge Members to support the Administration's amendments
to clause 35(A) and to vote against the amendments by Howard YOUNG, Dr
HUANG Chen-ya as well as, Mr CHAN Kam-lam.

Thank you.

EZEXFE  AKBIGkL B LA ZmEREART ZERE DK
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EH W - BURHEE T IE AR - FRER "HREREREE A
WEHRBAFREAERERF > B HEPFESAESR M. ... .. T fA]EE
o HREMENRERE A REHRARE ANER  HE2 TEHERER
A 6 S0 12 A A I W L2 A~ & BB pR iR s - (R B TV - A LA A A HE A
MIE - W BEZERE  ARREEREMAS G -

HE B BB S (D EBUFHIA £2 2089 S - A S (5l
TRNEREMENESRE - KABEHRERE ARENERESENERE - M
REMRES DO PMESRERE A RFERRFFFAEAREGNER#GE
W5 EgkEP -

At > RBRFHESMUEFALUZHGFEZRENEB LR - KA BUTFH
Bz BRAERMERAIAL G)F -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | would like to
appeal to Members to support the Administration's motion on clause 35(A) and |
would like to highlight a feature that has just occurred to the Administration.
And that is, if the Administration's motion is rejected, the voting will then go to
the motions to be moved by Dr the Honourable HUANG Chen-ya, the
Honourable Howard YOUNG and the Honourable CHAN Kam-lam. If the
voting is split between Dr HUANG Chen-ya and Howard YOUNG's motions,
Members will then have to vote on the third motion to be moved by Mr CHAN
Kam-lam.

Since Mr CHAN Kam-lam's motion incorporates a 24-month criminal
sanction period for parallel importation which is blatantly contradictory to what
Members have just supported in the context of the Committee stage amendment
to clause 35 subclause (4), we would have an extremely difficult and precarious
situation. Were Members to vote in favour of Mr CHAN Kam-lam's motion, we
would end up with an ordinance with two sections which are contradictory to
each other because section 35 (4) would stipulate a criminal sanction period for
parallel importation of 18 months whereas this particular new clause 35(A)
would incorporate the sense that the criminal sanction period for parallel
importations should be 24 months.

| fear and I apologize that this particular complication has only occurred to
myself and my colleagues sitting here listening to Members' speeches just now.
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| would therefore like to take this opportunity to urge Members to avoid enacting
a piece of legislation that contains blatant and inherent inconsistencies, and |
appeal to Members to avoid this situation from happening by voting in favour of
the Administration's motion on the new clause 35(A).

Thank you, Mr Chairman.

EZEIREEARKB LA IEENERRBZEGRR I AR EER
BhZEE - ML A EER RIS 356A R ZATHYIERE R8T 3] /Y
A RZERER  IRTEHERES BFERBERREMNEESH
RHZERCERE  MIMAZEEESR AN EHEEEREETER
R FLEE R ZHTRTHUSE 35A RZETHVIRE R HTETHUSE 36A fik - EN G FHEEE
KEEMEE R G A EIm _EM MR Sl FEiRE a8 g =EE R
BZHEEEZRE -

Question on the Second Reading of the Secretary for Trade Industry's new clause

and heading put and negatived.
LAl F 5 IE X RIEE B #ES N FRR WELR -

Rl L W] B G 35A R ZATIERE R BT AT HU S 35A fk -

i

EEBREEHHE: IF RIFVWEBEXRCEHINNE RS LREEA -
Question on the Second Reading of Dr HUANG Chen-ya's new clause and
heading put.

HEEH#EZHE &R EE B ER N 5K

Voice vote taken.

T F KR

Dr HUANG Chen-ya claimed a division.
HEB#AEEREHENR -
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EZEIR ARBETHE IR -

E2ZEEIFE  ERBESMNEZE  WNERRZEFELR  EEBEEBREBE W
RIS B5AMRZATAUIERE R #ral By 35A 16 » DL 38 -

B L& Bt Rk Bl ZHH RoRERE - ARRAE N E 3 (H 3% # i
BHE T DUEfTRR -

EREIRE EAEEMMAR A BEAUZHIERR - BEH FE {75
] 7 SRR A R

Mr SZETO Wah, Dr LEONG Che-hung, Mr Albert CHAN, Mr CHEUNG
Man-kwong, Mr Michael HO, Dr HUANG Chen-ya, Miss Emily LAU, Mr LEE
Wing-tat, Mr Fred LI, Mr James TO, Dr YEUNG Sum, Mr WONG Wai-Yin,
Miss Christine LOH, Mr LEE Cheuk-Yan, Mr Andrew CHENG, Dr Anthony
CHEUNG, Mr Albert HO, Mr LAU Chin-shek, Dr LAW Cheung-kwok, Mr
LAW Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan,
Mr SIN Chung-kai, Mr TSANG Kin-shing, Dr John TSE, Mrs Elizabeth WONG
and Mr YUM Sin-ling voted for the motion.

Mr Allen LEE, Mrs Selina CHOW, Mr NGAI Shiu-kit, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr CHIM Pui-chung, Mr
Eric LI, Mr Henry TANG, Dr Philip WONG, Mr Howard YOUNG, Mr CHAN
Kam-lam, Mr CHAN Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr
CHENG Yiu-tong, Mr CHEUNG Hon-chung, Mr CHOY Kan-pui, Mr David
CHU, Mr IP Kwok-him, Mr Ambrose LAU, Mr LEE Kai-ming, Mr LO
Suk-ching, Miss Margaret NG and Mr NGAN Kam-chuen voted against the
motion.

THE CHAIRMAN announced that there were 28 votes in favour of the motion
and 26 votes against it. He therefore declared that the motion was carried.
2R EFEMERELE 28 A KEHHF 26 A - MR EBEMRBIELEHR
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Clause read the Second time.
168 1) B 22 {6 SO AR 58 -

EZEIR - HNEBEBREEAR HEHAERHEINE 35A RZATHEE
KHTRTHIEE 35A RZHEREAIR - HFERENMEMNEE N THF R _EH
FHEHZEE -

HEEBBENE  EFE > WEBFEFHETAE 35A RITAVIEE R ET S
35A Bk - TMABRBIE =R -

Proposed addition
HE 7 HT I 7

New clause 35A (See annex X)
ETRY 2 35A & ( R X)

Question on the addition of the new clause proposed, put and agreed to.
15 1 #7 1F X B RSSE M 7 i - BB R 75 2R - L JE i -

Heading before New clause 85A Designs

WrET I EE 85A {6k 2 Al WY AR SR E% G T

New clause 85A Corresponding design

AT B {5 B FE S5 85A i FH I S B 5% 5T

New clause 85B Effect of exploitation of design derived

AT B {5 B FE SR 858 i from artistic work
A 1€ 25 9l 1F o 7 28 1Y SN B 3% 5T B9 2
7

New clause 85C Things done in reliance on registration

BT HY R B B 556 85C fi of design
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145 S0 B B A1 0 R A1 T 0F HH B 1R

New clause 123A Protection of informers in criminal
HraT Bk B F 528 123A fh proceedings
HEMEBEERERF PSR AN RE

New clause 182A Groundless threat of proceedings in
HrET B B F 5B 1824 i relation to parallel import
DU #8 B S 17 58 T B 1 3 AR A2 e 7R
Pl

Clauses read the First time and ordered to be set down for Second Reading
pursuant to Standing Order 46(6).

KON HFNE X A EHE - WHHE (F#HEW) B 46 (£5 (6 I E - Zg
LI e

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that the
heading before new clause 85(A) and new clause 85(A), new clauses 85(B),
85(C), 123(A) and 182(A) as set out in the papers circularized to Members be
read the Second time.

The Administration's proposals seek to clarify the relationship between
copyright and the rights for registered designs. It is stipulated that registerable
but unregistered designs shall enjoy copyright protection for 15 years from the
date of the first industrial application of such a design, whereas for a registered
design the copyright protection for the design will run concurrent to the term of
protection under the Registered Designs Ordinance to a maximum of 25 years.
This proposal has been discussed and endorsed by the Bills Committee on both
the Copyright Bill and the Registered Designs Bill.

Clause 123(a) is designed to protect the identity of informers in criminal
proceedings and clause 182(A) to protect innocent parties from unwarranted and
groundless threats of civil action. Both of these provisions have been discussed
and endorsed by the Bills Committee.

Thank you, Mr Chairman.
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Question on the Second Reading of the clauses proposed, put and agreed to.
18 P B 5 18 58 A 7 % BB 75 2R - L JE i -

Clause read the Second time.
166 5] B 22 {6 SO AR —FE -

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | move that the
heading before new clause 85(A) and new clause 85(A), new clauses 85(B),
85(C), 123(A) and 182(A) be added to the Bill.

Proposed additions
HE 7 HT I 7

Heading before new clause 85A and new clause 85A (See annex X)
FTETAYEE BSA R Z RIRIE B R ¥ ETAY S 85A 1 ( REF 4 X)

New clause 85B (See annex X)
ETRY 2 85B & ( R X)

New clause 85C (See annex X)
ETRY 2 85C & ( R KT X)

New clause 123A (See annex X)
MTETRUEE 123A & ( R4 X)

New clause 182A (See annex X)
¥TETRUZE 182A & ( R4 X)

Question on the addition of the Heading before new clause 85A and new clause
85A, new clauses 85B, 85C, 123A and 182A proposed, put and agreed to.

W Fr il HI 854 1€ FIHIIEE R Bl #9854 1F » IR FZTHIFH 858
85C ~ 1234 R 1824 IR X & ZE B iS5 IEH 17 - BRI 7527 - il FEH i -
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Schedules 1 and 5 were agreed to.
PR 1 & 5 G EE -

Schedule 2
b 5= 2

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, I move that
Schedule 2 be amended as set out in the paper circularized to Members.

The proposed changes are all editorial in nature and deal mainly with the
consistency of the Chinese and English texts of the Bill.

Thank you, Mr Chairman.

Proposed amendment
HEZ B IEE B

Schedule 2 (See annex X)
Bid = 2 ( R B4 X)

Question on the amendment put and agreed to.
EIEFEZ#FHERE R - L€ -

MR HOWARD YOUNG: Mr Chairman, | move that Schedule 2 be further
amended as set out in the paper circularized to Members.

Mr Chairman, when we were discussing all the amendments related to this
Bill at a rather late stage we did have representations from influential members of
the retail trade. They said to us that they had existing stocks in Hong Kong
which they had already imported quite legally, but they were afraid that should
this Bill be passed then immediately these existing stocks that they had would
immediately come under this new Bill and therefore bear the risk of infringing
the copyright law.

Whereas it can be argued, and | believe the Secretary for Industry and
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Trade did argue this morning that legislation is not retroactive, and by passing a
law today you cannot relate back to existing stocks, the retail trade was still not
very much relieved or content with this explanation. They said that if we do not
add in something, like the subclause 4(A) which | am proposing, that provides
clarity, then they said to one extreme they might have to pull out about 50% of
this existing stocks from their stores now for fear of infringing the law.

As this request from the retail trade came up at a rather late stage, we do
not have too much time to really go into details of whether this is a real threat or
were they exaggerating the situation. However, they did put it to us very
strongly and lobbied many Members to ask for some clarity and protection for
what is really only existing old stock that had been imported into Hong Kong
before this Bill comes into effect. Therefore that is the reason for my moving
this clause.

Proposed amendment
HEZ B IEE B

Schedule 2 (See annex X)
Bid = 2 ( R B4 X)

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, | really cannot
over-emphasize the objectionable nature of the Honourable Howard YOUNG's
amendment, not only on copyright protection grounds but on legal policy and
legal principle grounds.

In the consideration of the Copyright Bill there have been repeated
requests that we should amend the transitional provisions as drafted and gazetted
in Schedule 2 of the Copyright Bill to clarify the position of parallel importation
under the existing law.

I would like to put the matter beyond doubt once and for all. 1 would like
to state for the record that the transitional provisions as gazetted have been
drafted in full accordance with established legal principles and legal policy.
They stipulate clearly that acts committed before the commencement of the new
law will be bound by the existing law. Acts committed after commencement
will be subject to the new law. This is totally equitable and fair.



LEGISLATIVE COUNCIL — 24 June 1997
466 ik — —AhtEANAZ+HNA

Therefore, a copyright article which has been imported before
commencement of the new law and which has not infringed copyright under the
law existing at the time of importation will remain not infringing. The
subsequent possession and dealing in that article will also remain non-infringing
notwithstanding the commencement of the new law. On the other hand, a
copyright article which was imported under the existing law as an infringing
copy cannot and should not be made non-infringing through a provision in the
new law. The subsequent possession and dealing in this article should also
remain infringing notwithstanding the commencement of the new law.

Whether an article has infringed copyright under the existing law is for the
courts of Hong Kong to decide, having regard to how that law was drafted. It
would be a grave mistake for the legislature to attempt to impose on the courts an
interpretation of the existing law in favour of a particular category of parties
through an amendment to Schedule 2 of the Copyright Bill, and this is exactly
what Mr Howard YOUNG's Committee stage amendment would bring about.

| understand this amendment has been triggered by the consideration that
the existing law is not clear on whether goods imported in breach of the terms of
exclusive licence agreements constitute an infringing copy. That may be so but
we still have to leave the interpretation of the existing law to the courts. The
legislature should not legislate retrospectively to the effect that the terms of
exclusive licence agreements should be disregarded. This unfortunately would
be exactly the outcome if the Committee stage amendment on Schedule 2 of the
Copyright Bill introduced by the Honourable Howard YOUNG was approved.

As retrospective legislation this would have significant and far-reaching
consequences. | am duty-bound to explain the impact in some detail for
Members' careful consideration. To legislate in the way proposed by Mr
Howard YOUNG could be ruled unconstitutional because it amounts to taking
away vested property right from exclusive licensees retrospectively. It amounts
to legalising the existing stock of infringing copyright articles retrospectively.
It means that parallel importers need not be answerable to their widely-believed
potential civil liabilities and their potential criminal liabilities.

Having just voted in favour of clause 35 of the Copyright Bill which
subjects parallel imports which are in breach of exclusive licence agreements to
limited term criminal actions and full term civil actions, it would be irrational and
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contradictory for the Council to support Mr Howard YOUNG's amendment.
This is because the amendment has the effect of asking the courts to disregard the
exclusive licensee's existing interests and to exempt parallel imports from both
civil and criminal liabilities.

| suggest to Members that the courts would be extremely confused about
the contradictory provision in clause 35 of the Copyright Bill as approved by this
Council just now and that in Mr Howard YOUNG's amended Schedule 2, should
it be approved. This is because clause 35 explicitly states that exclusive licence
agreements are relevant to the determination of what constitutes an infringing
copy. However, the proposed amended Schedule 2 suggests exactly the
opposite. It suggests that the terms of exclusive licence agreements are to be
disregarded when clause 35 and the proposed Schedule 2 are read together. The
courts will not know what the legislative intent is.

Mr Chairman, we accept that the existing law may not be too clear on
whether an article imposed in breach of an exclusive licence agreement is to be
caught as an infringing copy, but the new law, and clause 35 of the Bill in
particular, will put the Government's policy intention which is supported by this
Council, beyond doubt. We have made clear that parallel imports which are in
breach of exclusive licence agreements should be restricted. Schedule 2 to the
Bill also draws a clear dividing line between acts done under the existing law and
those to be committed under the new law. As explained, acts done under the
existing law will be subject to the ruling of the existing law, not the new one.
Further amendments to this Schedule will only cloud the issue. They are not
necessary and they are extremely unfair.

Mr Chairman, | appeal in the strongest terms to Members to support the
Schedule 2 to the Bill as proposed by the Government and to vote against Mr
Howard YOUNG's amendment.

3.44 pm
N 3 HF 44 4y

THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
RE2ZFETFREBREABYRFARERFFX -
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BRRAZFENS : RELEF  LHASEHET  FHRLECNMATRKEE
HE FHFEZENBELEE IR 2HEBEEFCEER  ERIIEER
AT EF AR - g EETE - Bl - IRBEBEG - KRR FF
N #F BGE KRR AR &AM L B e S RIEIT RIE ? 8 7| e FF 5 M
B - MAENBR LA Z2EMIEKE EEERET R - (H IR AL # & 0 B
®MAEZEETE  BHEHASEER HMEENWRIEZEELT
DERNEETHREEAEZRMET RIE

ERMEEOEATERELSKRH  KELEMMDIAEDN &L
EGRERE - el A - 7% 30 REYME - DLATHYEEH A B 5
£ - BHAE - REERMANKFGH  FEKERETR - Al 2 » DI X
WEMENZEERRBA - il A EAMESRY - E RO EEEE
Al EREONESRAZEERRH - SHALCHEZRERNE - £E L
M ERIELETNERTARAFREEET -

IR BUM AU RR % - #EARE g A GE T & Gy H BT R 1E R B 5 5 0 E R
ZET - HEMMEFEELEMMAE - g GEMEERE ? ALl FEH R AR
Ltk TR E R B -

MRREMENGFERENBIESE - o] DIEFE A s a] gE 5] £
AFRAEITE DL - RILMBENAKEKE HERZCEONE M » BLCPITH#
HGAEOR - B HA KR - REARBRITEOEHMEMERE - HREA
72 a T o B B TE A AN AT DUEE R R BT A - R IS e N BE Y E IR
e ? FHBI Rk - A ANRIGERTE > hiRAE NERERFLE - iR GRS
PR RE RRTA5E o BEARATIE » R o B AN 1E 1k B 1A 175 BT #th i B — 2838 3 1 f6e
I R R R R O R SR GE BT E CTEY B Y HLE o BT SR 5 R R
g 7

Traal 2B OME - RBEMEARECK ] UREBREEMNEEE
EEMEEERE > TPl AW REWIME - HMERREEET - BB
L E = -

o A ERE -

MRS ELIZABETH WONG: Mr Chairman, | would like to say | entirely agree
with the Secretary and appreciate very much the strength of her argument, the
clarity of her view, the comprehensiveness of her understanding and her moral
rectitude, and | find her arguments entirely convincing and intellectually
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powerful, with particular reference to retrospectivity.

EEBEEHH  RHEER FEARFEHEBERERR TREEEFER
HEERSCH LT TPl MR FGFERENBEER - ERXTF » K
NEERRREERFSE kA IEa#ENER - BUFE B E5E A 6
HEBEEM - RS EIMREREZEBEWNE  SHERE ARFEARHER
ANREMBIUMENERLTNE - TPl - REERE —E & EwE (6 M

B
BE o

WERTH  REHNGFEEER REEZEFESREEMMEE - AL
WERM £ > ML= RERER MR RER - WG EREER
e ERXHERAKHIRER S NSRS FAEANREEERE - HH
EBLEESRWE T - EHRGES B R A ERE &L R A E B 58
e Nt REEGEREFHFERANWBLESR

It

fm

R

LEEZENH  NEIFE WA R+T2HEOEARR LEANEBERNE
o WILEBAERREAEAKEAHERBRERNFENHE - REERL
AE B B iE B E W E R E 0 KRR B IR RE L ER P EG
i s FEHR -

EHEBEEENFEELNEEMEEANGENESEL - WIFHEK - 2%
R BEBEREENERNEAGEEE LA G% LT ErETERE -

BT ERERAEMY ARMREZL  RSEEEERENOATE
P MRS R R . CMBEEERAEE . ERHEDFEEY
S MR ECR B O o R BT LA T I A Y B 1 R -
i P9 2 150 Ml P R R A AP SR B B AR MR W
SUE - B DR & IR R Y - R i B S 5 A G B T R R &
i .

WA AR EEE N EESIEL - EERERIE > BREEN —FHD
EHBUFRESEOMEDRMEKERN - WRF AREZERFES » TMEA
LLERGE R BI = GE R B R E(F HH SR - (HEE EHIF IR AE A% » 1B
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e AN ZE - A8 FEENATOHEARIEXRHARESR
WEFEE - FHEWRE -

gt - T ARE S - MERR LR E R

o
f—¥
W

EZE -
3.53 pm

T4 3| 53 41

THE PRESIDENT resumed the Chair.

ERWE LR -

Question on Mr Howard YOUNG's amendment put.
BEHFHEEFHEIEE NI -

Voice vote taken.

T F KR

EZEIR AZEGHETHEARR -

il

EZEIRE  EREESLE
EZ > FLLTHE -

= RTFERRZEER - BFERETRIE

\

Bk Bt Rk Bl 2 H RoRERE » ARRAE N 3 (H 3% # i
BH 7T DUEfTRR -

EREIRE EAEEMMAR A BEUZHIERR - BEH FE {75
] 7 SRR AS R

Mr Allen LEE, Mrs Selina CHOW, Mr SZETO Wah, Mr LAU Wong-fat, Mr
Edward HO, Mr Ronald ARCULLI, Mrs Miriam LAU, Mr Albert CHAN, Mr
CHEUNG Man-kwong, Mr Frederick FUNG, Mr Michael HO, Dr HUANG
Chen-ya, Miss Emily LAU, Mr LEE Wing-tat, Mr Eric LI, Mr Fred LI, Mr Henry
TANG, Mr James TO, Dr YEUNG Sum, Mr Howard YOUNG, Mr WONG
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Wai-Yin, Miss Christine LOH, Mr LEE Cheuk-Yan, Mr Andrew CHENG, Dr
Anthony CHEUNG, Mr CHOY Kan-pui, Mr David CHU, Mr Albert HO, Mr
LAU Chin-shek, Mr Ambrose LAU, Dr LAW Cheung-kwok, Mr LAW
Chi-kwong, Mr LEUNG Yiu-chung, Mr Bruce LIU, Mr MOK Ying-fan, Mr SIN
Chung-kai, Mr TSANG Kin-shing, Dr John TSE and Mr YUM Sin-ling voted for
the amendment.

Mr NGAI Shiu-kit, Dr LEONG Che-hung, Mr CHAN Kam-lam, Mr CHAN
Wing-chan, Miss CHAN Yuen-han, Mr Paul CHENG, Mr CHENG Yiu-tong, Mr
CHEUNG Hon-chung, Mr IP Kwok-him, Mr LEE Kai-ming, Mr LO Suk-ching,
Miss Margaret NG, Mr NGAN Kam-chuen and Mrs Elizabeth WONG voted
against the amendment.

Dr Philip WONG abstained.

THE CHAIRMAN announced that there were 39 votes in favour of the
amendment and 14 votes against it. He therefore declared that the amendment
was carried.

EPLZETHREMEREBEXERZEIOAN  REF 4 A - HHREEMEEEER
& o

Question on Schedule 2, as amended, put and agreed to.
FEEIERTINT 6 2 .2 i B8 ] 75 26 0 - il JE 8 38 -

Schedules 3 and 4
ff 2 3 K 4

SECRETARY FOR TRADE AND INDUSTRY: Mr Chairman, I move that
Schedules 3 and 4 be amended as set out in the paper circularized to Members.

All the proposed amendments are editorial or technical in nature and have
been endorsed by the Bills Committee.
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Thank you, Mr Chairman.

Proposed amendments
HEZ B IEE B

Schedule 3 (See annex X)
Bid = 3 ( R B4 X)

Schedule 4 (See annex X)
Bid = 4 ( R B4 X)

Question on the amendments put and agreed to.
EIEFEZ#FHERE R - L JEH# -

Question on Schedules 3 and 4, as amended, put and agreed to.
FEEIERINTZ 3 R 4 Z #8757 - 1L JEH i -

Council then resumed.
2EETEgGEmMEIEBIIER -

Third Reading of Bill

1RHlE % =38

THE SECRETARY FOR TRADE AND INDUSTRY reported that the
T 8

COPYRIGHT BILL
(i #E 6% 15 & 22 )

had passed through Committee with amendments. She moved the Third
Reading of the Bill.
REERCEBEEZEGERIGE  -MHE = LLEHERIEZE -

Question on the Third Reading of the Bill proposed, put and agreed to.
&P K =B S IEH % BRI 752 - L JEH i -
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Bill read the Third time and passed.
fie 1) 55 2 8 = SE o e

Resumption of Second Reading Debate on Bill
T 18 1% 5l E 22 — 3B 5 5

SMOKING (PUBLIC HEALTH) (AMENDMENT) (NO. 2) BILL 1997
(IEHIEZE)

Resumption of debate on Second Reading which was moved o