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Report of the Bills Committee on the Provident Fund Schemes Legislation
(Amendment) Bill 1997

MR RONALD ARCULLI: Madam President, as Chairman of the Bills
Committee on Provident Fund Schemes Legislation (Amendment) Bill 1997, |
would like to speak on the report of the Bills Committee which has been tabled to
Members. The Bills Committee has held 31 meetings with the Administration
and received submissions from 15 organizations.

The present Bill is an omnibus bill seeking to amend the Mandatory
Provident Fund (MPF) Schemes Ordinance and 11 related Ordinances. The
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Administration has also made available the draft MPF Schemes (General)
Regulation, the MPF Schemes (Exemption) Regulation and relevant Rules for
Members' comments. Details of the Bills Committee's deliberations have been
set out in the report and I would just like to highlight several issues on which
considerable concerns have been raised.

One of the major changes proposed under the Bill is the reconstitution of the
Mandatory Provident Fund Schemes Authority (MPFA) as a corporation to be
headed by an Executive Director. Although there are new provisions stipulating
the functions and powers of the MPFA, most Committee members are deeply
concerned about the lack of checks and balances on the powers to be vested with
the Executive Director. Most deputations share similar concerns. One Member
however has expressed support for the arrangements proposed in the Bill.

Having reviewed the management structure of other statutory bodies
including the Securities and Futures Commission, Employees Retraining Board,
Estate Agents Authority and Airport Authority, the majority of the Committee
members conclude that the MPFA should be reconstituted to consist of a body of
executive and non-executive directors with a chairperson and a deputy chairperson.
For clarity, the chief executive of the MPFA should be retitled as "Managing
Director". Most Committee members also agree in principle that non-executive
directors should comprise representatives of employers, employees and relevant
persons with knowledge and experience in pension matters while executive
directors are full-time senior staff members of the future MPFA.

On detailed arrangements such as the proportion of executive and non-
executive directors and the number of representatives from various sectors,
Committee members hold different views. A majority of them also suggest that
to enhance impartiality, a non-executive director should be appointed as the
chairperson of the MPFA. Members are, however, divided as to whether the
Managing Director should be the deputy chairperson. The Administration and
individual members will move the necessary Committee stage amendments in
furtherance of their respective proposals.

As regards concerns about possible difficulties faced by the low-income
group in joining MPF schemes, the Bill has proposed a no-rejection requirement
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on approved trustees that they cannot reject any eligible persons apply in writing
to join their schemes. At the same time, the Administration has proposed under
the Bill to remove relevant provisions in the principal Ordinance for setting up a
Residual Provident Fund (RPF) Scheme as a last resort for those who are unable to
enrol in a MPF scheme.

Members do not dispute that when the no-rejection requirement is in force,
the possibility of eligible persons being unable to join a MPF scheme is very low.
Nevertheless, they share the view that existing provisions on the RPF Scheme as a
last resort should not be repealed.  After discussion, the Administration has agreed
to retain the option of setting up a RPF Scheme if the no-rejection requirement does
not work effectively.

On enforcement measures, the Administration has accepted the Bills
Committee's suggestions of raising the maximum contribution surcharge on the
amount of defaulted MPF contributions to 20% per annum, stepping up the penalty
for operating as an unapproved trustee, as well as structuring proposed penalties in
two tiers according to first or subsequent offences. With these improvements, it
Is hoped that a real deterrent effect can be achieved. The Administration has also
agreed to simplify the voluntary winding up procedures for employer sponsored
schemes in consultation with the accounting profession.

The Bills Committee has also examined all consequential amendments to
related Ordinances. Some Committee members have objected to the proposed
offsetting of severance and long service payments payable under the Employment
Ordinance against the employee's accrued MPF benefits. A Member will move
her own Committee stage amendments to abolish the offsetting provisions. On
tax arrangements under the Inland Revenue Ordinance, the Bills Committee and
some deputations consider that employees' contributions to a MPF scheme should
be deductible in calculating salaries tax. Members subsequently note from the
1998-99 Budget that employees' contributions to a MPF or a duly exempted scheme
will not be subject to salaries tax.

The three sets of draft MPF Regulations and Rules prescribe implementation
details which include approval of trustees, scheme registration, investment
management, eligibility requirements and functions of services providers, as well
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as interfacing arrangements for existing occupational retirement schemes. The
Bills Committee has scrutinized all the draft provisions in detail and identified
some 100 items for follow-up action. The Administration has revised its
legislative proposals in the light of members' comments and further scrutiny of the
subsidiary legislation will be taken up by a Subcommittee to be formed subject to
the passage of the Bill.

Madam President, the above are the main deliberations of the Bills
Committee. | would like to thank all the deputations for providing valuable views
on the Bill and related subsidiary legislation and the Provisional Legislative
Council Secretariat for assisting the Committee throughout its deliberative process.

Finally, I would also like to thank the MPF Office and my colleagues for
their hard work and indeed their tolerance of my occasional lack of patience. It
was not out of disrespect but out of concern that we should produce a law to
implement MPF schemes for the good and long term benefit of employees and
employers and the community alike.
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MR RONALD ARCULLI: Madam President, the Liberal Party supports the
introduction of Mandatory Provident Fund (MPF) schemes for the long-term
benefits of the community. With the resumption of the Second Reading today of
the Provident Fund Schemes Legislation (Amendment) Bill 1997, it would seem
that the long and often controversial journey to our destination of retirement
protection may indeed be reached. However, there is still a cloud hanging over
us and that is, the amendment to be moved by the Honourable Miss CHAN Yuen-
han to delete the off-setting provisions under which severance and long service
payments will be deducted from the employer's portion of the relevant employee's
MPF benefits. | will not dwell on this, save to say that the Liberal Party does not
support that amendment. We will perhaps speak a little further when the
amendment is ultimately moved.

But back to the Bill before the Council today. There are a few important
issues, some of which are controversial. The first involves the composition of the
Mandatory Provident Fund Schemes Authority (MPFA). Under the Bill, the
Administration's proposal was that the executive director was to be the MPFA, that
IS, one person would be all powerful.  After much discussions, the Administration
has finally given way but put up a formula that was not acceptable to the majority
of the Bills Committee. As a result, there will be Committee stage amendments
from myself, Miss CHAN Yuen-han and Dr the Honourable LAW Cheung-kwok.

As for the Liberal Party, we believe that the MPFA should be a body that
will comprise equal representation from employer and employee sectors,
representatives from within the pension fund industry and related professional
sectors and senior executives of the MPFA itself. We also believe that employer
and employee representatives should have a significant voice in the MPFA to the
extent that their combined number should not be less than half of the total number
of non-executive directors. One last requirement is that the non-executive
directors must form a majority of the directors. Madam President, | will speak on
the details during the Committee stage. But it will be no surprise to my colleagues
that my proposed amendment is, in my view, the best formula to ensure a cross-
section of non-executive directors, a relatively compact MPFA with complete
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flexibility to enlarge its numbers, whilst maintaining a majority of non-executive
directors as well as ensuring that representatives of employers and employees alike
will have a significant voice within the MPFA.

The second issue involves the chairperson and deputy chairperson of the
MPFA. The Administration claims that it wants flexibility, namely both the
chairperson and deputy chairperson can be executive directors but both cannot be
non-executive directors. The Administration may grudgingly accept that the
chairperson could be non-executive, while in that case the deputy chairperson must
be an executive. This is what | would describe or call one-way flexibility — the
Administration's way. The main considerations in my view are two-fold: first,
checks and balances and second, the proper balance to be achieved. Those who
have served on boards or committees will understand the importance of these two
matters, and indeed, the concern of the community, the relevant market players and
those interested in that particular board or committee.

The third issue concerns investment management and the constraints, if any,
are to be applied by law. This would include investing in equities, fixed income
paper including bonds and cash. Another constraint would be investing in Hong
Kong or outside Hong Kong, as well as whether investment should be in Hong
Kong dollar or non-Hong Kong dollars. Let me say at once that the Liberal Party
does not want our workforce's retirement benefits to be used for highly risky or
speculative investments; what we want is an above inflation investment return.
To attain such a return, the investment manager must not have his hands unduly
tied. The pension fund industry has been around for many years and has been
reasonably successful. We believe that their track record ought to give confidence
to new entrants into retirement protection schemes.

The concerns of some of my colleagues, perhaps exacerbated by recent
events in the Asian financial turmoil, have cast some doubt on the pension fund
industry's ability to cope with such turmoil and volatility.  Markets, like
economies, have cycles, although | would not describe the current turmoil as part
of acycle. 1 would leave those of my colleagues who favour constraints with this
thought. If each Asian country has imposed a restriction on their retirement fund
schemes that at least one half of their funds have to be invested in their own market,
where would these retirement funds be today? Madam President, the name of the
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game is to spread the risks for reasonable return. The more restrictions we insert,
the less fund managers can spread the risks.

That having been said, it does not mean that we favour no restrictions at all.
We do not advocate against what | would call "reasonable restrictions” that will
give the public, particularly our workforce, the sort of comforts that we need.

This desire for safe investment, Madam President, has brought about a
product called the "capital preservation product”. In this product, the formulation
is that if the investment return does not exceed the savings account return, those
involved in running that particular scheme or product will not collect any fees.

The discussion on this particular product, Madam President, has been
whether employees who participate in this product will, over a long term, have a
return above inflation, which is in fact what we obviously try to achieve. 1 think
if we leave money in banks or money market instruments and simply rely on
interest rates, | have not known any market or economy in the world where on a
sustained 10 to 20 year basis that the interest rates have exceeded inflation. If
there is such an economy, it has to be an extremely mature one, and even then, it is
doubtful whether such return can be consistently maintained in the years to come.

Madam President, the industry appears to have grudgingly accepted the
formulation. From their points of view, | suspect that they will try and produce
other products that will give a return in excess of the capital preservation product.
But I simply want to put a marker on this, to say that | hope when we come to look
at the regulations, the community will give us a sphere as to whether we should
Impose some constraints which are necessary to ensure that unnecessary risks are
not taken with the hard-earned savings of our workforce.

Madam President, with these remarks, my colleagues and | in the Liberal
Party support the Second Reading of the Bill before us.

R BRBHEE -
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PRESIDENT: Mrs Elsie TU.

MRS ELSIE TU: Madam President, when the Bill of Rights was introduced in
1990, the Government intended to include disputes between private individuals as
well as between the Government and the people. The Bills Committee carried out
a thorough consultation in 1991 which included submissions by business
companies, the Bar Association, the Law Society and other organizations. As a
result of those consultations, the Bill excluded disputes between private parties.

Although Article 39 of the Basic Law already included the International
Covenant on Civil and Political Rights, the International Covenant on Economic,
Social and Cultural Rights, and international conventions as applied to Hong Kong,
the Chinese National People's Congress did not repeal the whole Bill of Rights put
forward by the colonial government, but decided to repeal only sections 3 and 4
which gave precedence to the Bill of Rights over the Basic Law.

| have mentioned this historical point because those who, without
consultation, passed the private Bill of Rights (Amendment) Bill 1997 knew that
sections 3 and 4 would be deleted immediately after the change of sovereignty.
The 1997 amendment may have been another attempt to give superiority to the Bill
of Rights over the Basic Law. Such intentions can be seen in the speeches of
some of the supporters of the 1997 Amendment Bill, passed only three days before
the change of sovereignty. Some Members of this Provisional Legislative
Council hesitate to repeal the 1997 Amendment Bill on the grounds that it was
lawfully passed by the last Legislative Council, but that is not strictly correct,
because on any controversial bill, we should consult the public. In the 1997 case,
there was no public consultation.

In the case of today's Bill of Rights (Amendment) Bill, 1998, there has been
consultation. The only opposition to the present Bill has come from the "author"
of the 1997 Amendment Bill, and from the Bar Association Chairman, who has
taken a different stance from that of the Bar Association when the original Bill of
Rights was passed in 1991. The Law Society has maintained its original 1991
stance and considers that the 1997 amendment is too vague and wide open to
interpretation: to introduce private disputes into the Bill of Rights, they say, would
open the floodgates to all and sundry and fill the courts with frivolous cases. They,
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that is, the Law Society, prefer to leave the Bill frozen for further consultation and
legislation to implement definitive rights, rather than leaving it open to wide
interpretation.

The fact is that, in accordance with Article 39 of the Basic Law, a great deal
of legislation has already been introduced to implement human rights, and further
legislation will be introduced when the need is identified.

A great deal has been made of the case of Tam and Wu (1991), which
involved private individuals. The possibility of an error of judgment in that case
does not merit opening a can of worms. By that | mean that to leave the 1997
amendment in the Bill of Rights would not only contradict section 7 of the Bill
itself, but it would put Hong Kong on the way to becoming a litigious community
like the United States, where the courts are used by every chronic litigant. The
situation in the United States has become so serious that church pastors are being
advised to avoid giving advice to their church members in case their advice proves
to be ineffective and their members take legal action against the pastors for giving
wrong advice. Do we want to reach that situation in our courts? The 1997
amendment, if implemented, would bring out the worst in human nature,
encouraging people to bring frivolous charges against their neighbours and
expecting lawyers and judges to decide who is right or wrong in trivial personal
matters.

When we have grave doubts about a piece of legislation, we should leave it
alone until we can clarify the intention as well as the consequences if it is
implemented.

The 1997 amendment is in that category. | hope we will repeal it today.
Some colleagues, like the Honourable Frederick FUNG, are afraid that because of
the coming election, their political opponents will use their decision today to turn
the voters against them.

MR FREDERICK FUNG : Point of eludication.

ER-HANE BRAENEER -BRIEMAAEME . T DITHEENES
MAARBERE - KM EHERE T SRIFERE  ORBA R/ AT G
%S > MK EGMmESERR - TRFHER -



MR LR E — 1998 & 2 H 25 H
106 PROVISIONAL LEGISLATIVE COUNCIL — 25 February 1998

BREREE Il RGN ESGERERS EERSTEE -

MRS ELSIE TU: Madam Chairman, | should clarify that it was not in my original
speech. lamsorry that | have putitin. From my knowledge of some opponents,
| am sure that whatever we do in the Provisional Legislative Council will be
distorted and used against us. We can only hope that the public will ignore such
distortions and realize who is working for the community and who is working for
political party power. One can deceive some of the people some of the times, as
we saw when some people's fears about loss of human rights and the rule of law
proved unwarranted after June 1997. Those prophets of doom are now trying to
justify themselves by making further false prophesies. But one cannot deceive all
the people all the time, and we must trust the public to see through the lies and
deceit that have disturbed our community for nearly a decade. The international
community is just beginning to realize that all those gloomy threats did not come
to pass.

After repealing the 1997 amendment, | hope we will continue to seek to
legislate for further rights by substantive laws and not by open-ended amendments
that will lead Hong Kong down the rocky road of uncertainty, of frivolous private
disputes and vendettas that may make sensational news in the press but do nothing
to build up a harmonious society.

| urge my colleagues to repeal this 1997 amendment by supporting the 1998
Amendment Bill. Madam President, | support the Bill before us today.
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MR RONALD ARCULLI: Madam Chairman, the Secretary for Financial
Services professes flexibility in the formula provided by the Administration and he
criticizes each of the three amendments that my two other colleagues, the
Honourable Miss Chan Yuen-han and Dr the Honourable LAW Cheung-kwok, and
| have put up. He criticizes our formulae as being inflexible. May | take this
opportunity of reminding the Secretary that this is a Provident Fund to be
introduced by law to be mandatory, and in that respect it seems to me at any rate
that the voices of employer and employees alike should be a significant voice
within the Authority.

The formulation by the Administration is not more than two but at least one
employee from each of these two sectors. But there is no upper limit on the size
of the Board or the Authority because it says "no fewer than 10". So, in practice
and in theory at any rate the law will permit the Administration or the Chief
Executive to have a Board of 12 or 14, and perhaps with one representative from
each of the employer and employee sectors. Is that the Government's view of an
open, transparent, fair and reasonable composition of an Authority? Of course it
is, if you wish to control the Board without responsibility, and I would not be
surprised if that is not at the back of the mind of the Government.

The reason why my colleagues and myself have imposed certain constraints
without enlarging the size of the Board to be unwieldy is simply because we believe
in checks and balances. We believe in accountability and we also believe that the
voices of employer and employees alike should not be unduly and unfairly diluted,
if they should happen to speak out in the Authority. Because they are protecting
the interests of the entire workforce and indeed, the community. Thus, for that
reason, | would not hesitate to say to Members, "Please do not support the
Administration's formula because if you do, the voices of employers and employees
could be drowned out."

As for my own formulation, | have kept the figure at not fewer than 10 for
the Authority. | have also said that in terms of employer and employee
representatives, there should be at least two. It does not compel the Chief
Executive to appoint more than two. It is a minimum of two and there is no
maximum. The maximum is to be decided by the Chief Executive or the
Administration. From that point of view, to say that "there will be an over-
representativeness on the part of employers and employees” is frankly to try to
mislead this Council. So, I think from that point of view, each of the formula of
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myself, Miss CHAN Yuen-han and Mr LAW Cheung-kwok is identical. All of
us say at least two representatives from each of those sectors.

| have put a constraint on this to try and preserve a small Authority, an
Authority where the employers and employees have a significant voice, and that is
by saying that from amongst the non-executive directors, the employer and
employee sector in the total number should not be less than half. Thus, if you
have a total of seven non-executive directors, employer and employees would have
four. The ratio would be four to three on the non-executive side. If you have
more than that, say eight, it cannot work because of equal numbers. You have to
have six and four perhaps, something like that. But the whole purpose is that
amongst the non-executive sector, the employers and employees provide a
significant voice. But, this also allows the Administration to decide on the size of
the Authority, and you can go up to 13 quite easily without running into trouble
with my formula.

| think the difficulty with Miss CHAN Yuen-han's formula is that she wants
the ratio of non-executive to executive directors to be two to one.  So, if you have
a Board of 10 you can have six non-executives and four executives. But in fact,
it does not work because you need to have seven and three, or something like that.
But if you have 11, it cannot be seven and four. It has to be eight and three. And
if you have 12, yes, you can have eight and four. Then you get two to one ratio.
So, I think, from that point of view, that is the difficulty of her formula.

Mr LAW Cheung-kwok's "not more than 40% should be executive directors”
have a similar disadvantage. He suggests that the Board is to have no fewer than
12 directors, and that might be considered too big. If you increase it, the numbers
again may get a little difficult in terms of management, but I think his formula is
slightly more flexible than Miss CHAN Yuen-han's.

Thus, I think when you come to considering all the factors, it seems to me
that my proposal would allow the Board to have as few as 10 members, that is, the
minimum, which is what the Administration wants. Or you can have 11, and that
will still preserve what | call "the significant voice of employers and employees"
within that Board.
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For all these reasons, Madam Chairman, | hope that Members will not
support the Administration's formulation. | hope that Members will support mine.
| will perhaps speak again — if mine is defeated — on the one | choose of the
remaining two. But | do not want to undermine myself. | just want to undermine
the Administration at this juncture.
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MR RONALD ARCULLI: Madam Chairman, | think there is only really one
point that | wish to make on Dr the Honourable LAW Cheung-kwok's speech
regarding the chairman having the casting vote.

To the best of my recollection, the Bill provides that before the chairman
exercises the casting vote, he has to consult the Financial Secretary. And of
course, both the original Ordinance and the Amendment Bill have taken into
account the interests of the workforce in the overall context of terms. What we
are discussing here in terms of the size of the Authority is singularly unfortunate,
that we have not been able to arrive at a consensus. Because in terms of flexibility,
| still think mine presents the best balance and safeguards for the employers and
employees.

| do not agree with the Honourable Wong Siu-yee regarding the absence of
persons from relevant industries on the Authority. In Hong Kong, we have many
boards, authorities and committees. Indeed, even in this Council in terms of
conflict of interests, if we were to take that argument of conflict of interests to its
logical conclusion, then very few of us would be able to run for public office unless,
of course, we have a Council comprising entirely of civil servants. | do not know
whether other Members here would want to have that. I certainly would not, and
| am quite sure Mr WONG Siu-yee would not either. But be that as it may, |
respect him for his determination and his fight. It is very rare that | hear in this
Council such a long and eloquent speech about why we should not do certain things.
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THE CHAIRMAN announced that there were 28 Members in favour of the
amendment and 24 against it. She therefore declared that the amendment was
carried.
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MR RONALD ARCULLI: Thank you, Madam Chairman. In terms of the
amendment proposed by the Administration, it is really quite curious. It is not
enough just that they do not want to trust anybody, but they do not even trust the
Chief Executive. And | will tell you why, because in sub-section (1) of the
amendment, it says:

"The Chief Executive is to appoint one of the directors as the chairperson of
the Authority and another of those directors as the deputy chairperson of the
Authority."

They could have done well enough to leave it at that. This is the flexibility
that the Secretary for Financial Services is seeking to persuade Members to do.
There is no pre-qualification as to whether the chairperson or the deputy
chairperson has to be executive or non-executive.
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But if, for instance, the Administration loses control of the Chief Executive
and he appoints a non-executive director as chairperson, the Administration says in
sub-section (2):

"If the person appointed as chairperson is a non-executive director, the
person appointed as deputy chairperson must be an executive director.”

| ask why? Itis entirely up to the Chief Executive who he wants to appoint.
If he wants two executive directors to be chairperson and deputy chairperson, fine.
If he wants both to be non-executive, fine. If he wants either one to be executive
and the other to be the reverse, fine. Do not talk to us about flexibility when you
are cooking the books.  Answer them, Mr Hui.

EEREXIE MAMEE  MEAHEERES?

BRiMEES - £F > REFEXES - WEEBRAGOFEHR - ERE EEZE
B ErBEEE NN AESEYFFER > BERMAEER —He  FE2EFE
WAL —E NREHFITEREL  NERMT2BERENE T EEZ 2R
BE - MIERTEFARRERGN - LR RITE R HEERFEM - 1L
wntg EBE T EREERTIEHERAN  RITEFEREEZREE  tHEA
GHERNEMECHIF . —IMERHEECHWEE MO EGHEECD » ©
GHRBECHWEREGHRINA-NL KEBERAFHHBHRNTEEELERE-

BT PR IRy B i BR G ik RS ML - IEANWI S BB AR 0 BUF R
B - RITBER TR BAEMOEERIFEZE - BUFHEZE
FREHTERREREER - BRI ZRMBURBEAREELEZE > S8
BB EFRHEBIER  BUFEENTEREREAEHTEMFER TRAE
o BHEERSRAEERE - REMEB "— AR - WERKER -
MPMMEZWA THEZRERHOEE > RERAEHE - 8 RERT
MMk ER  RNETELTRREES  FEHHR "— AR WEm - £
W RN A AR EZHSEE SN LR ER BT -



BRIRF 2 ks — 1998 F 2 B 25 H
PROVISIONAL LEGISLATIVE COUNCIL — 25 February 1998 143

KB ETHEREEEIEHENRAE BN NG » BUS 6 A DU EH A -
R MAE L ZEBAEE » A EEERM TR - MEZERBUF "HIE" - E
SRRMEREREMBERETEET T RAMSE - MILIEEEEZEIRATEE
BRI "&ok” - FE L REMERERBECIEWL -

flAH 28 ALFBUFHIEIESR » 24 N EFAM (3 F F A2 K
f3ME)  RRELSMCEFEHRERE  FHREERZFEET - HEH
BRAR G MR ML/ BUF > st HFRE BT EAR "— AR 8-
EFEN—-HEEREHEEAEEERRENE 2058 Y 0T 5 EEL
FHHFE?ETAHERZ A EZWBFEA - RIELHFRXEEAE - Filg "7
BHIR” B - IR - B -

(?

EREEFEEHEEE  MEAEHEXE

(]

(BHE#EERTTHERES)

-
I
-

~J

EREXE MRKEBRRER 2GR Z

(]
H?

(MREHFRREERSAER)

EZEIR EREMKESRRBRIENVEBERMNFRIRG - HESHE
kB EMEKEHFRRHRNE EEEGEE - B30 B & K FE
MEEHSHEHNEEEAEGER EUREFREBRNBERNERS
Wil KRR EETRMVEER > TEEERMTHERR EREREE
GHDEHEMNELERE  EHFELZIUREENBEEMIFHRE -

EREEFE ABEASMCREONAFREEE - WKEBRRBRBRENNE
VA 17T AN A TS 6AC 6k » TLUEME - MAEMTFERR - BRIYEER



MR LR E — 1998 & 2 H 25 H
144 PROVISIONAL LEGISLATIVE COUNCIL — 25 February 1998

EEREXE  KHWNFER "KEH

A
il
[o]
Eﬁ[-

THHBEHEE R E R HBERR -
Mr WONG Siu-yee rose to claim a division.
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THE CHAIRMAN announced that there were 16 Members in favour of the
amendment, 25 against and nine abstaining. She therefore declared that the
amendment was negatived.
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Miss CHAN Yuen-han rose to claim a division.
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THE CHAIRMAN announced that there were 10 Members in favour of the
amendment, 31 against and nine abstaining. She therefore declared that the
amendment was negatived.
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MR RONALD ARCULLI: Madam Chairman, there is not really any great dispute
of principle between the Government's version and my version in terms of the
amendment. The only issue really is one of professional pride.

I would ask Members to look at pages 99 to 100 of the Chinese text and look
at clause 12 of the Government's text on page 93 of the Chinese text. Page 99 to
100 is my text, my clause 12. Page 93 is the Government's text. | think | have
a much shorter, much more clear and concise clause 12.

Effectively, what | am seeking to produce is that the Authority, the
Mandatory Provident Fund Schemes Authority, can transact business by a
circulation of papers. For this circulation of papers, if a simple majority endorses
the resolution on the paper, it will pass, unless the chairperson or two members of
the Board or the Authority requests that the item be considered at a meeting. If
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that were the case, even though there might be a simple majority, there will not be
a resolution and a meeting will have to be convened.

That is the sole purpose of clause 12. It is very simple. We do not have
to go through this rigmarole suggested in the Government's version of saying that
if the resolution has been adopted, then the Board has to be notified and the people
concerned have to reply within three days and all that.

Because when you deal with business by circulation of papers, there could
be two ways. You can either circulate one paper to all members of the Authority.
If there are 10 members, then circulate one paper to all 10, and they pass it down
the line.  Alternatively, you can send each of them one set of the document.
Then they will sign "yes" or "no" on their part.  So, if Director A talks to Director
B and says, "let's have a meeting to discuss this item" and both of them request a
meeting, that would be the end of the matter.

Hence, as | say, there is no disagreement at all in principle, but simply for
clarity and for simplicity, | ask Members to vote for my amendment. Thank you.
EZEIRE SN ZEREAURVRKESREBRHHENEBIER  DIAHRE
FEHEEERELNEBEXRETE®R E5FZEEHE?

(BEZBERTEHEST)

EREXFE MREBRREE HELAIERESER?
(MREHFRREERSAER)

EZEIR RAAERSUROOFREES  WREBRRBRBREE LR
R 1NEYEE 80 IH - TLUEE - BHAEMNGERR - BRFER "BR

(ZEEE)
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EEREXE  KHWNFER "KEH
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M ERBRETLEREEAER -
Mr TAM Yiu-chung rose to claim a division.
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E2LZEEREME 19 A\BREBIEE 27T AR -2 NEH# - MR EEMRE
EEMEEHR -

THE CHAIRMAN announced that there were 19 Members in favour of the
amendment, 27 against and two abstaining. She therefore declared that the
amendment was negatived.

EREEE ARMEEBRRBREBRIIER 128 80 HBHNE ERWS R -
RAEFEEHREEMWELxE - SEHEFERE -

MR RONALD ARCULLLI: I move the amendment standing in my name. | just
wish to, again, remind Members that | hope they vote "aye" to this one, because if
they vote "no", we will again have an Authority without rules to conduct their
meetings.
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EREXE  KHWNFER "KEH

PR e B LT R B /IR -
Miss CHAN Yuen-han rose to claim a division.
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2EXGTFEEMRE 16 N\BERBEE 30 AR -MWREEMBEEFEETIL-
THE CHAIRMAN announced that there were 16 Members in favour of the

amendment and 30 against it. She therefore declared that the amendment was
negatived.
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Council then resumed.
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Council went into Committee.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the motion standing in my
name on the Agenda.

A Subcommittee was formed on 23 January 1998 to study the 18 items of
subsidiary legislation gazetted on 16 January 1998 relating to fee increases. | was
elected Chairman of the Subcommittee which has six members.  The
Subcommittee held one meeting with the Administration.

Members noted that the various fee increase proposals were intended to
achieve different levels of cost recovery, with most of the fees being revised
upwards by about 7% in accordance with the Government Consumption
Expenditure Deflator movement from 1996-97 to 1997-98.

Members were generally of the view that the Government should not take
the lead in increasing fees and charges at a time of downturn in the economy but
should, instead, lead the way in freezing them to lighten the burden on the public.
Members also considered that freezing of fees at their current levels for 1998-99
would not have a significant impact on Government revenue. Members were of
the unanimous view that 15 out of the 18 items of subsidiary legislation should not
be supported, and | was asked to move to repeal the fee increase proposals
concerned.
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Madam President, with these remarks, | move that the Aerial Ropeways
(Fees) (Amendment) Regulation 1998 be repealed as set out in the Agenda.
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(BEREEMEA)
INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the second motion standing
in my name on the Agenda.

The Amusement Rides (Safety) (Fees) (Amendment) Regulation 1998 was
studied by the Subcommittee | mentioned earlier in my first motion. | think that
the deliberations and arguments are identical to the ones which | have presented in
my last speech. | urge Members to support my motion for similar reasons that |
have outlined when | spoke on the last motion. Thank you, Madam President.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the third motion standing
in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.
Madam President, | beg to move to repeal the Regulation.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the fourth motion standing
in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Madam President, | beg to move to repeal the Regulation.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the fifth motion standing in
my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Madam President, | beg to move to repeal the Regulation.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the sixth motion standing
in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Madam President, | beg to move to repeal the Regulation.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the seventh motion standing
in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not

repeat them here.

Madam President, | beg to move to repeal the Regulation.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, I move the eighth motion standing
in my name on the Agenda.
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| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Madam President, | beg to move to repeal the Regulation.
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(BEREEMEA)
INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the ninth motion standing
in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Madam President, | beg to move to repeal the Regulation.
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INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the tenth motion standing
in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Madam President, | beg to move to repeal the Regulation.
EXEZEEBHENEEALT :

“RERY 1998 AF 1 H 21 HIR R IF L E G SR A By ( 1998 4 E g 22 |

(E@E REM) (BF7) RHel) (BITIERERA 1998 F5 28
SRS ) Bk -7

ERE WBEAEMASARHOGFERZEEZ R 1998 £ 1 H 21 H 2 QWKL
FEEHEEEN (1998 FiEgE (WSS cEmM) (B5]) #MeE1) (H
TR E®A 1998 F£55 28 SRk Hm A E ) Bk -

ERE RBEAARS AL Ll RFRFEE - (JRERR - BRAVFER "B

(% 20 fE )
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(BE#KEMEE)

IR RABERNES  REMEREGES -
ER BT HERE - HHEHKE -
(BEREEMEA)

INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the eleventh motion
standing in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Madam President, | beg to move to repeal the Regulation.
EXHEEZEHZNEENT :
RN 1998 1 H 21 HIRRZR I EE TR EAEN(1998 FTHEKE

(BUF) (BET) BE) (BNTIS R EHRAY 1998 28 29 SR L&
JERR 7

TE:REFERSZSMEENFHEZEERZ - B 1998 8 1 A 21 H 18 &R
T gREEEN (1998 FAERE (BUF ) (E3]7) #HEl) (EHERER
H) 1998 F£58 29 SR EHR A S ) B -
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ERE WBEAAER SR Ll RFRFEE - (JRERR - BRAVFER "B

(FEE[EE)

TR RHOFER R

(BE#KEMEE)

ERHERBERNGEZ - WEMEEESEE -

EE AT HERE  HEHEEE -

(BEREEMEA)

INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the twelfth motion standing
in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not

repeat them here.

Madam President, | beg to move to repeal the Regulation.

EEXEEEHEMNEEAOT -

‘B 1998 F 1 H 21 HIERRIE L E T T EEEN (1998 FE KK HE
(Hig#EMEE) (B5]) HEl) (AIFIZEREHRD 1998 F5 30
BREHRAE ) B o7
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FE: RARERSMUEHOSFESZEEE - R 1998 4F 1 A 21 HEE BT
T gEEEN (1998 FE AR E (HigEakarE) (E37) #He1) (B
T BREHRMW 1998 £ 30 B AES ) B -

R KRR ERSAED Bl REE - FEERR - BRIFER "B

(% 20 E )

TR RHOFER R

(BE#KEMEE)

ERE RBLEROES  REMEREEGES -

ERE B TZHEHRE  HEHEEE -

(BEREEMEA)

INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, I move the thirteenth motion
standing in my name on the Agenda.

| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not

repeat them here.

Madam President, | beg to move to repeal the Regulation.
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(BEREEMEA)

INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, I move the fourteenth motion
standing in my name on the Agenda.
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| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Madam President, | beg to move to repeal the Order.
EEEZEBENEEAT :

RN 1998 1 H 21 HIR AR I EE TR EAEN(1998 FIEEK B

iRl (BRI R 3) 2) (BITIZERE®RAY 1998 F56 33 9B L&
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1) 1998 58 33 LR AL ) B -
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ERE B TLERE  HEHEEE -

(BEREEMEA)

INTERPRETATION AND GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, | move the fifteenth motion
standing in my name on the Agenda.
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| have set out the reasons for repealing the Aerial Ropeways (Fees)
(Amendment) Regulation 1998 when | moved the first motion and | would not
repeat them here.

Before | conclude, | would like to thank Members for their devoted attention.
If | should keep calling your name, Madam President, in my sleep tonight and get
into trouble with my wife, |1 hope my colleagues will explain the reasons for that.
(Laughter)

With that, Madam President, | beg to move to repeal the Order.
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BHF I ZEEF R HEREN 44 71K F -
Adjourned accordingly at sixteen minutes to One o'clock.
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Annex |

PROVIDENT FUND SCHEMES LEGISLATION

(AMENDMENT) BILL 1997

COMMITTEE STAGE

Amendments to be moved hy the Secretary for Financial Services

Clause

Amendment Proposed

New By adding -

Schedule  (a)
1, item 14

(b)

(©)

(d)

(f)

"14. Amendment of Personal Data (Privacy)
Ordinance - (Schedule 13)

The Personal Data (Privacy) Ordinance (Cap. 486) is
amended as indicated in Schedule 13.".
In the proposed definition of "Advisory Board", by deleting

"Board" where it twice appears and substituting "Committee".

In the definition of "chief executive", by adding "officer" after
"executive".

In the definition of "controller”, in paragraph (c), by adding
"officer" after "executive".

By deleting the proposed definition of "Executive Director".

In the definition of "officer”, in paragraph (b), by adding
"officer" after "executive".

By deleting the proposed definition of "subsidiary".
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Clause Amendment Proposed

() Byadding -

""Managing Director" (7 ¥z #4 & ), in relation to the

Authority,

the Managing Director

appointed under section 6AB, and includes any
person appointed to act as Managing Director -

(a)

(b)

Schedule By adding -
1, new item
"15A. Section 4(4)
and (5)

when that director is absent from
Hong Kong or absent through illness
or any other reason; or

the office of Managing

Director is vacant;".

Repeal and substitute -

"(4) The regulations
may make provision for the
purposes of this section and
may, in particular, specify the
circumstances in which the
exemption of a person
referred to in subsection (3) is

to apply.

(5) In this section,
"limited period" (% IR # [)
means a period determined
for the purposes of this
section in accordance with the
regulations.".".
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Clause Amendment Proposed

Schedule  (a) By deleting the proposed section 6 and substituting -

1, item 17

"6. Establishment of Mandatory Provident
Fund Schemes Authority

(1) There is established by this section a
corporation with the corporate name of "Mandatory
Provident Fund Schemes Authority".

(2)  The Authority -

(a)
(b)

(©)

has perpetual succession; and

may take legal proceedings and be
proceeded against in its corporate
name; and

may, for the purpose of enabling it
to exercise or perform its functions

(i)

(if)

acquire, hold and dispose of
real and personal property;
and

enter into and carry out, any
agreement with the
Government for the
management and control by
the Authority of any property
held, or managed and
controlled, by the
Government; and
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(b)

Amendment Proposed

(d)

(iii) enter into and carry out, any

(iv)

agreement with the
Government for the
employment by, or the
secondment to, the Authority
of any specified public
officers or specified class of
public officers; and

enter into, carry out, assign or
accept the assignment of, vary
or rescind, any contract,
agreement or other obligation;
and

may do, and be subject to, all other
things that bodies corporate may do
and be subject to and that are
necessary for, or are incidental to, the
exercise of its functions.

(3) The Authority is required to have a seal.".

By adding -

"6AA. Membership of Authority

1)

()

The Authority is to consist of not fewer than
10 directors appointed by the Chief Executive.

Of the directors -

(a)

not fewer than 4 are to be executive
directors; and
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Clause Amendment Proposed
(b) the remainder are to be non-

executive directors.

(3)  Of the non-executive directors -

(@)

(b)

at least 1 but no more than 2 are to be
persons who, in the opinion of the
Chief Executive, represent the
interests of participating employers;
and

at least 1 but no more than 2 are to be
persons who, in the opinion of the
Chief Executive, represent the
interests of relevant employees.

(4) In appointing the directors, the Chief
Executive must ensure that -

(@)

(b)

a majority of the directors are non-
executive directors; and

the number of persons appointed to
represent the interests of relevant
employees is equal to the number of
persons appointed to represent the
interests of participating employers.

(5) A director must exercise a reasonable
degree of care and diligence so as to ensure that the
Authority exercises and performs its functions properly.

(6) The Authority may exercise or perform any
of its functions despite a vacancy in its membership.
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Clause Amendment Proposed

(7)  Schedule 1AA has effect with respect to the
directors and procedure of the Authority.".

(c) Byadding -
"6AB. Managing Director or Authority

(1) The Chief Executive is to appoint one of the
executive directors as the Managing Director of the
Authority.

(2) The Managing Director -

(@) is the administrative head of the
Authority and is responsible, subject
to the direction of the Authority, for
administering the affairs of the
Authority; and

(b) has, subject to that direction, such
other responsibilities as may be
assigned by the Authority.".

(d) By adding -

"6AC. Chairperson and deputy chairperson
of Authority

(1) The Chief Executive is to appoint one of the
directors as the chairperson of the Authority and another
of those directors as the deputy chairperson of the
Authority.

(2) If the person appointed as chairperson is a
non-executive director, the person appointed as deputy
chairperson must be an executive director.
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Clause Amendment Proposed

(3) A person holding office as chairperson or
deputy chairperson ceases to hold that office on ceasing
to be a director of the Authority.".

(e) Byadding -
"6AD. Authority may establish committees

(1) The Authority may establish committees to
give advice and assistance to the Authority in connection
with any matter with which the Authority is concerned.

(2) The Authority may appoint any person to
be a member of a committee. A member of a
committee is not required to be a director of the
Authority.

(3) The Authority may, at any time, remove
such a member from office by notice in writing given to
the member. A member of a committee may, at any
time, resign from membership of the committee by
giving notice in writing to the Authority.

(4) The procedure for convening meetings of a
committee and for the conduct of business at those
meetings is to be as determined by the Authority or
(subject to any determination of the Authority) by the
committee.

(5 In exercising its functions, a committee is
required to comply with any direction given by the
Authority.".
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(f)

(@)

(h)

(i)

()

Amendment Proposed

In the proposed section 6A(1)(f), by adding "or any other
Ordinance" after "this Ordinance".

By deleting the proposed section 6B(1) and substituting -

"(1) The Authority may delegate any of its
functions (other than this power of delegation) to a
committee established under section 6AD or to a
designated person.".

In the proposed section 6B(2), in the definition of "designated
person”, by deleting "member of staff" and substituting
"director or employee".

In the proposed section 6D, by adding -

"(2A) A guideline may require persons (including
persons belonging to a class) specified in the guideline
to give to the Authority information or documents of a
kind specified in the guideline. The guideline may
only specify information or documents of a kind that the
Authority reasonably requires for the exercise or
performance of its functions. This subsection has
effect whether or not regulations are made for the
purposes of section 21C(2)(k), 22A(2)(b) or 46(1A)(s).".

In the proposed section 6F, by adding -

"(6) The Authority may also, if it thinks fit,
attach to a corporate plan a proposed corporate plan for
1 or more financial years following the financial year to
which the first-mentioned plan relates.".
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Clause Amendment Proposed

(k) In the proposed section 6L(1), by deleting "As soon as
practicable after the end of each financial year of the
Authority" and substituting "Not later than 6 months after the
end of each financial year of the Authority, or such longer
period as the Financial Secretary approves in writing".

() In the subheading appearing before the proposed section 6N
and in the proposed sections 6N(1), (5) and (8), 60 and 6P, by
deleting "Board" and "Board" wherever they appear and
substituting "Committee" and "Committee" respectively.

(m) By deleting the proposed section 6N(2) and (3) and substituting

"(2) The Advisory Committee is to consist of -

(@) an executive director of the
Authority  designated by the
Authority; and

(b) no fewer than 9, and no more than
11, other members appointed by the
Chief Executive.

(3) The Chief Executive is to appoint one of the
members of the Advisory Committee to be its
chairperson and another of its members to be its deputy
chairperson.”.

(n) By adding after the proposed section 6N(3) -
"(4A) In appointing persons under subsection

(2)(b), the Chief Executive must ensure that included
among those persons are -
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Amendment Proposed

(a)

(b)

(©)

(d)

one or more persons who, in the
Chief Executive's opinion, have
knowledge of, or experience in,
investments and financial
management; and

one or more persons who, in the
Chief Executive's opinion, have
knowledge of, or experience in, the
conduct of retirement Dbenefit
schemes; and

one or more persons who, in the
Chief Executive's opinion, represent
the interests of participating
employers; and

one or more persons who, in the
Chief Executive's opinion, represent
the interests of relevant employees,

and that the number of persons appointed to represent
the interests of relevant employees is equal to the
number of persons appointed to represent the interests of
participating employers.".

(0) In the proposed section 60(1), by deleting "7& & & 74 6 $ &
" and substituting " 4 i 55 R E S

(p) Inthe proposed section 60, by adding -

"(3) The quorum for a meeting of the Advisory
Board is a majority of its members for the time being.".
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Clause Amendment Proposed

(q) By deleting proposed section 6Q(2)(c) and (d) substituting -

"(c) an executive director of the Authority designated
by the Authority;

(d) not fewer than 6 other persons.".
() Inthe proposed section 6Q, by adding -

"(4A) In appointing the persons referred to in
subsection (2)(d), the Financial Secretary must ensure
that included among those persons are -

(@) one or more persons who, in the
Financial ~ Secretary's  opinion,
represent the interests of
participating employers; and

(b) one or more persons who, in the
Financial ~ Secretary's  opinion,
represent the interests of relevant
employees,

and that the number of persons appointed to represent
the interests of relevant employees is equal to the
number of persons appointed to represent the interests of
participating employers.".

Schedule  In the proposed section 12A(3)(c) by deleting "are" and substituting
1,item24 "is".
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Clause

Schedule
1, item 25

Schedule
1, item 27

Amendment Proposed

(@) By deleting the proposed section 14(2) and substituting -

(b)

(©)

(a)

"(2) Subject to subsection (1), and in accordance with
the regulations ,the accrued benefits of a member of a
registered scheme may be transferred -

(a) to another registered scheme to which the
member is eligible to belong; or

(b) to another account within the same
registered scheme,

but only in a circumstance permitted or required by the
regulations.".

In the proposed section 14(3) -

(1) by deleting "a member of a registered scheme
makes an election under this section for the
transfer of the member's accrued benefits" and
substituting "the accrued benefits of a member of
a registered scheme are to be transferred under
this section";

(i)  in paragraph (b), by deleting "the election is for
the transfer of those benefits" and substituting
"those benefits are to be transferred".

In the proposed section 14(4), by deleting "who makes an
election under this section for the transfer of the member's
accrued benefits" and substituting "whose accrued benefits are
to be transferred under this section".

In the proposed section 15(5), by deleting "% & " and
substituting " £ "
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Clause Amendment Proposed

(b) Inthe proposed section 15, by adding -

"(6) Except as may be prescribed by the
regulations, no period of limitation prescribed by the
Limitation Ordinance (Cap. 347) applies to proceedings
for the recovery of a member's accrued benefits that have
become payable under this section.".

Schedule  (a) By deleting the proposed section 18(1), (2) and (3) and
1, item 35 substituting -

"(1) A mandatory contribution is in arrears for
the purposes of this Ordinance if it is not paid within the
period prescribed by the regulations. The contribution
becomes due to the Authority on the expiry of that
period.

(2) Ifamandatory contribution is in arrears, the
person who is liable to pay the contribution is also liable
to pay to the Authority as a contribution surcharge an
amount determined by multiplying the arrears by the
prescribed percentage rate. The prescribed percentage
rate is a rate prescribed by the regulations, not exceeding
20 per cent per annum.

(3) The Authority may, by proceedings
brought in a court of competent jurisdiction, recover as
a debt due to the Authority a mandatory contribution that
IS in arrears, together with any contribution surcharge
payable under subsection (2) in respect of those arrears.
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Schedule
1, item 38

(b)

(b)

(©)

(d)

(€)

Amendment Proposed

(3A) In any proceedings brought under
subsection (3), a certificate, purporting to be issued by
the Authority, specifying the amount of a mandatory
contribution that is in arrears, or of any contribution
surcharge payable in respect of those arrears, is, in the
absence of evidence to the contrary, proof of the matters
specified in the certificate.".

In the proposed section 18(4), by deleting "penalty interest"

and substituting "contribution surcharge".

In the proposed section 20(3)(b), by deleting "High".

In the proposed section 20(6)(a) -
(1) by adding "is" after "approved trustee";
(i) by adding "to perform" after "this Ordinance".

In the proposed section 20B(4)(b)(ii), by deleting "High".

By deleting the proposed section 22B(3) and substituting -

"(3) The amounts likely to be received by the

Authority from other fees payable to it under this
Ordinance are to be taken into account when fixing the

level of the annual registration fee.".

In the proposed section 22B(5), by deleting "the District Court"
and substituting "a court of competent jurisdiction".
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Schedule By deleting "Repeal.” and substituting -
1, item 39
"(a) Repeal subsection (1) and substitute -

"(1) The Authority may establish, or
arrange for the establishment of, a provident fund
scheme, to be known as the "Residual Provident
Fund Scheme", for the purpose specified in
subsection (2). On establishing, or making
arrangements for the establishment of, the
Residual Provident Fund Scheme, the Authority
must appoint a company this is an approved
trustee to administer the scheme.".

(b) In subsection (2)(a)(ii), repeal "section 7(4)" and

substitute "section 7C".".

Schedule  In the proposed section 25 -
1, item 41

(@) by deleting "sufficient";

(b) by deleting "so as" and substituting "sufficient".
Schedule  In the proposed section 27(3), by adding ", the same powers as those
1,item 45 conferred,"” after "imposed".
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Clause

Schedule
1, item 62

Schedule
1, new item

Schedule
1, item 63

Schedule
1, item 64

Schedule
1, item 67

Amendment Proposed

(@) Inthe proposed section 34, by adding -

"(4A) The regulations may prescribe conditions
that the Authority may or must impose as a condition of
giving its consent to the voluntary winding up of the
scheme, including requirements that must be complied
with by the approved trustee of the scheme or by the
participating employer concerned.".

(b) In the proposed section 34(7), by deleting "must" and
substituting "may".

By adding -

"62A. Section 35(1) Add after the full stop "An appeal
must be made within the period
prescribed by the regulations.”.".

In the proposed section 38(4A)(a), by deleting "Executive Director"
and substituting "Managing Director".

In the proposed section 38(6) and (7), by deleting "the District Court"
and substituting "a court of competent jurisdiction".

(@) Inthe proposed section 42(1), by deleting "The Authority may
do any of the following" and substituting "Section 41 does not
prevent the Authority from doing any of the following".

(b) Inthe proposed section 42(6), by deleting "Despite section 41,
the Authority may also disclose" and substituting "Section 41
does not prevent the Authority from disclosing".
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Clause Amendment Proposed

Schedule By deleting the proposed section 42A and substituting -
1, item 68
"42A. Protection for auditors and service providers

(1) An auditor or a service provider appointed or
engaged by an approved trustee under this Ordinance does not
contravene a duty owed by the auditor or service provider in
law only because the auditor or service provider has given to
the Authority in good faith information, an opinion or a
document concerning a matter if -

(a) the auditor or service provider became
aware of the matter in the auditor's or
service provider's capacity as such; and

(b) the matter is relevant to a function of the
Authority under this Ordinance.

(2) Subsection (1) has effect with respect to
information, an opinion or a document given to the Authority
whether or not it is given in response to a request of the
Authority.

(3)  Subsection (1) applies -

(@) to a person whose appointment or
engagement as an auditor or service
provider has ceased; and

(b) to an auditor or service provider who was
appointed by a trustee whose approval has
been revoked.".
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Clause Amendment Proposed
Schedule  (a) Inthe proposed section 43 -
1, item 69
(i)  in subsection (2)(a), by adding "or has been
appointed under section 33A(3) as administrator
of the scheme™" after "trustee";
(i) by deleting the proposed subsection (3) and
substituting -

"(3) A person who contravenes
subsection (1) or (2) commits an offence
and is liable -

(@) toafineatlevel 6andto
imprisonment for 12
months on the first
occasion on which the
person is convicted of
the offence; and

(b) to a fine of $200,000
and to imprisonment for
2 years on each
subsequent occasion on
which the person is
convicted of  the
offence.".

(b) By deleting the proposed section 43A(4) and substituting -

"(4) An approved trustee who is convicted of an
offence against this section is liable -
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Clause Amendment Proposed

(@ to a fine at level 6 and to
imprisonment for 12 months on the
first occasion on which the person is
convicted of the offence; and

(b) to a fine of $200,000 and to
imprisonment for 2 years on each
subsequent occasion on which the
person is convicted of the offence."”.

(c) In the proposed section 43B(1), by deleting "(subsection (8)
excepted)".

(d) By deleting the proposed section 43B(2).
(e) By deleting the proposed section 43B(4) and substituting -

"(4) An employer who is convicted of an
offence against this section is liable -

(@ to a fine at level 6 and to
imprisonment for 6 months on the
first occasion on which the person is
convicted of the offence; and

(b) to a fine of $200,000 and to
imprisonment for 12 months on each
subsequent occasion on which the
person is convicted of the offence.".

(f)  Inthe proposed section 43C(1) -

(1) in paragraph (b), by deleting "scheme." and
substituting "scheme; or";
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(9)

(h)

Amendment Proposed

(i) by adding -

"(c) being a member of a registered
scheme -

()  fails to pay a mandatory
contribution on time; or

(i) pays as a mandatory
contribution an amount
that is less than the
required amount.".

By deleting the proposed section 43C(2) and substituting -

"(2) A self-employed person who is convicted
of an offence against this section is liable -

(@ to a fine at level 5 and to
imprisonment for 6 months on the
first occasion on which the person is
convicted of the offence; and

(b) to a fine at level 6 and to
imprisonment for 12 months on each
subsequent occasion on which the
person is convicted of the offence.".

In the proposed section 43D(1), by deleting "to a fine at level
5." and substituting -
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Clause Amendment Proposed

(1) to a fine at level 6 and to
imprisonment for 12 months on the
first occasion on which the person is
convicted of the offence; and

(i) to a fine of $200,000 and to
imprisonment for 2 years on each
subsequent occasion on which the
person is convicted of the offence.".

(1)  Inthe proposed section 43E -

(1) by adding ", or recklessly makes a statement
which is false or misleading in a material respect,"
after "respect”;

(i) by deleting "to a fine at level 6 and to
imprisonment for 12 months." and substituting -

(@) to a fine at level 6 and to
imprisonment for 12 months
on the first occasion on which
the person is convicted of the
offence; and

(b) to a fine of $200,000 and to
imprisonment for 2 years on
each subsequent occasion on
which the person is convicted
of the offence.".
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Clause Amendment Proposed
Schedule  (a) In the proposed section 45(2), in the definition of "prescribed
1, item 72 financial penalty”, by deleting "subsection (3)(a)" and
substituting "section 45A(1)(a)".
(b) Inthe proposed section 45A(1), by deleting "45,".
(c) By deleting the proposed section 45A(3).
(d) Inthe proposed section 45C(1), by deleting "the District Court"
and substituting "a court of competent jurisdiction".
(e) In the proposed section 45C(2), (6) and (7), by deleting
"District Court" and substituting "court".
(F)  Inthe proposed section 45C(2), by adding " 4 #% & A #4 {
after "B a7 ",
() Byadding -

"45DA. Person not liable to be proceeded against
for offence and financial penalty relating
to same matter

(1) A person may not be charged with an
offence arising out of a contravention of a provision of
this Ordinance if proceedings for the recovery of a
financial penalty have been brought for the same
contravention.

(2) Proceedings for the recovery of a
financial penalty may not be brought against a person for
a contravention of this Ordinance if the person has been
charged with an offence arising out of the same
contravention.".
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Clause

(h)

Schedule  (a)
1,item 73

(b)

(©)

(d)

(€)

Amendment Proposed

By deleting the proposed section 45E.

In the proposed section 46(1A), by adding-

"(Ja) permitting approved trustees, despite section 12,
to deduct from scheme members' accounts fees for
administrative expenses;".

In the proposed section 46(1A)(s), by deleting "with respect to
registered schemes" and substituting "relevant to the exercise
of the Authority's functions".

In the proposed section 46(1A)(v), by deleting and

substituting ;™.
In the proposed section 46(1A), by adding -

"(w) prohibiting funds of a registered scheme from
being invested in pooled investment funds except
as permitted by the regulations or as approved by
the Authority.".

In the proposed section 46(1B)(d), by adding ", including fees
for the granting of approvals for the purposes of this
Ordinance™" after "regulations".

Schedule By adding -

1, new item

"T3A. Section 46(2) Repeal "level 5" and substitute
"level 6".".



MR LR E — 1998 & 2 H 25 H

354 PROVISIONAL LEGISLATIVE COUNCIL — 25 February 1998
Clause Amendment Proposed
Schedule By deleting the item.
1, item 74
Schedule By deleting the item.
1, item 76
Schedule By adding -
1, item 77
"47B. Rules against perpetuities not to apply
to registered schemes
The rules of law relating to perpetuities do not
apply to the trusts relating to registered schemes or to the
approved trustees of those schemes.".
Schedule  (a) By deleting paragraph (a) and substituting -
1, item 78
"(a) Repeal item 7 and substitute -

"7.  Any relevant employee (other than a
casual employee) who has been
employed under a contract of
employment for a period of less than
60 days.".".

(b) In the proposed item 8 of Part | of Schedule 1, by deleting
"(other than a self-employed person)".
Schedule  (a) By adding before the proposed Schedule 1A -

1, item 80
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Clause Amendment Proposed
"SCHEDULE 1AA [s. 6AA]

PROVISIONS RELATING TO AUTHORITY
PART 1
DEFINITIONS
1. Definitions
In this Schedule -

""chairperson” ( & & ) means the chairperson of the
Authority;

"deputy chairperson" ( 8 = & ) means the deputy
chairperson of the Authority;

"director” (#E=ZE ) means adirector of the Authority.

PART 2
DIRECTORS OF AUTHORITY
2. Periods for which directors may be appointed

Subject to this Schedule, a director holds office for such
period (not exceeding 4 years) as is specified in the director's
document of appointment, but is eligible (if otherwise
qualified) for re-appointment.

3. Terms and conditions of office of directors

A director is entitled to such terms and conditions of
office (including remuneration and travelling and subsistence
allowances) as the Chief Executive may, from time to time,
determine in respect of the director.
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Amendment Proposed

4, Vacancy in office of director

(1) The office of a director becomes vacant if the

director -
(a)
(b)

(©)

(d)

(f)

(@)

dies; or

completes a term of office and is not re-
appointed; or

becomes bankrupt, applies to take the
benefit of any law for the relief of bankrupt
or insolvent debtors, compounds with his or
her creditors or makes an assignment of his
or her remuneration for their benefit; or

is, under the Mental Health Ordinance
(Cap. 136), found by the Court to be of
unsound mind and incapable of managing
himself or herself and his or her affairs; or

Is convicted in Hong Kong of an offence
which is punishable by imprisonment for
12 months or more or is convicted
elsewhere than in Hong Kong of an offence
which, if committed in Hong Kong, would
be an offence so punishable; or

resigns the office by written notice given to
the Chief Executive; or

iIs removed from office by the Chief
Executive under this section.
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Clause Amendment Proposed

(2)  The Chief Executive may remove a director from
office at any time.

5. Filling of vacancy in office of director

If the office of a director becomes vacant, the Chief
Executive must arrange for a suitable person to be appointed to
fill the vacancy in accordance with this Ordinance as soon as
practicable after the date on which the vacancy occurred.

6. Acting executive directors etc.

(1) The Chief Executive may, from time to time,
appoint a person to act in the office of the Managing Director -

(@) during the illness or absence of the
Managing Director; or

(b)  during a vacancy in the office of Managing
Director,

and the person, while so acting, has all the functions or, and is
taken to be, the Managing Director.

(2) The Chief Executive may, at any time, remove from
office a person appointed under subsection (1).

(3) The Financial Secretary may, from time to time,
appoint a person to act in the office of an executive director
(other than the Managing Director) -

(@)  during the illness or absence of the director;
or
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(b)

Amendment Proposed

during a vacancy in the office of such a
director,

and the person, while so acting, has all the functions of, and is
taken to be, an executive director.

(4) The Financial Secretary may, at any time, remove
from office a person appointed under subsection (3).

(5) The deputy chairperson has the functions of the
chairperson under sections 8 and 12 of this Schedule, and is
taken to be the chairperson for the purposes of those section -

(@)

(b)

during the illness or absence of the
chairperson; or

during a wvacancy in the office of
chairperson.

7. Disclosure of pecuniary interests

@ If-

(a)

(b)

a director has a pecuniary interest in a
matter that is considered or is to be
considered at a meeting of the Authority;
and

the interest appears to raise a conflict with
the proper performance of the director's
duties in relation to the consideration of the
matter,
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Clause

Amendment Proposed

the director must, as soon as practicable after becoming aware
of the relevant facts, disclose the nature of the interest at a
meeting of the Authority.

(2) A disclosure by a director at a meeting of the
Authority that the director -

(@) is an officer or member, or is in the
employment, of a specified company or
other body; or

(b) is a partner, or is in the employment, of a
specified person; or

(c) has some other specified interest relating to
a specified company or other body or to a
specified person,

Is a sufficient disclosure of the nature of the interest in any
matter relating to that company or other body or to that person
which may arise after the date of the disclosure and which is
required to be disclosed under subsection (1).

(3) Particulars of any disclosure made under this
section must be recorded by the Authority in a book kept for
the purpose and that book must be open at all reasonable hours
to inspection by any person.

(4) After a director has disclosed the nature of any
interest in any matter, the director must not, unless the
Authority otherwise determines -

(a) be present during any deliberation of the
Authority with respect to the matter; or
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(b) take part in any decision of the Authority
with respect to the matter.

(5) For the purposes of the making of a determination
by the Authority under subsection (4), a director who has a
pecuniary interest in a matter to which the disclosure relates
must not -

(a) be present during any deliberation of the
Authority for the purpose of making the
determination; or

(b) take part in the making by the Authority of
the determination.

(6) A contravention of this section does not invalidate
a decision of the Authority.

(7)  This section does not apply to or in respect of an
interest of a director in a matter or thing which arises merely
because the director is a member of a registered scheme.

PART 3
PROCEDURE AT MEETINGS OF AUTHORITY

8. General procedure for meetings of Authority

(1) Meetings are to be held as often as necessary to
enable the Authority to exercise and perform its functions.

(2) A meeting of the Authority may be convened by
the chairperson.

(3) The chairperson must convene a meeting of the
Authority on being given a notice for that purpose by 2 or more
other directors.
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Clause

Amendment Proposed

(4) The procedure for the convening meetings of the
Authority and for the conduct of business at those meetings is,
subject to this Schedule, to be as determined by the Authority.

Q. Quorum for meetings of Authority

The quorum for a meeting of the Authority is a majority
of its directors, but at least 3 of the directors present must be
non-executive directors.

10. Presiding director at meetings of Authority

(1) A meeting of the Authority is to be presided over
by -

(a) the chairperson; or

(b) in the absence of the chairperson, the
deputy chairperson; or

(c) in the absence of the chairperson and
deputy chairperson, a director elected by
the directors present at the meeting.

(2) The director presiding at a meeting of the
Authority has a deliberative vote and also has a casting vote if
the numbers of votes for and against a motion are equal.
However, that director must consult with the Financial
Secretary before exercising a casting vote.

11.  Voting at meetings of Authority
A decision supported by a majority of the votes cast at a

meeting of the Authority at which a quorum is present is the
decision of the Authority.
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Amendment Proposed

12. Transaction of business otherwise than
at ordinary meetings

(1) The business of the Authority may be transacted
by the circulation of papers among all of the then existing
directors.

(2) Any of the directors may initiate a motion
concerning Authority business by circulating a paper.

(3) On becoming aware that a majority of directors
has approved a motion circulated under subsection (2), the
chairperson must notify the other directors that the motion has
been so approved.

(4) Within 3 working days after being notified that a
majority of the directors has approved the motion, any 2 of
those other directors may, in accordance with section 8(3) of
this Schedule, require a meeting of the Authority to be
convened to consider the business to which the motion relates.

(5 A motion approved under this section takes effect
as a decision of the Authority at the end of the period referred
to in subsection (4) if no meeting of the Authority is required
to be convened within that period in accordance with that
subsection.

(6) In approving a motion under this section, the
directors have the same voting rights as they have at an
ordinary meeting of the Authority.

(7)  Papers may be circulated among directors for the
purposes of this section by facsimile message or other means
of transmitting the information in the papers concerned.".
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Clause

Schedule
1, item 82

Schedule
1, item 85

Schedule
1, item 87

Schedule
1, item 94

Schedule
1, item 95

Schedule
3, item 1

Amendment Proposed

(b) In section 1(b) of the proposed Schedule 1A, by deleting
"Executive Director" where it twice appears and substituting
"Managing Director".

In the proposed Schedule 3, in section 3, by deleting "=t 4 " and
substituting "sk &5 4"

In the proposed Schedule 5A, by deleting section 3.

In the proposed Schedule 8, by deleting sections 19, 20 and 21 and
substituting -

""19. Meaning of "'subsidiary™
A company is the subsidiary of another company for the

purposes of this Schedule as prescribed by section 2(4) to (6)
of the Companies Ordinance (Cap. 32).".

By adding ", 46(3), 47(4)" after “35(8)".

By adding before paragraph (a) -

"(aa) In paragraph (a), repeal " 22" and substitute"# 2 ".".

By deleting the item and substituting -



MR LR E — 1998 & 2 H 25 H
364 PROVISIONAL LEGISLATIVE COUNCIL — 25 February 1998

Clause Amendment Proposed

"1. Section 2(1) Repeal the definition of "the Registrar"
and substitute -

""Registrar” ( jZ £ ) means the
Mandatory Provident Fund
Schemes Authority;".".

Schedule By adding -
3, new item
"2A. Section 5 Repeal and substitute -

5. Registrar of Occupational
Retirement Schemes

(1) The Mandatory Provident
Fund Schemes Authority is the
Registrar of Occupational
Retirement Schemes and has the
functions imposed or conferred on
the Registrar by this Ordinance or
any other law.

(2) The Authority is required
to have a seal, which is to be used to
authenticate documents issued by it
under this Ordinance in its capacity
as Registrar.

(3) The Authority must
arrange for all amounts paid to, or
recovered by, it under this Ordinance
In its capacity as Registrar to be paid
into the MPFA Administration
Account established and maintained
under section 61 of the Mandatory
Provident Fund Schemes Ordinance
(Cap. 485).".".
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Schedule  In the proposed section 24A -
3, item 3

(@) insubsection (1), by deleting the definition of "arrears"

and substituting -

arrears" (/x £ ), in relation to a contribution

payable to the funds of a scheme by a
relevant employer, means so much of the
contribution as has not been paid by that
employer when it became due;";

(b) insubsection (1), in the definition of "relevant scheme",
by deleting "that is" and substituting "in respect of which
the members or a class of members and their employer

are";

(c) Dby deleting subsections (2) and (3) and substituting -

"(2)

If any arrears arise in respect of a

relevant scheme, the Registrar may, in accordance
with rules made under section 73 for the purpose,
impose on the relevant employer -

a financial penalty that does
not exceed the greater of
$5,000 and an amount equal to
10 per cent of the arrears; and

a requirement to pay a
contribution surcharge at a
rate prescribed by rules in
force under section 73, not
exceeding 20 per cent per
annum of the arrears.
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(d)

(€)

(f)

(9)

Amendment Proposed

(3) The Registrar may, by proceedings
brought in a court of competent jurisdiction in
Hong Kong, recover as a debt due to the Registrar
any arrears payable by the relevant employer
under this section, and any financial penalty or
contribution surcharge imposed in respect of those
arrears under subsection (2).

(3A) In any proceedings brought under
subsection (3), a certificate, purporting to be
signed by the Registrar, specifying the amount of
any arrears, or of any financial penalty or
contribution surcharge imposed in respect of those
arrears under subsection (2), is, in the absence of
evidence to the contrary, proof of the matters
specified in the certificate.";

in subsection (5)(b), by deleting "fine" and substituting
"financial penalty";

in subsections (5)(b), (6)(b) and (7), by deleting "penalty
interest™ and substituting "contribution surcharge";

in subsections (5)(b), (6)(b) and (7), by deleting "(2)(b)"
and substituting "(2)";

in subsection 6(a), by deleting "(4)(b)" and substituting
"(5)(b)".
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Clause Amendment Proposed

Schedule By adding -
3, new item
"3A. Section 36(10) Repeal "general revenue" and

substitute "MPFA Administration
Account established and maintained
under section 61 of the Mandatory
Provident Fund Schemes Ordinance
(Cap. 485)".

3B. Section 64(6) (a) Repeal "Crown" and
substitute "Registrar".

(b)  Repeal "general revenue" and
substitute "MPFA
Administration Account
established and maintained
under section 61 of the
Mandatory Provident Fund
Schemes Ordinance (Cap.
485)".".

Schedule In the proposed section 73(1)(ea), by adding "and, in particular, for
3,item5  the purposes of determining when a contribution becomes due" after
"section 24A".

Schedule  In the Chinese text, by deleting the item and substituting -
5,item1
"1. 2 2(D)fe - "FEATH 1 (e) B 1 - B bR W B AY
FRIREHED WER B o I 0 I TR v PR QG 1 K
N E R BT ) (5B 485 &)
DAA B A {7 foe ™ = .
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Clause Amendment Proposed

Schedule  In the proposed section 8(4)(b), by deleting "been".
5, item 6

Schedule  In the proposed section 9(1)(ae) -
5, item 7
(a) by deleting "been";

(b) bydeleting "(#£ 38 tk ~ 36~ 1T R BE 17 SR B 4L 1k
HRE IS0 B F) B 1 )™
Schedule  (a) In the proposed section 17(1)(h), by deleting "made" where it
5, item 12 twice appears and substituting "paid".
(b) In the proposed section 17(1)(k), by deleting "made" where it

first appears and substituting "paid".

Schedule 10, In the proposed section 4(1)(ea)(ii), by adding "in respect of which

item 1 the members or a class of members and their employer are" after
"scheme".
New By adding -
"SCHEDULE 13 [s.14]

AMENDMENT OF PERSONAL DATA
(PRIVACY) ORDINANCE

Item Provision affected Amendment

1. Section 2(1), definition ~ By adding -
of "financial regulator"
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Clause

Section 58(3)(a)(i)

Amendment Proposed

"(ga)

the Mandatory
Provident Fund
Schemes Authority
established by
section 6 of the
Mandatory Provident
Fund Schemes
Ordinance (Cap.
485);".

By adding -

"(BA) concerned in the

administration of
provident fund
schemes registered
under the Mandatory
Provident Fund
Schemes Ordinance
(Cap. 485);".".
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PROVIDENT FUND SCHEMES LEGISLATION
(AMENDMENT) BILL 1997

COMMITTEE STAGE

Amendments to be moved by Hon Ronald ARCULLLI, JP

Clause Amendment Proposed

Schedule By adding -
1, item 17
6AA. Membership of Authority

(1) The Authority is to consist of not fewer than 10
directors appointed by the Chief Executive.

(2)  Of the directors -

(a) non-executive directors must be the
majority; and

(b) the remainder are executive directors.
(3) Of the non-executive directors -

(a) at least 2 are to be persons who, in the
opinion of the Chief Executive, represent
the interests of participating employers; and

(b) at least 2 are to be persons who, in the
opinion of the Chief Executive, represent

the interests of relevant employees.

(4) In appointing the directors the Chief Executive
must ensure that -
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Clause Amendment Proposed

(@) the number of persons appointed to
represent the interests of relevant
employees is equal to the number of persons
appointed to represent the interests of
participating employers; and

(b) the total number of persons representing
relevant employees and participating
employers must not be less than half of the
total number of non-executive directors.

(5) A director must exercise a reasonable degree of
care and diligence so as to ensure that the Authority exercises
and performs its functions properly.

(6) The Authority may exercise or perform any of its
functions despite a vacancy in its directorship.

(7) Schedule 1AA has effect with respect to the

directors and procedure of the Authority.

Schedule (a) By adding before the proposed Schedule 1A -
1, item 80
"SCHEDULE 1AA [s.6AA]
PROVISIONS RELATING TO AUTHORITY
PART 1
DEFINITIONS
1. Definitions

In this Schedule -

"chairperson” (== f& )means the chairperson of the
Authority;
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Clause Amendment Proposed

"deputy chairperson™ (g == & ) means the deputy
chairperson of the Authority;

"director” (# == ) means a director of the
Authority.
PART 2
DIRECTORS OF AUTHORITY
2. Periods for which directors may be appointed
Subject to this Schedule, a director holds office for
such period (not exceeding 4 years) as is specified in the
director's document of appointment, but is eligible (if otherwise
qualified) for re-appointment.
3. Terms and conditions of office of directors
A director is entitled to such terms and conditions of
office (including remuneration and travelling and subsistence
allowances) as the Chief Executive may, from time to time,
determine in respect of the director.

4, Vacancy in office of director

(1) The office of a director becomes vacant if the
director -

(a) dies; or

(b) completes a term of office and is not re-
appointed; or
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Clause

(©)

(d)

(€)

(f)

(@)

Amendment Proposed

becomes bankrupt, applies to take the
benefit of any law for the relief of bankrupt
or insolvent debtors, compounds with his or
her creditors or makes an assignment of his
or her remuneration for their benefit; or

IS, under the Mental Health Ordinance
(Cap. 136), found by the Court to be of
unsound mind and incapable of managing
himself or herself and his or her affairs; or

Is convicted in Hong Kong of an offence
which is punishable by imprisonment for
12 months or more or is convicted
elsewhere than in Hong Kong of an offence
which, if committed in Hong Kong, would
be an offence so punishable; or

resigns the office by written notice given to
the Chief Executive; or

iIs removed from office by the Chief
Executive under this section.

(2)  The Chief Executive may remove a director from

office at any time.

5. Filling of vacancy in office of director

If the office of a director becomes vacant, the Chief
Executive must arrange for a suitable person to be appointed to
fill the vacancy in accordance with this Ordinance as soon as
practicable after the date on which the vacancy occurred.
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Amendment Proposed

6. Acting executive directors etc.

(1) The Chief Executive may, from time to time,
appoint a person to act in the office of the Managing Director -

(@) during the illness or absence of the
Managing Director; or

(b) during a vacancy in the office of Managing
Director,

and the person, while so acting, has all the functions of, and is
taken to be, the Managing Director.

(2) The Chief Executive may, at any time, remove
from office a person appointed under subsection (1).

(3) The Financial Secretary may, from time to time,
appoint a person to act in the office of an executive director
(other than the Managing Director) -

(a) during the illness or absence of the director;
or

(b) during a vacancy in the office of such a
director,

and the person, while so acting, has all the functions of, and is
taken to be, an executive director.

(4) The Financial Secretary may, at any time, remove
from office a person appointed under subsection (3).

(5) The deputy chairperson has the functions of the
chairperson under sections 8 and 12 of this Schedule, and is
taken to be the chairperson for the purposes of those section -
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(@ during the illness or absence of the
chairperson; or
(b) during a vacancy in the office of

chairperson.

7. Disclosure of pecuniary interests

1 If-

(@)

(b)

a director has a pecuniary interest in a
matter that is considered or is to be
considered at a meeting of the Authority;
and

the interest appears to raise a conflict with
the proper performance of the director's
duties in relation to the consideration of the
matter,

the director must, as soon as practicable after becoming aware
of the relevant facts, disclose the nature of the interest at a
meeting of the Authority.

(2) A disclosure by a director at a meeting of the
Authority that the director -

(a)

(b)

(©)

iIs an officer or member, or is in the
employment, of a specified company or
other body; or

IS a partner, or is in the employment, of a
specified person; or

has some other specified interest relating to
a specified company or other body or to a
specified person,
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Clause

Amendment Proposed

Is a sufficient disclosure of the nature of the interest in any
matter relating to that company or other body or to that person
which may arise after the date of the disclosure and which is
required to be disclosed under subsection (1).

(3) Particulars of any disclosure made under this
section must be recorded by the Authority in a book kept for
the purpose and that book must be open at all reasonable hours
to inspection by any person.

(4) After a director has disclosed the nature of any
interest in any matter, the director must not, unless the
Authority otherwise determines -

(@) Dbe present during any deliberation of the
Authority with respect to the matter; or

(b) take part in any decision of the Authority
with respect to the matter.

(5  For the purposes of the making of a determination
by the Authority under subsection (4), a director who has a
pecuniary interest in a matter to which the disclosure relates
must not -

(a) be present during any deliberation of the
Authority for the purpose of making the
determination; or

(b) take part in the making by the Authority of
the determination.

(6) A contravention of this section does not invalidate
a decision of the Authority.

(7)  This section does not apply to or in respect of an
interest of a director in a matter or thing which arises merely
because the director is a member of a registered scheme.
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PART 3

PROCEDURE AT MEETINGS OF AUTHORITY
8. General procedure for meetings of Authority

(1) Meetings are to be held as often as necessary to
enable the Authority to exercise and perform its functions.

(2) A meeting of the Authority may be convened by
the chairperson.

(3) The chairperson must convene a meeting of the
Authority on being given a notice for that purpose by 2 or more
other directors.

(4) The procedure for the convening meetings of the
Authority and for the conduct of business at those meetings is,
subject to this Schedule, to be as determined by the Authority.
Q. Quorum for meetings of Authority

The quorum for a meeting of the Authority is a majority
of its directors, but at least 3 of the directors present must be
non-executive directors.

10. Presiding director at meetings of Authority

(1) A meeting of the Authority is to be presided over
by -

(@) the chairperson; or

(b) in the absence of the chairperson, the
deputy chairperson; or

(¢c) in the absence of the chairperson and
deputy chairperson, a director elected by
the directors present at the meeting.
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(2) The director presiding at a meeting of the
Authority has a deliberative vote and also has a casting if the
numbers of votes for and against a motion are equal.
However, that director must consult with the Financial
Secretary before exercising a casting vote.

11.  Voting at meetings of Authority

A decision supported by a majority of the votes cast at a
meeting of the Authority at which a quorum is present is the
decision of the Authority.

12.  Transaction of business otherwise than at ordinary
meetings

(1) The business of the Authority may be transacted
by the circulation of papers among all of the then existing
directors.

(2) Any of the directors may initiate a motion
concerning Authority business by circulating a paper.

(3) A motion under this section is to be approved by
a simple majority of the directors unless within 3 working days
of the date of the paper the chairperson orders, or any 2 other
directors require under section 8(3) of this Schedule, that a
meeting of the Authority to be convened to consider the
motion.

(4) Papers may be circulated among directors for the
purposes of this section by facsimile message or other means
of transmitting the information in the papers concerned.".
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PROVIDENT FUND SCHEMES LEGISLATION
(AMENDMENT) BILL 1997

COMMITTEE STAGE

Amendments to be moved by Hon CHAN Yuen-han

Clause Amendment Proposed

12 By deleting the clause.

Schedule By adding -
1, item 17
"6AA. Membership of Authority

(1) The Authority is to consist of not fewer than 10
directors appointed by the Chief Executive.

(2) The Chief Executive must as far as practicable
ensure that the ratio of number of persons appointed as non-
executive directors is 2 to 1 the number of other persons who
are executive directors.

(3) Of the non-executive directors -

(@) at least 2 are to be persons who, in
the opinion of the Chief Executive,
represent the interests of relevant
employees; and

(b) at least 2 are to be persons who, in
the opinion of the Chief Executive,
represent the interests of
participating employers.
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Schedule
1, item 23

Schedule
1, item 24

(a)

(b)

Amendment Proposed

(4) In appointing the directors, the Chief Executive
must ensure that the number of persons appointed to represent
the interests of relevant employees is equal to the number of
persons appointed to represent the interests of participating
employers.

(5) A director must exercise a reasonable degree of
care and diligence so as to ensure that the Authority exercises
and performs its functions properly.

(6) The Authority may exercise or perform any of its
functions despite a vacancy in its membership.

(7) Schedule 1AA has effect with respect to the
directors and procedure of the Authority.

6AC. Chairperson and deputy chairperson of Authority

(1) The Chief Executive is to appoint one of the non-
executive directors as the chairperson of the Authority.

(2)  The Chief Executive is to appoint one of the other
non-executive directors as the deputy chairperson of the
Authority.

(3) A person holding office as chairperson or deputy
chairperson ceases to hold that office on ceasing to be a non-
executive director of the Authority."

In the proposed section 12(1), by deleting "Subject to section
12A, a" and substituting "Every";

In the proposed section 12(2), by deleting "Subject to section
12A," and substituting "Any".

By deleting the item.
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Schedule By deleting the item.
3, item 4
Schedule By deleting the Schedule and substituting —
4
"SCHEDULE 4
AMENDMENT OF EMPLOYMENT ORDINANCE
Item Provision Amendment
affected
1. Section 2(1) In the definition of "retirement
scheme”, add "but does not
include any provident fund
scheme registered under the
Mandatory Provident Fund
Schemes Ordinance (Cap.
485)" after the "length of
service".
Schedule By deleting the Schedule.

11



MR LR E — 1998 & 2 H 25 H
382 PROVISIONAL LEGISLATIVE COUNCIL — 25 February 1998

PROVIDENT FUND SCHEMES LEGISLATION
(AMENDMENT) BILL 1997

COMMITTEE STAGE

Amendments to be moved by Dr Hon LAW Cheung-kwok

Clause Amendment Proposed

Schedule By adding -
1, item 17

"6AA. Membership of Authority

(1) The Authority is to consist of not fewer than 12
directors appointed by the Chief Executive.

(2)  Of the directors -

(@) not more than 40% are to be executive
directors; and

(b) the remainder are non-executive directors.
(3) Of the non-executive directors -

(@) at least 2 are to be persons who, in the
opinion of the Chief Executive, represent
the interests of participating employers; and

(b) at least 2 are to be persons who, in the

opinion of the Chief Executive, represent
the interests of relevant employees.
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Clause

Amendment Proposed

(4) In appointing the directors, the Chief Executive
must ensure that the number of persons appointed to represent
the interests of relevant employees is equal to the number of
persons appointed to represent the interests of participating
employers.

(5) A director must exercise a reasonable degree of
care and diligence so as to ensure that the Authority exercises
and performs its functions properly.

(6) The Authority may exercise or perform any of its
functions despite a vacancy in its directorship.

(7) Schedule 1AA has effect with respect to the
directors and procedure of the Authority.

6AC. Chairperson and deputy chairperson of the Authority

(1) The Chief Executive is to appoint one of the non-
executive directors to be the Chairperson of the Authority.

(2) The Managing Director is, by virtue of holding
that office, the deputy chairperson of the Authority.

(3) A person holding office as chairperson of the
Authority ceases to hold that office on ceasing to be a director
of the Authority.".
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Clause

Schedule
1, new item

By adding -

"32A.

Amendment Proposed

Section 17

Add -

"(6A) Where the
Financial Secretary is
of the opinion that the
compensation fund
referred to in subsection
(1) may not be
sufficient  for  the
purpose stated therein,
he must as soon as
practicable seek the
approval of the
Legislative Council for
the provisions referred

to in subsection (6).".".
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Annex 11

OCCUPATIONAL DEAFNESS (COMPENSATION)
(AMENDMENT) (NO. 2) BILL 1997

COMMITTEE STAGE

Amendments to be moved by the Secretary for Education and Manpower

Clause

1(2)

1(3)

Amendment Proposed

By deleting "sections 21 and 22" and substituting “section 21",

(a) Bydeleting "Sections 21 and 22" and substituting "Section 21".

(b) By deleting "January" and substituting "April".

In paragraph (a), by adding before subparagraph (i) -

"(ia) by repealing paragraph (a) and substituting -

"(a) ()

(if)

that he has had at least 10 years of
employment in aggregate in any
noisy occupation in Hong Kong
before the date of the relevant
application under section 15; or

that he has had at least 5 years of
employment in aggregate in any
noisy occupation specified in
paragraphs (c), (j), (k) and (y) of
Schedule 3 in Hong Kong before the
date of the relevant application under
section 15;";".
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Amendment Proposed

By deleting the proposed Schedule 2 and substituting -

"SCHEDULE 2 [SS. 4, 6(3) & 7(1)]
BODIES SPECIFIED FOR THE PURPOSES OF SECTION 7(1)

Compensation
Board

Item Specified Proportion of the net resources of
body the Board to be distributed
Proportion of
the net
Proportion of Proportion of resources in
the net the net respect of the
resources up  resourcesin  relevant period
to the relevant respect of the ending on 30
period ending relevant September
on 31 March period ending 1998 and
1998 on June 1998 thereafter
The 217 4/9 20/53
Occupational
Safety and
Health
Council
The 217 2/9 10/53
Employees
Compensation
Assistance
Fund Board
The 3/7 3/9 23/53".
Occupational
Deafness
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22 By deleting the clause and substituting -

"22. Prescribed rate of levy

Paragraph 2(c) of the Employee's Compensation
Insurance Levy (Rate of Levy) Order (Cap. 411 sub. leg.) is
repealed and the following substituted -

"(c) onorafter 1 January 1998 and before 1 April 1998
IS 4.5%;

(d) onorafter 1 April 1998 is 5.3%.".".



