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PAPERS

The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

Subject
Subsidiary Legislation L.N. No.

Marriage and Children (Miscellaneous Amendments)
Ordinance 1997 (69 of 1997) (Commencement)

NOHCE 1998....oooouuerrveeimmcereeeseeeeeesseeeeeesseeeeseesens 199/98
fe 22 LA
1065 — — A EENAANFEES=ZFE
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F 1085 — EEMERREIEERBE®R 1996/97
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Sessional Papers
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. 106 -

107

108
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EEMEEESEHEF &R 1996/97

Wk EZr 2R RHF SR 1996-1997

Report of changes to the approved Estimates of Expenditure
approved during the third quarter of 1997-98
(Public Finance Ordinance : Section 8)

Report of the Broadcasting Authority
September 1996 - August 1997

Employees' Compensation Insurance Levies Management
Board
Annual Report 1996/97

Employees Compensation Assistance Fund Board
Annual Report 1996/97

Occupational Safety and Health Council
Annual Report 1996-1997

(REMAN) ZEE WL 1997/98
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Reports

Report of the Committee on Rules of Procedure 1997/98

Report of the Panel on Health Services 1997/98
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Report of the Panel on Administration of Justice and Legal Services
1997/98

Report of the Panel on Education 1997/98

Report of the Panel on Environmental Affairs 1997/98
Report of the Panel on Home Affairs 1997/98

Report of the Panel on Housing 1997/98

Report of the Panel on Information Policy 1997/98
Report of the Panel on Manpower 1997/98

Report of the Panel on Planning, Lands and Works 1997/98
Report of the Panel on Public Service 1997/98

Report of the Panel on Security 1997/98

Report of the Panel on Trade and Industry 1997/98
Report of the Panel on Welfare Services 1997/98

Report of the Bills Committee on Adaptation of Laws (Interpretative
Provisions) Bill

Report of the Bills Committee on Legal Practitioners (Amendment) Bill
1998

Report of the Bills Committee on Adaptation of Laws (Nationality Related
Matters) Bill

Report of the Bills Committee on Land (Compulsory Sale for
Redevelopment) Bill
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Report of the Bills Committee on Inland Revenue (Amendment) Bill 1998

Report of the Bills Committee on Inland Revenue (Amendment) (No. 2)
Bill 1998

Report of the Bills Committee on Stamp Duty (Amendment) (No. 2)
Bill 1998
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Report of the Bills Committee on Land (Compulsory Sale for
Redevelopment) Bill

MR RONALD ARCULLI: Madam President, with your consent, I wish to
address the Council on the deliberations of the Bills Committee on Land
(Compulsory Sale For Redevelopment) Bill of which I was elected Chairman.

The objects of the Bill are apparent from its title. Whilst fully supporting
the policy intent of the Bill to facilitate private sector participation in expediting
urban renewal in order to improve our environment as well as provide much
needed housing, members of the Bills Committee were equally concerned about
the introduction of a mechanism for proper and fair compensation for lawful
deprivation of private property rights. To this end, the Bills Committee has held
12 meetings and critically examined the provisions of the Bill. 1 wish to
highlight a few major areas which merit particular attention.

The appropriateness of setting the minimum ownership level at 90% of the
undivided shares in a lot unless lowered to 80% by the Chief Executive in
Council as a condition for making an application for a compulsory sale order was
vigorously debated by the Bills Committee. There was also much debate on the
provision in the Bill which empowers the Chief Executive in Council to lower
the percentage to not less than 80%. Some deputations are concerned that
owners who have acquired three units in a four-unit building, that is 75% of
undivided shares, still fall short of the lower threshold and would not be able to
make an application. The Bills Committee has explored the desirability and
viability of lowering the acquisition threshold to 75% of the undivided shares.
However, we are concerned that the number of owners holding 25% of undivided
shares in a multi-storeyed building who refuse to sell could be numerous.
Moreover, we are told by the Administration that the number of four-unit ageing
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buildings due for redevelopment is dwindling and small. The Bills Committee,
therefore, considered the primary threshold of 90% acceptable but inadvisable to
reduce the lower threshold of 80% to cater for one specific situation.

Another focal point of discussions in the Bill Committee was whether
owners holding an average of 90% of aggregate undivided shares in contiguous
lots should be allowed to make an application to redevelop the lots as a package.
Whilst we fully support the concept of comprehensive redevelopment, our
concern was that should such an approach be adopted, there may be situations
where an applicant did not own any undivided shares in one of the lots whilst
holding 90% of the aggregate undivided shares. The Bills Committee
considered that it could not be justified on the sole ground of comprehensive
redevelopment to compel all the owners of such a lot to sell their properties
against their will. We, therefore, agreed that the ownership percentage should
apply to each lot except where two buildings served by a common staircase in
which case it would be the average of the undivided shares of the lots on which
the buildings stand.

The last point I would like to mention relates to compensation to affected
persons. I trust Members of this Council will agree that without the assistance
from the Government, it is unrealistic to expect private developers to provide
rehousing. The Bills Committee, therefore, agreed that compensation to owners,
owner-occupiers and tenants should be cash compensation. In this regard, we
hold the view that to prevent the creation of spurious tenancies to perhaps defeat
the policy of the Bill or even to maximize benefits, a fair and equitable
arrangement would be that compensation to tenants be paid out of the
apportioned share of the proceeds of sale receivable by the tenants' landlord.

Finally, I would like to emphasize that in the course of our deliberations,
many suggestions have been made to improve both the policy and technical
aspects of the Bill. The amendments to be moved later by the Secretary for
Planning, Environment and Lands at the Committee stage are the product of
concerted efforts on the part of the deputations appearing before the Bills
Committee, members of the Bills Committee and the Administration so as to
ensure a fair and balanced new policy to expedite urban renewal in order to
provide environmental improvement as well as much needed housing for the
community, and I wish to thank them very much for their invaluable
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contribution.
Madam President, these are my remarks on the deliberations of the Bills

Committee.
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Short-term Use of the Former Tamar Site

1. MR HOWARD YOUNG: Will the Government inform this Council
whether the former Tamar site will be employed for any short-term purpose
before works on the new government office buildings start, if so, what the details
are?
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam
President, the Administration will make available the former Tamar site for
temporary use before construction works on the new government headquarters
start. In this connection, on 13 March 1998, the Director of Lands advertised
for expressions of interest in the temporary use of the site. The invitation is
intended to gauge the interests of prospective users of the site and the viability of
their proposals. After considering all the proposals received, we will decide on
the specific temporary use of the site. Thereafter, we intend to advertise tender

for a short term tenancy in early June and to award it in July for a period up to
June 2000.

EEBFEEE -

BEERE  LTHEL L HEERITITE G SR T R R 75 R
WEE “TREZHE™ HECE R G H - PeAE 5 THETH & HF R T2 & A
B, - TG T BT H G BN LK BB E - a7 [ 57 s e - &
JT B B E 7 A TF A A & 19 79 e Fl A 57
EEREREMEERE -

MEREHHAERE  EF LKL BEH -

ETE: EEEEER -

MR RONALD ARCULLI: Madam President, no one can blame the Secretary
for Planning, Environment and Lands for brevity. But what I would like to ask
him is that: Could he tell us what criteria the Government or his Bureau would
adopt in deciding the temporary use of the site? For example, whether it will
be, as proposed by Mr Howard YOUNG, used for promotion of tourism?
Whether cash offer or the amount of money offered is important? Whether the
opening hours will be controlled? Can we have a night market, for instance?
What criteria would the Bureau adopt in deciding all these and who should get
the award? Thank you.
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EE: HEREMBREREE -

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam
President, we have just closed the period for expressions of interest. So, at the
moment, the Lands Department is accessing or analyzing all the expressions of
interest received. It is rather difficult to say at this stage what criteria would be
used in awarding the tender because we have not yet invited the tender. We
have received a number of proposals from some companies or organizations.
What we need to do is to analyze the nature of these proposals in order to find
out the one which is in the best interests of Hong Kong. Obviously, we do not
want the site to be vacant or unmanaged for a long period of time only because
somebody wants to hold an event once a month on the site. Thus, we may
employ criteria like the assurance of a continuous period of management, the
continuous use to the best interests of Hong Kong and the trustworthiness of the
organizations. Of course, we will also consider the revenue potentials for the
Government, because it is going to be tendered out for two years for rental. So,
we will take certain factors into account before we decide on the use of the site.
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MRS MIRIAM LAU: Madam President, the Adaptation of Laws (Interpretative
Provisions) Bill has aroused considerable public debate, the focus of controversy
being on the proposal to substitute the term "State" in place of the term"Crown"
under section 66 of the Interpretation and General Clauses Ordinance (Cap. 1)
and the definition of the term "State".

The Liberal Party has carefully considered all the arguments that have
been put forth. The Liberal Party is very much aware of the public concerns
that have been raised, and has reviewed the provisions of the Bill in the light of
such concerns. However, we arrived at the conclusion that there is no sufficient
justification to reject the Bill or request for its deferment.

Our conclusion is premised on the following considerations.

We accept that the present exercise is purely one of adaptation of laws and
not law reform. After 1 July 1997, it is clearly necessary to adapt the reference
to the "Crown" under Cap. 1 since that term is no longer applicable. As we are
already in the tenth month after reunification, we do not think that the matter
should be further delayed. The term "State" as defined in the proposed
Committee stage amendment which the Administration will move at the
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Committee stage, closely corresponds what was previously covered by the
"Crown". From a legal point of view, we find that the proposal is an acceptable
one and that there is nothing wrong with the proposed adaptation.

Some have queried why certain laws should not bind the "Crown" or, as
proposed, the "State", and why the opportunity should not be seized to extend the
binding effect of our laws, on the sovereign power. However, we must not
forget that what we are carrying out is a law adaptation exercise, the effect of
which is to maintain the status quo. 1If it is intended to change the current law,
then we would need to carry out a law reform exercise separately.

There is some concern that the proposed definition of the "State" will
allow many subordinate organs of the Central People's Government (CPG) or
Central Authorities to be included under the term "State", therefore enabling
them to enjoy the, so to speak, "immunity" granted under section 66 of Cap. 1.
The amended definition of the "State" makes it clear that, in order to fall within
the definition, the subordinate organ must satisfy three tests, namely:

(a) It carries out executive functions of the CPG, or functions for which
the CPG has responsibility under the Basic Law;

(b) it does not exercise commercial functions, and;

(c) It is acting within the scope of the authority and functions delegated
to it by the CPG or the relevant Central Authority.

Clearly, the CPG has power to delegate its executive functions or its
responsibilities under the Basic Law to a subordinate organ. Provided that the
subordinate organ acts within the authority so delegated, it is acting for and on
behalf of the CPG. Accordingly, if the CPG is included under the definition of
"State" and the Liberal Party is satisfied that it should be so included, there is no
reason why a subordinate organ to which authority is so delegated should not
also fall within the definition. The existence of the three tests, which are set out
in the law, makes this clear. However, subordinate organs which do not satisfy
these three tests will be excluded.

It is true that whether a subordinate organ falls within the definition
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depends on what its official functions are and whether it was at the material time
exercising those functions. Particular concern was raised in regard to the
Xinhua News Agency as some people are not too clear as to what its official
functions are. To overcome this concern, the Administration has agreed to
consider whether a system of certification should be provided. The Liberal
Party strongly supports a certification system whereby those subordinate organs
which fall into the definition of the "State" can be identified. Although we can
have no control over what organs the CPG appoints to carry out its executive
functions or functions under the Basic Law, at least we should know who they
are.

The Liberal Party notes that some have strongly argued that the Bill
violates Article 22 of the Basic Law. Article 22 provides that "All offices set up
in the Hong Kong Special Administrative Region by departments of the Central
Government, or by provinces, autonomous regions, or municipalities directly
under the Central Government, and the personnel of these offices shall abide by
the laws of the Region". Those who put forth this argument seem to have
overlooked the fact that the right to make laws for the Region vests with the
Hong Kong Special Administrative Region Government. We have the right to
decide what laws should be binding on the CPG and its subordinate organs and
what laws should not be so binding. In making that decision, we will, of course,
be guided by the practices in other common law jurisdictions. Whether the
relevant organs of the People's Republic of China (PRC) need to abide by any
particular law in Hong Kong actually depends upon the legislation itself and not
on section 66 of Cap. 1. Therefore, the argument that Article 22 has been
violated is misconceived. In response to the concerns raised, the
Administration has undertaken to urgently conduct a review of 17 ordinances,
which are expressed to bind the Government, to see whether the binding effect of
these ordinances should be extended to PRC organs. These ordinances include
the Personal Data (Privacy) Ordinance in relation to which much of the present
controversy has arisen. We agree that the review, being in the nature of a law
reform exercise, should be kept separate from the present law adaptation exercise.
Accordingly, we do not feel that the adaptation exercise needs await the outcome
of the review exercise. However, we would urge that the review exercise be
conducted as expeditiously and in as open a manner as possible to allay public
concerns over this issue.

Madam President, with these remarks, the Liberal Party supports the Bill.
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THE PRESIDENT announced that there were six Members in favour of the
motion and 47 against it.  She therefore declared that the motion was negatived.
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MR RONALD ARCULLI: Thank you, Madam President. I really did not
intend to speak at today's debate. But several Members have actually referred
to the statement given by the Hong Kong Bar Association, with particular regard
to Article 22 of the Basic Law. I think my colleague, the Honourable Mrs
Miriam LAU, has already given one explanation as to why there is no
infringement of Article 22 and I would like to offer for Members' consideration a
couple of other reasons.

As far as the legislative power of this Council or of the Hong Kong Special
Administrative Region is concerned, Article 17 provides that we shall be vested
with legislative power. It also provides that in the event that we pass any laws,
we have to report the same to the Standing Committee of the National People's
Congress. That particular Standing Committee, Madam President, can, after
consulting the Committee on the Basic Law, give a view as to whether it
conforms or does not conform with the Basic Law in respect of several areas, one
of which is regarding the affairs which are within the responsibility of the
Central Authorities, and the second one, which seems to have escaped most of us,
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in these words, "or regarding the relationship between the Central Authorities
and the Region". So, we are not talking only of defence and foreign affairs.
We can be talking about matters beyond that.

Now, if the Bar Association is correct that Article 22 raises a presumption
that any central government department or organ is bound by the Basic Law and
if one does not accept Mrs Miriam LAU's argument that these laws that we enact
can stipulate whether these departments should or should not be bound, no doubt
the Standing Committee will say, "Hong Kong, you've gone completely mad!
Article 22 says every single law in Hong Kong has to bind the Central People's
Government, Central Authorities, every single department, without exception.
What are you doing?", and will then send the law back to us and say, "Sorry, it's
in breach of Article 22."

Let us say that fails. The Central Government does not do that. Our
courts can still do that. Our courts can still rule that the Bill, if passed today,
when it becomes law, infringes Article 22 and if that is so, it will be struck down.
I do not like saying too often that I practise in the profession. But if I give you
a problem, I can guarantee that two lawyers with identical reasoning can give you
two opposite answers. And sadly, this might be one of the occasions where it is
extremely technical and difficult. It is a problem that, frankly, we wrestled with
long and hard in the Liberal Party. We did not come to our conclusion lightly.
We would like to believe, Madam President, that we are not turning our backs on
the community, on the rule of law, but instead, we are upholding it.

And with those words, Madam President, I would like my colleagues to
seriously think about this, that it is an attractive argument to say some of the
things that have been said in the press, in different articles by highly respected
academics, and expressed as legal opinion. But after all, we are the lawmakers
in this Council and I think the Government as yet has not really come in for any
criticism. But I would really say loudly to them that if this matter had been
brought to this Council last summer, I would suspect that some of the concerns
today may still have been expressed at that time, but I am quite sure that the
extent of the concern is unfortunately a matter of timing of this Bill.

Yes, this Council did not have too much time to consider this Bill. I think
it was first brought to our notice in early February this year. But we have dealt
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with difficult and long bills and this is no easy Bill. I do not belittle the
complexity and the difficulty, particularly for lay people in grasping it. And
therefore, I think there is understandable concern in the community and in the
media, about the result of a Bill that we might pass into law today.

Madam President, with those words, I urge Members to support the Second
reading of the Bill.
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PRESIDENT: Secretary for Justice, do you wish to reply?

SECRETARY FOR JUSTICE: Thank you, Madam President. On 25
February, the Secretary for Justice introduced the Adaptation of Laws
(Interpretative Provisions) Bill into this Council. The main purpose of the Bill
is to adapt the Interpretation and General Clauses Ordinance (Cap. 1) in order to
ensure conformity with the Basic Law and with the status of Hong Kong as a
Special Administration Region of China.

I am grateful to the Honourable Kennedy WONG, the Chairman of the
Bills Committee, and to the members of the Committee, for their thorough
consideration of the Bill.

Many definitions in Cap. 1 are adapted by the Bill in order to reflect the
reunification, but without changing their substance. For example, the definition
of "common law" is to be amended from "the common law of England" to "the
common law in force in Hong Kong". Some definitions are added.

The Bills Committee has considered carefully the definition of "State"
contained in the Bill. It is proposed that "State" (as defined) will replace the
"Crown" in provisions relating to the binding effect of ordinances. 1 wish to
emphasize that there is no intention to replace all statutory references to the
"Crown" with references to the "State". For example, in some contexts, the
"Crown" will be replaced by the "Hong Kong Special Administrative Region
Government". The definition of "State" in this Adaptation Bill has nothing to
do with "acts of state" in Article 19 of the Basic Law. This definition in the Bill
deals with the binding effect of individual ordinances.

Under the Bill, legislation that is expressed to be binding on the "Crown"
1s to be construed as binding on the "State". The presumption that, in the
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absence of express words or any necessary implication, ordinances do not bind
the "Crown" is to be adapted by replacing the "Crown" by the "State". The
proposed definition of the "State" corresponds to what was previously covered by
the "Crown". The effect is to reflect the reunification, but otherwise to maintain
the legal position as it was immediately before, and after, the reunification.
This is in line with the objective of ensuring the continuation of Hong Kong's
legal system. I must emphasize that this Bill is not an exercise of law reform.
Some critics of the Bill would like the principle in section 66 to be reversed, so
that relevant organs would be bound by an ordinance and less expressly
exempted. This was the view expressed by the Bar Association when it was
consulted last year. It is true that the Bar Association was consulted on an
carlier draft of the Bill, but in view of the Bar's comments on that draft, the
Administration justifiably assumed that its view of section 66 would not change.
This has proved to be the case. I repeat, this is not an exercise of law reform.
The Bill does no more than retain and adapt to the common law principle in
section 66.

If an ordinance provides that it binds the "Crown", the effect of the
reunification (and of the Bill) is that the Ordinance now binds relevant organs of
the People's Republic of China (PRC). If, however, an ordinance provides that
it binds the "Government", and therefore did not previously bind other parts of
the "Crown", it has since the reunification been binding on the Government of
the Hong Kong Special Administrative Region (SAR), but not other organs of the
"State". The Administration has provided the Secretariat of this Council with a
list of over 90 ordinances that bind or apply to the Crown or the Government in
whole or in part. The principle that legislation does not bind the sovereign
power unless it expressly says so or it appears by necessary implication that this
was intended applies in almost all other common law jurisdictions. Examples
are the United Kingdom, New Zealand and Australia.

The retention of that principle in Hong Kong is not, as some have
suggested, based on the mistaken assumption that Hong Kong is a colony of
China. Hong Kong is, of course, an integral part of China. The principle is
retained not because it is a colonial law but because it is an aspect of the common
law. Under the Basic Law, Hong Kong remains a common law jurisdiction.
Moreover, the principle is not inconsistent with Article 22 of the Basic Law,
which provides that offices set up in the SAR by departments of the Central
People's Government (CPQG) shall abide by the laws of the Region. Section 66
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of Cap. 1 does not place anyone above the law. PRC organs which fall within
the definition of "State" will continue to be bound by Hong Kong laws. The
People's Liberation Army Garrison is required to comply with the Garrison Law
and relevant Hong Kong laws. CPG organs must comply with the Bill of Rights,
the general criminal law, civil law and ordinances which bind the "Crown" (that
is, the "State" after adaptation). All state-owned enterprises which perform
commercial functions will be outside the definition of "State" and will have to
abide by the laws of Hong Kong.

The Bills Committee was satisfied with the substance of the definition of
"State", but some Members suggested that another expression should be used
instead of "State" and its Chinese equivalent. They queried whether it is
appropriate to include the Government of the SAR under that expression.
Members were also concerned that the definition of "State" and its Chinese
equivalent might not be an appropriate replacement for "Crown" in all contexts.

We have considered this question very carefully but have concluded that
the expression "State" remains the most appropriate term to accurately reflect the
position after reunification, without changing the status quo. We have
considered a number of other alternatives, such as "Authorities" and
"Government" to stand for "State". These, however, do not adequately reflect
the parties covered by the expression. We also consider it appropriate to
include the Government of the SAR within the definition of "State" as the SAR is
an inalienable part of the PRC.

Members requested clarification as to what makes up the "State" as
defined. As I mentioned earlier, we have defined the term to correspond to
what was previously covered by the "Crown". Our intention is that the
components of the "State" will be: the President of the PRC, the CPG, the
Government of the SAR, the Central Authorities of the PRC that exercise
functions for which the CPG has responsibility under the Basic Law, and certain
subordinate organs when they act within the delegated authority and the
delegated functions.

The definition of "State" in the Bill does not refer expressly to the
President of the PRC, or to the CPG, but instead refers to the Central Authorities
of the PRC that exercise executive functions. After discussion with the Bills
Committee, the Administration has decided that it would improve the clarity and
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precision of the definition if the President and the CPG were expressly referred to,
and I will be moving a Committee stage amendment to achieve this.

There have been some concerns on what constitute the "subordinate
organs". A subordinate organ is within the definition if it is a subordinate organ
of the CPG or of those defined Central Authorities, and it satisfies three tests:

- The first test is that the organ carries out executive functions of the
CPG, or functions for which the CPG has responsibility under the
Basic Law.

- The second test is that it does not exercise commercial functions.

- The third test is that the relevant organ must be acting within the
scope of the authority and functions delegated to it by the CPG or
those Central Authorities as defined.

Some Members asked how it would be decided whether a particular body
is or is not a subordinate organ falling within the definition of the "State".
Ultimately, this will be a matter for the Court to decide in the light of evidence
presented to it. This is no different from the position before the reunification
when the courts were responsible for deciding whether particular authorities were
part of the "Crown".

With regard to the concern that it may not be appropriate to replace all
references to the "Crown" with references to the "State", as | have already said,
the Administration does not propose to do this. Under the Bill, the proposed
definition of "State" will apply only in respect of provisions relating to the
binding effect of ordinances.

There have been some public comments questioning the need for
proceeding with the adaptation of Cap. 1, and particularly section 66, within this
legislative session. These comments focus largely on the perceived effect of the
adaptation of section 66 on certain ordinances that are expressed to bind the
"Government". I wish to respond to those comments.

Firstly, it 1s necessary to adapt Cap. 1 during this legislative session since
that adaptation forms an essential foundation for the interpretation of all other
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ordinances, and for the adaptation of all other ordinances. For example, the
long list of new definitions in the Bill will be of general application and will
facilitate the drafting of all future adaptation bills. The adaptation of section 66
i1s even more vital since, without it, there will be uncertainty as to the binding
effect of many existing ordinances, and the drafting of provisions relating to the
binding effect of future laws will have no clear foundation to start from. The
absence of any definition of the "State" would leave great uncertainty as to
whether commercial organizations, such as State Owned Enterprises, and
provincial and municipal authorities are within the principle in section 66.

Secondly, some concern has been expressed over the fact that the Personal
Data (Privacy) Ordinance, and a number of other ordinances, are binding on the
"Government" but not on other parts of the "Crown". 1 wish to emphasize that
the adaptation of section 66 will not change the current binding effect of those
ordinances. As I have said earlier, by virtue of the reunification, those
ordinances are already binding on the Government of the SAR, but not on other
PRC state organs that are equivalent to the "Crown".

The Administration, nevertheless, is aware that there is public concern as
to why certain ordinances should be binding on the SAR Government but not on
relevant PRC organs. In the light of that concern, the Administration is
proposing to review all those ordinances that are expressed to be binding on the
"Government" in order to decide whether this difference in treatment can be
justified. If, in relation to any particular ordinance, the difference cannot be
justified, the Administration will propose an amendment to its binding effect.
The review will involve a total of 17 ordinances, the names of which have been
given to Members.

This commitment to a review of relevant ordinances underlines the fact
that two issues need to be kept separate. The first issue is the adaptation of the
general principle in section 66. The second issue is the extent to which those 17
ordinances are binding. The concern of some Members about the second issue
has led to suggestions that the whole Adaptation Bill should be deferred for the
first Legislative Council to consider. However, the concern in respect of the
second issue can adequately be addressed by way of the review that I have just
explained. Moreover, once the review is completed, the first Legislative
Council will have the opportunity to discuss and address the issues of public
concern which have recently arisen, in the context of the relevant ordinance.
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It is, therefore, unnecessary to defer the debate on the first issue, which is a
separate matter. The adaptation of section 66 ought to be enacted now, since it
is no more than a reflection of the reunification. Moreover, that adaptation will
greatly assist the review of the 17 ordinances, since it will clarify the options that
exist in respect of their binding effect. I, therefore, call upon Members for their
support of that adaptation.

As I mentioned earlier, I will be moving a Committee stage amendment to
clarify the meaning of "State". There is another technical amendment that |
shall move. That is to amend the reference to the "Supreme Court Ordinance"
in the definition of "High Court" in clause 4(b) to read the "High Court
Ordinance". This amendment reflects the change in title of that Ordinance
effected when the Adaptation of Laws (Courts and Tribunals) Bill received its
Third Reading earlier today.

Madam President, the early adaptation of Cap. 1, which contains
provisions on the construction, application and interpretation of Hong Kong laws,
is necessary for providing clear guidance in interpreting our laws in the light of
the Hong Kong Reunification Ordinance. The adaptation of Cap. 1 is, therefore,
the foundation of the programme to adapt all other laws.  Specifically as regards
section 66, we need to proceed with the adaptation early as it affects the
operation of the binding effect of the rest of the ordinances, and its effect must be
clear to avoid any possible confusion in the construction, application and
interpretation of the relevant ordinances. It is, therefore, essential that the Bill
is enacted as soon as possible. I commend this Bill to Members for early
passage into law.

Thank you, Madam President.
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Mr Frederick FUNG rose to claim a division.
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THE PRESIDENT announced that there were 47 Members in favour of the
motion and six against it. She therefore declared that the motion was carried.
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SECRETARY FOR JUSTICE: I move the amendment to the definition of
"High Court" in clause 4 as set out in the paper circularized to Members.
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SECRETARY FOR JUSTICE: Madam Chairman, I move the amendment to
the definition of "State" in clause 4 as set out in the paper circularized to
Members. As I explained in my speech on the resumption of the Second
Reading debate of this Bill, it would improve the clarity and precision of the
definition if the President of the People's Republic of China and the Central
People's Government were expressly included, instead of being included by
implication, in the reference to certain Central Authorities. This amendment
would achieve that.
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Thank you, Madam President.
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CHAIRMAN: Secretary for Justice, do you wish to reply?
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Council then resumed.
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Third Reading of Bill
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SECRETARY FOR JUSTICE: Madam President,
the Adaptation of Laws (Interpretative Provisions) Bill

has passed through Committee with amendments. I move that this Bill be read
the Third time and do pass.
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EmE R BRI E R B RN -

Mr Frederick FUNG rose to claim a division.
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THE PRESIDENT announced that there were 46 Members in favour of the
motion and six against it. She therefore declared that the motion was carried.
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Resumption of Second Reading Debate on Bill
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LEGAL PRACTITIONERS (AMENDMENT) BILL 1998
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Resumption of debate on Second Reading which was moved on 11 February
1998
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DR LEONG CHE-HUNG: Madam President, I rise to speak on the Legal
Practitioners (Amendment) Bill. In speaking on the Bill, it is not my intention
to oppose the Bill except to point out two areas which are considered rather
controversial or, I should say, rather ironic.

Firstly, the Bill introduced this time is an about-turn of the Government
from the same Bill that was tabled in 1996 in the then Legislative Council.
When the Administration introduces the Legal Practitioners (Amendment) Bill
1996, there were proposals by Members of the then Legislative Council to the
effect that practising notaries must be members of the Hong Kong Society of
Notaries. The Administration ultimately withdrew the Bill on the grounds that
if the amendments were to go through, it might infringe on Article 22 of the
International Covenant on Civil and Political Rights. It is ironic that the
principle behind the Legal Practitioners (Amendment) Bill 1998 seeks to
introduce the same concept that the Administration used to withdraw the Bill in
1996.

Secondly, in 1996, the Medical Registration (Amendment) Bill was
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introduced into the then Legislative Council. That Bill, amongst others, seeks to
introduce specialist registration. Prior to the Amendment Bill introduced, the
Administration has already set up the Hong Kong Academy of Medicine by
statute. This Academy is vested with the functions to set standards for training
and vet qualifications of specialists of different medical disciplines. One would
have thought that the most logical direction was to ensure that all specialists in
the specialist registry of the Medical Council must be the Fellows or Members of
the Academy of Medicine.

During the Committee stage of the Medical Registration (Amendment) Bill,
the Administration strongly objected to the association between specialist
registration and membership of the Academy of Medicine on the grounds of
infringement of freedom of association.

Madam President, [ may be seen to have deviated much from the captioned
Bill, yet it borders on the same principle, that is, when is compulsory
membership of an organisation an infringement of freedom of information? Yes,
the Administration has argued that the Society of Notaries acts like the Bar
Association and the Law Society in disciplining its members, but so is the
Academy of Medicine which is empowered to strip membership of those who
have infringed on professional discipline who are not acceptable to the Academy
of Medicine.

Madam President, whilst I am not objecting to the Bill before us today, I
seek assurance from the relevant government bureaux to look into these two
bodies, that is, the Society of Notaries and the Academy of Medicine, in detail
and to draw a parallel between their principles to prevent possible accusation of
double standards.

R BEEEE -

MRS MIRIAM LAU: Madam President, Article 142 of the Basic Law provides
that the Hong Kong Special Administrative Region shall formulate provisions on
its own for the assessment and conferment of professional qualifications.

Since 1 July 1997, the previous system of appointment of notaries public
by the Archbishop of Canterbury came to an end. By reason of the withdrawal
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by the Administration in June 1997 of the Legal Practitioners (Amendment) Bill
1996, consequential on the carriage of a Committee stage amendment which
provided for compulsory membership of notaries public with the Hong Kong
Society of Notaries, there is no legislative framework upon which to appoint new
notaries after the transition. Accordingly, although existing notaries public can
continue to practise after the transition, new blood cannot be added. At this
juncture, I wish to declare my interest as a practising notary public. The present
Bill is, therefore, urgently required to fill this legal vacuum.

I am pleased that the Administration has now seen fit to include the
proposal of compulsory membership of notaries in the present Bill. Had the
Administration not been so adamant in declining this very proposal a year ago, it
would not be necessary for the provisional legislature to deal with this Bill. The
Administration sought to explain the change of stance by proposing to give the
Hong Kong Society of Notaries a regulatory role similar to the Law Society and
the Bar Association, thereby overcoming any possible infringement of the right
to freedom of association under Article 22 of the International Covenant on Civil
and Political Rights. I just wish to point out that the proposition of the Society
assuming a regulatory role was brought up when the 1996 Bill was discussed, but
did not then find favour with Administration.

We do not know what prompted the Administration to change its policy,
but that change is certainly welcomed.

The Bill provides for a rather elaborate system of regulation of notaries by
the Hong Kong Society of Notaries, similar to the regulation of solicitors by the
Law Society of Hong Kong. It also empowers the Council of the Hong Kong
Society of Notaries to make rules relating to the practice, conduct and discipline
of notaries public and their employees, and rules concerning indemnity against
loss arising from claims in connection with the practice of a notary public.
Whilst I support the regulation of notaries with a view to ensuring the quality of
service provided by notaries to the public, I must caution against over-regulation.
It must be recognized the types of service provided by notaries are much more
restrictive than those of the other two legal professions. Bearing in mind that
most notaries public are themselves practising solicitors and therefore, already
subject to the stringent rules laid down by the Law Society, I would urge the
Hong Kong Society of Notaries to adopt a pragmatic approach when deciding
what rules are necessary for notaries. Compliance with rules may have cost
implications on the notary public's practice which will eventually find its way to
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the fees charged to the public. In this regard, I am pleased to note that the Hong
Kong Society of Notaries will not insist on separate professional indemnity but
will work on providing indemnity jointly with the Law Society. As fees from
notarial work are already included in the gross income of legal practices for
computation of premium payable under the professional indemnity scheme of
solicitors, hopefully no additional premium will be charged even if notaries
public are formally included under the scheme.

The proposed section 40A(1) under the Bill provides that in order to be
appointed as a notary public, a person must be a solicitor whose name has been
on the roll of solicitors for a continuous period of not less than seven years and
who has passed a notarial examination. Prior to the transition, the requirement
was that the person must be a solicitor who has practised for not less than seven
years. As solicitors can be on the roll without practising, this would mean that
under the Bill, non-practising solicitors can become notaries public. This is
undesirable as it may be viewed as a relaxation of the admission criteria of
notaries. | am pleased that the Administration has agreed to move a Committee
stage amendment to restore the criteria to the same level of stringency as that
prior to the transition, that is, the seven years' practice will continue to be
required.

Madam President, with these remarks, I support the Bill.

PRESIDENT: Secretary for Justice, do you wish to reply?

SECRETARY FOR JUSTICE: Madam President, on 11 February 1998, the
Secretary for Justice introduced the Legal Practitioners (Amendment) Bill 1998
into this Council. The main purpose of the Bill is to establish a system of
locally appointed notaries so as to ensure that sufficient qualified notaries will be
available for professional services in the Hong Kong Special Administrative
Region.

I am grateful to the Honourable Mrs Miriam LAU, the Chairman of the
Bills Committee, and to the members of the Committee for their very thorough
consideration of the Bill. We have incorporated their helpful suggestion into
the Committee stage amendments which I will move later.
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The only substantive amendment that I shall move concerns the
appointment criteria for notaries. The Bill requires an applicant's name to have
been on the role of solicitors continuously for the period of seven years
immediately preceding the application. In response to the helpful suggestion of
the Bills Committee, we propose to add an additional requirement that an
applicant must have practised as a solicitor in Hong Kong for a period or periods
amounting (in aggregate) to seven years. This is to ensure that the applicant has
a reasonable level of practical experience as a solicitor in Hong Kong before
being eligible for appointment as a notary public. [ will, therefore, move an
amendment to the proposed section 40A(1) to this effect.

The other amendments that I shall move are drafting improvements and
consequential amendments to tie in with the coming into force of the Bankruptcy
(Amendment) Ordinance 1996.

Some Members have asked why there has been a change in the
Government policy of the issue of compulsory membership of notaries public
with the Hong Kong Society of Notaries. Following the withdrawal of the
Legal Practitioners (Amendment) Bill 1996 by the Administration in June 1997,
we reviewed the proposal for appointment of notaries. With the coming to an
end of the previous system of appointment of notaries by the Archbishop of
Canterbury on 1 July 1997, it has become important and necessary that a local
system of appointment of notaries be put in place as soon as practicable.

Having consulted the legal profession and the Judiciary, we have
considered that the best way forward i1s to model such a system of appointment
on the statutory schemes applicable to solicitors and barristers, which effectively
provide for compulsory membership of all practising solicitors and barristers.
We are satisfied that the current proposed system of compulsory membership for
all practising notaries is consistent with their right to freedom of association
under Article 22 of the International Covenant on Civil and Political Rights
(ICCPR).

Concern has also been expressed that providing for compulsory
membership of the Society of Notaries but not of the Hong Kong Academy of
Medicine indicated inconsistency in the Administration's policy-making.
However, | should like to emphasize that the two professional bodies perform
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different statutory functions.

Under Article 22 of the ICCPR, which is underpinned by Article 39 of the
Basic Law, everyone has the right of freedom of association with others. This
includes the freedom not to associate with others. Any restrictions on this right
must be consistent with paragraph 2 of that Article. In deciding whether a
restriction is so consistent, regard must be had to the purpose of the restriction.

The Academy of Medicine is essentially a professional training body. It
is one of the two routes by which doctors undergoing postgraduate training may
be recognized as specialists, the other route being to undertake an overseas
course of postgraduate training which is acceptable to the Medical Council of
Hong Kong. Membership of the Academy of Medicine is only necessary if a
doctor wishes to undergo training organized by the Academy, following which he
will be recognized as a Fellow of the Academy and be recommended to the
Medical Council of Hong Kong to be accredited with the title "specialist". The
Academy itself is not a regulatory or registration body. That power lies with the
Medical Council. One must have regard to this fact when deciding whether
compulsory membership of the Academy can be justified.

Under this Bill, the Society of Notaries will perform different functions,
and in particular, will have a regulatory function. The Bill empowers the
Society of Notaries to issue, suspend or cancel a notary public's practising
certificate. The Council of the Society of Notaries is also empowered to make
rules regulating the professional practice, conduct and discipline of notaries
public. In this regard, the Society of Notaries performs similar regulatory
functions as the other two legal professional bodies. Those are the Law Society
and the Bar Association.

Madam President, there is a clear need to put in place a local system of

appointment of notaries as soon as practicable after the reunification on 1 July
1997. 1 commend this Bill to Members for early passage into law.
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CHAIRMAN: Secretary for Justice.
SECRETARY FOR JUSTICE: Madam President, I move that clauses 3, 5 and
7 be amended as set out in the paper circularized to Members.

The amendments to the proposed section 40A, which I have already
referred, provides that the applicant must practised as a solicitor for a period or
periods in aggregate of not less than seven years.

The amendments to the proposed section 40J(3) in clause 3 and clause 5(1)
are drafting improvements to define both "Society" and "Law Society" as "Law
Society of Hong Kong".

The amendments to the proposed sections 40E(8) and 40F(1) in clause 3,
clause 7 and the long title are consequential amendments to tie in with the
coming into force of the Bankruptcy (Amendment) Ordinance 1996.
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SECRETARY FOR JUSTICE: Madam Chairman, I move that the long title be

amended as set out in the paper circularized to Members.
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SECRETARY FOR JUSTICE: Madam President,
the Legal Practitioners (Amendment) Bill 1998

has passed through Committee with amendments. 1 move that this Bill be read
the Third time and do pass.
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Committee Stage
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ADAPTATION OF LAWS (CROWN LAND) BILL
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MR RONALD ARCULLI: Madam President, I wish to say a few words on
behalf of the Liberal Party on this important Bill which is particularly timely.

I say important and timely because it will do much in assisting the much
needed environmental improvement in some of our rather unsightly, unhygienic
and dilapidated areas of Hong Kong, as well as in assisting the provision of
housing for the community. The Liberal Party supports the essential elements
contained in the Bill, but we do have some concerns of which I will highlight
later.

As colleagues are no doubt aware, historically, housing production in the
private sector has been relied essentially on two sources for land: first, land sold
by the Government; and second, redevelopment of old areas in the form of urban
renewal or change of land use, namely for example, from agricultural use to
residential use. The rough proportion was about half of our private housing
came from Government land sales, with the second source, that is redevelopment
and change of land use, providing the other half.

As for redevelopment of old areas, the situation got progressively difficult
as the assembly of old buildings got more and more difficult. The private sector
experienced serious delays and difficulties for a variety of reasons. The private
sector, however, could not redevelop a site unless the developer owned 100% of
a site, a lot or a building. Sometimes, it was due to professional investors, if |
could put it that way, who would hold the developer to ransom. Other
difficulties included the disappearance of owners or, perhaps, complicated
situations of adverse possession and so on.

Madam President, some years ago, the property sector sounded warning
bells over the dwindling land resources from the redevelopment of old and
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dilapidated buildings. Indeed, the experience of the Land Development
Corporation in this respect demonstrates the difficulties and the resources needed
to redevelop such areas of Hong Kong. So, whilst we welcome the new
procedure for compulsory sale for redevelopment that will be available to the
private sector in very limited circumstances, the Liberal Party would like to
register one or two of our concerns.

One concern we have is that, due to the stringent requirement that an
applicant for an order for compulsory sale will have to own 90% of the undivided
share of the lot or lots which may be the subject of an application, this might
result in pencil rather than comprehensive redevelopment. We should keep this
issue under scrutiny and see whether it achieves good results. If not, we should
not be afraid to review the situation.

Another concern is that of professional investors and tenants. Whilst we
believe in a free market, we should be watchful so as to ensure that this new
policy will produce a fair and balanced result.

Another concern is the displacement and perhaps, the rehousing of tenants
which will again need to be watched carefully so as to avoid the creation of other
social problems.

Madam President, no one in this Council takes the lawful and compulsory
deprivation of private property rights lightly. In our attempt to provide Hong
Kong with a key to environmental improvement and assist in providing the much
needed housing, we owe it to the community to ensure that it not only works, but
that it works fairly and properly.

With these remarks, the Liberal Party will support the Bill.
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: I am very
grateful to the Honourable Ronald ARCULLI and members of the Bills



BRI EE — 1998 F 4 B 7 H
PROVISIONAL LEGISLATIVE COUNCIL — 7 April 1998 149

Committee for their very hard work and patience in examining the provisions of
this Bill.

The Bills Committee met 12 times between early February and late March
and has received representations from the Real Estate Developers' Association of
Hong Kong, the Law Society of Hong Kong, the Hong Kong Institute of Planners,
the Hong Kong Institute of Surveyors and the Land Development Corporation.
The long hours spent and the wide consultation conducted reflect the importance
we all attach to the Bill and the objective of speeding up urban renewal. We are
grateful for the Committee's support for the general principles of the Bill.
Furthermore, through thorough clause-by-clause discussion in a spirit of
co-operation, the Committee has examined together with us in great detail many
technical aspects of the Bill and has helped us greatly in drawing up amendments
which will improve the proposed operation of the Bill.

We have reached consensus with the Committee on these amendments
which I will explain further when they are introduced at the Committee stage. |
will now address some of the more important technical issues which we have
discussed with the Bills Committee.

First, the Bill stipulates that the majority owner or owners must own a
minimum of 90% of the undivided shares in the lot before he or they can apply to
the Lands Tribunal for an order for sale. The Chief Executive in Council can
specify a lower percentage which cannot be less than 80% in respect of any class
of lots. In the representations received by the Bills Committee, there were
suggestions that the 90% threshold stipulated in the Bill should be lowered.
However, we feel that it is very important to strike a balance between facilitating
urban redevelopment and protecting individual owner's rights, and have reached
consensus with the Bills Committee that the stipulated minimum percentage
should not be amended.

Second, the Lands Tribunal shall not make an order for sale unless it is
satisfied that certain criteria have been met, including criteria that the
redevelopment of the lot is justified and that the majority owner has taken
reasonable steps to acquire all the undivided shares in the lot.

The question has been raised as to whether the Lands Tribunal should take
into consideration whether compulsory sale of the lot would cause undue
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hardship to the minority owners.

I wish to assure Members that the criteria specified in the Bill are not
exhaustive and that the relevant clause has been purposely drafted to allow the
Lands Tribunal to take into account other relevant factors, including that of
undue hardship on the part of the minority owners. However, we have also
reached consensus with the Bills Committee that the factors to be considered
shall not include hardship on the part of tenants, as they are entitled to fair
compensation as ordered by the Lands Tribunal.

Third, the question arises as to how title disputes, such as those arising
from adverse possession, should be dealt with. Our original intention was that
any title disputes should be settled through the usual proceedings in the Court of
First Instance and that the Lands Tribunal should have no role to play under the
Bill in this regard. However, after careful consideration together with the Bills
Committee, we agree that provision should be made for the Lands Tribunal to
direct the trustees appointed under an order for sale to set aside parts of the
proceeds of sale in view of any pending action, or /is pendens, affecting the lot
registered under the Land Registration Ordinance for payment to persons
concerned upon the settlement of such disputes.

Finally, the Bill gives the purchaser of a lot ordered for sale the right to
terminate tenancies in respect of any premises on the lot. In this regard, we
accept the Bills Committee's advice that complications which may be involved in
terminating contractual tenancies and vacating tenants will be a deterrent to
potential purchasers of the lot. I will, therefore, move amendments to the effect
that all tenancies are terminated upon the purchaser becoming the owner of the
lot, that the purchaser must serve notice to the tenants in a specified form and
that the
tenants must deliver up vacant possession within six months.

Thank you, Madam President.
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: I move
that clauses 2, 5, 6, 7 and 9 to 15 be amended as set out in the paper circularized
to Members.

Clause 2 is amended to refine the definition of certain terms to better
reflect our policy intention. The major changes are, for example, extending the
definition of "majority owner" and "minority owner" to include their successors
in title and mortgagees in possession, simplifying the definition of
"redevelopment", and adding a definition of "lis pendens”.

In response to the Bills Committee's suggestion, clause 5(1) is amended to
also allow the lot to be sold by a means other than public auction, with provisions
to ensure that the interests of the minority owners are adequately safeguarded.
Such safeguards provide that if the whereabouts of each minority owner is
known, the means of sale will have to be agreed in writing by each minority
owner and majority owner, approved by the Tribunal in its absolute discretion
and in accordance with such conditions as specified by the Tribunal.

Subclauses (i1) to (v) provide guidance to the trustees regarding the sale or
otherwise of the lot.

Clause 6 is deleted and replaced by provisions regarding the amount to be
paid to the trustees where the majority owner or any minority owner is the
successful purchaser of the lot.
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Clause 7 is amended to require the trustees to register the order for sale
under the Land Registration Ordinance and to vest in the trustees a power to
assign all the estate, rights and interest in the lot held by the majority owner and
the minority owner for the purposes of selling the lot, discharging duties imposed
under the Bill and executing any documents required.

Clause 9 is amended to state clearly that each condition under schedule 3
shall be deemed to be a condition of the Government lease of the lot and that
breach of such a condition shall entitle the Government to re-enter the lot.

Clause 10 is amended to provide detailed guidance to the trustees in the
application of the proceeds of sale, including deducting expenses and legal costs,
discharging liabilities and incumbrances and paying compensation to tenants
before paying the residue to the majority and minority owners. Provisions are
also made on a payment into the Tribunal any amount held by the trustees
pursuant to any directions given by the Tribunal in respect of /is pendens and any
amount which is due to an owner who cannot be found.

Clause 11 i1s deleted.

Clause 12 is amended to make the power of the Secretary for Planning,
Environment and Lands to make regulations in respect of justifications in clause
4 for the redevelopment of the lot narrower than originally provided. However,
a power is added for making regulations to specify matters to be taken into
account in the nomination or appointment of trustees in view of the heavy
responsibilities which are placed on the trustees.

Clause 13 is deleted, but I will move a new clause 15(A) later regarding
rules to be made by the Chief Justice under the Lands Tribunal Ordinance.

The amendments to clauses 14 and 15 are minor and technical.

The above amendments have been supported by the Bills Committee.
Madam Chairman, I beg to move.
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam
Chairman, I move that clause 3 be amended as set out in the paper circularized to
Members.

Subclause (1A) specifies that if the majority owner makes an application
covering two or more lots, he must own not less than 90% of the undivided
shares in each lot. It also provides for the average to be taken for the purpose of
calculating the percentage of the undivided shares of two or more lots on which
there are two buildings joined by a common staircase.
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Subclause (2) is amended to ensure that adequate notice is served by the

applicant on all relevant parties.

Minor technical amendments are made to subclauses (3) and (4)

Subclause (6) is amended in relation to the making of an application to
exclude from the calculation of the percentage of undivided shares of an owner

any undivided shares in respect of common parts of the lot

The above amendments have been supported by the Bills Committee
Madam Chairman, I beg to move
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam
Chairman, I move that clause 4 be amended as set out in the paper circularized to
Members.

Subclause (1)(a) is amended to provide the right for a minority owner to
dispute not only the assessed value of his property, but also that of any property
as assessed in the application. This is important because any variation of those
values will have a direct effect on the apportionment of the proceeds of sale.
Furthermore, to safeguard the interests of any minority owners who cannot be
found, the majority owner is required to satisfy the Lands Tribunal that the
assessed values of the properties of such owners are not less than fair and
reasonable when compared with that of the majority owner.

Subclause (1)(c) provides for the appointment of trustees satisfactory to a
Lands Tribunal nominated by the majority owner to discharge the duties imposed
on trustees under the Bill.
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Subclause (2)(b) is amended to make it clear that whether or not the
majority owner is capable of undertaking redevelopment should not be a factor to
be considered by the Lands Tribunal in determining an application as a person
other than the majority owner may purchase and redevelop the lot.

Recognizing the difficulty in proving that all reasonable steps have been
taken to acquire all the undivided shares, subclause (2)(c) is amended to require
the majority owner to have taken reasonable steps to acquire such properties
before he applies to the Lands Tribunal.

Subclause (2A) specifies that in determining an application, the Lands
Tribunal shall not take into account any provision of the Landlord and Tenant
(Consolidation) Ordinance relating to the right of a tenant whose tenancy is
terminated or is sought to be terminated.

Subclause (5) empowers the Tribunal to order compensation to be paid to
tenants as well as to give such directions relating to the holding of part of the
proceeds of sale to cover any /is pendens affecting the lot, and the payment of the
process so held to persons concerned upon settlement of the disputes.

The Tribunal may also direct the trustees to pay into the Tribunal the
proceeds of sale to be released in accordance with subclause (6) to persons who

are entitled to payment.

Subclause (7) stipulates that any proceeds not released upon the expiration
of three years shall be paid into the general revenue.

The Bills Committee has supported the above amendments. Madam
Chairman, I beg to move.
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam
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Chairman, I move that clause 8 be amended as set out in the paper circularized to
Members.

To enable the purchaser to clear the lot for redevelopment, subclause (1) is
amended to provide for the immediate termination of tenancies on the day on
which the purchaser becomes the legal owner of the lot, notwithstanding the
terms of any lease or the provisions of the Landlord and Tenant (Consolidation)
Ordinance. Tenants are required to deliver up vacant possession of the
premises after the expiration of six months.

Subclause (2) requires the purchaser to serve notice on tenants not later
than 14 days after he becomes the owner of the lot.

Subclause (3) provides for the Tribunal to order compensation to be paid to
tenants and makes it clear that the policy intention is for each owner to be
responsible for compensating his own tenants.

Subclause (5) empowers the Tribunal to take into account any
representations of the tenants relating to claims or compensation, and any benefit,
afforded the tenants by virtue of the provision in subclause (1) that they are not
required to deliver up vacant possession until six months after the termination of
tenancies.

Subclause (7) is amended to define a "prior owner" more clearly as a
person who formerly owned an undivided share in the lot. Read with clause
8(1)(a), the effect is that all rights which were exercisable by the prior owner by
virtue of his ownership of an undivided share in a lot shall cease except to the
extent, if any, as specified in the order.

The Bills Committee has supported the above amendments. Madam
Chairman, I beg to move.

HHEERAE

£ 8% (R VI

Hp
H
e
H
3
Pl
iy
il
A
il
C
e
i

D



161

BRI EE — 1998 F 4 B 7 H
PROVISIONAL LEGISLATIVE COUNCIL — 7 April 1998

(BREZERTHEHET)
2 HEIBREMEEREHED

=% H
Ak =2

EREERE  WBAEES AR H YRR
Bz PLUE®E - MAEMFHRR - BROFR "B

(ZE[EE)

PEWIR RBOHAR K

=
H.

(BEZAMEE)

EZEEFE KA B/ERBEZ - K

ME : AREIERZE 8 ik -

EFEEFE  BAEMNHERR - BREER "BER

(ZE[EE)

EZEIR NHEFER NH
i ik < 15 H B

=
H.

(BEZAMHE)

EZEEIR AT HBEROMES - K
B R Wt 1 4 I ME

MLE : FTETHISE 9A f -



BRI EE — 1998 F 4 B 7 H
162 PROVISIONAL LEGISLATIVE COUNCIL — 7 April 1998

HEl BIES 16A f6 - AR SL

EZEIRHEREMBERERE -

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: I move
that clause 9(A) and 15(A) as set out in the paper circularized to Members be
read the Second time.

New clause 9A specifies the basis of apportionment of the expenses of the
auction or other means of sale and the proceeds of sale among the majority owner
and minority owners.

New clause 15A amends the Lands Tribunal Ordinance to empower the
Chief Justice to make rules dealing generally with all matters of practice and
procedure arising from the Bill, including the transfer of business between

members of the Tribunal.

The above amendments have been supported by the Bills Committee.
Madam Chairman, I beg to move.
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: I move
that clauses 9A and 15A be added to the Bill.
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam
Chairman, I move that schedules 1, 2 and 3 be amended as set out in the paper
circularized to Members.

At the request of the Bills Committee, Part 1 in schedule 1 is deleted to
remove any uncertainty regarding conditions with which an application under
clause 3(1) shall apply.

Part 2 is amended to require that the valuation report be prepared not
earlier than three months before the date of application and to set out more

clearly the basis of valuation.

Part 2A specifies a notice which the applicant shall affix on the building of
the lot.

Part 3 is amended to make it clear that the proceeds of sale shall be
apportioned on a pro rata basis in accordance with the values of the properties of
each majority owner and minority owner.

Minor technical amendments are made to schedule 2.

Schedule 3 1is amended to empower the Tribunal to extend the
redevelopment period upon application by the purchaser.

The Bills Committee has supported the above amendments. Madam
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Chairman, I beg to move.
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: I move
that new schedule 4 as set out in the paper circularized to Members be read the
Second time.

The notice which the purchaser of the lot shall serve on tenants under
clause 8(2) is as specified in schedule 4.

Madam Chairman, I beg to move.
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: I move
that new schedule 4 be added to the Bill.
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Council then resumed.
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Third Reading of Bill
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SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam
President,

the Land (Compulsory Sale for Redevelopment) Bill

has passed through Committee with amendments. 1 move that this Bill be read
the Third time and do pass.
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INLAND REVENUE (AMENDMENT) BILL 1998
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Resumption of debate on Second Reading which was moved on 4 March
1998
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DR LEONG CHE-HUNG: I rise to speak on the Inland Revenue (Amendment)
Bill 1998. In doing so, I am not objecting to the Bill but merely to point out an
area of tax concession which could be improved to tally with the spirit behind the
mandatory provident fund (MPF) and to give a fairer treatment to self-employed
personnel.

Madam President, section 16AA(2)(b) seeks to cap the tax deduction at
$1,200 per year for self-employed person, irrespective of his or her contribution
either in the form of a voluntary or a mandatory contribution. Such a move will
not stimulate but will deter those who could contribute more on a voluntary basis
for saving or retiring purposes. It thus goes contrary to the spirit behind the
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MPF which should be to encourage people to save, and to save more.

At my request to remove this cap or to increase the ceiling, and I must
apologize to Honourable Members of this Council for making this request after
the Bills Committee has finizhed its deliberation, the Administration responded
by saying that there could be much abuses. Yes, like a lot of laws, there could
be abuses. The best way to prevent abuses is to plug possible loopholes and not
to prevent abuses by methods that are contrary to the spirit of a parallel law.

The cap so established is also most unfair to self-employed personnel that
have difficulties in their own profession in forming body corporates, like the
medical profession who can claim from a very limited parameter of tax
concession benefits.

On these bases, Madam President, I made an attempt to introduce a
possible amendment to remove the cap. Regrettably, such is now water under
the bridge as it has shown to have a charging effect. Be that as it may, the
issues have to be addressed or should be addressed, like perhaps other issues that
could come up in relation to the MPF, and I seek Government's assurance that it
will give all these due consideration in the future.

Thank you, Madam President.
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Annex I
ADAPTATION OF LAWS (COURTS AND TRIBUNALS) BILL

COMMITTEE STAGE

Amendments to be moved by the Chief Secretary for Administration

Clause Amendment Proposed

Schedule, In paragraph (c)(i), by adding "72," before "73, 75,".
item 2

Schedule, (a) By adding before paragraph (h) -
item 9
"(ga) In section 13, repeal "(which shall incorporate a
device and impression of the Royal Arms)".".

(b) By deleting paragraph (j) and substituting -

"G) In the First Schedule, in the Form of Charge
Sheet -

(1) repeal "The Queen" and substitute
"HKSAR";

(1) repeal "Crown" where it twice
appears and substitute

nn

"Government".".

(c) By deleting paragraph (r).

Schedule, By deleting paragraph (h) and substituting -
item 19
"(h) In section 55, repeal "Governor in Council" and
substitute "Chief Executive in Council".".
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Clause

Schedule,
item 23

Schedule,
item 28

Schedule,
item 41

Schedule,
item 53

Schedule,
item 69

Amendment Proposed

In paragraph (e), by deleting "10(2), (3) and (4)" and substituting
"10(2), (3), (4) and (5)".
(a) Inparagraph (a), by deleting "2(2),".

(b) In paragraph (b), by deleting "2(1)" and substituting "2(1) and
(2)!'.

(c) Inparagraph (f), by adding "9(5)," before "10".

In paragraph (d), by adding before subparagraph (ii) -

"(ia) in paragraphs (a) and (r), repeal "7 % 5" wherever it
appears and substitute "7 FE & ".".

By adding -

"(c) In sections 5(2) and (3)(a), 6 and 7(3), repeal "k EE"

wherever it appears and substitute "= H ",
(d) In sections 72(1) and (1A) and 73, repeal "& & K %
‘B " and substitute " F EEE K EE"".
(a) By renumbering the paragraph as paragraph (a).
(b) By adding -

"(b) In section 8(5)(a) and (6), repeal "k Z#EE" and
substitute "= E".".
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Clause

Schedule,
item 98

Schedule,
item 99

Schedule,
item 136

Amendment Proposed

In column 2, by deleting " (&= ANEFHAZEGHEH ) " and
substituting " (G E AN BHEZ G HH) "

In paragraph (a), in the proposed definition of "&] % K& (i7", by
deleting" ( &l A BRI EZ B G K1) " and substituting " ( &) %
NEHEZEGEY) "

By adding -

"(d) Inrule 9(2), repeal "k % E " and substitute "k B ".".
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Annex 11

ADAPTATION OF LAWS (INTERPRETATIVE PROVISIONS) BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for Justice

Clause

Amendment Proposed

4(b) (a) In the definition of "High Court", by deleting "under section 3
of the Supreme Court Ordinance" and substituting "by section
3 of the High Court Ordinance".

(b) By deleting the definition of "State" and substituting -

""State" ("B 2% ") includes only -

(a)

(b)
(c)

(d)

(e)

the President of the People's Republic of
China;

the Central People's Government;

the Government of the Hong Kong Special
Administrative Region;

the Central Authorities of the People's
Republic of China that exercise functions
for which the Central People's
Government has responsibility under the
Basic Law;

subordinate organs of the Central People's
Government that -
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Clause

()

Amendment Proposed

(i) on its behalf, exercise
executive functions of the
Central People's Government
or functions for which the
Central People's Government
has responsibility under the
Basic Law; and

(i) do not exercise commercial
functions,

when acting within the scope of the
delegated authority and the delegated
functions of the subordinate organ
concerned; and

subordinate organs of the Central
Authorities of the People's Republic of
China referred to in paragraph (d), that -

(i) on behalf of those Central
Authorities, exercise
executive functions of the
Central People's Government
or functions for which the
Central People's Government
has responsibility under the
Basic Law; and

(i) do not exercise commercial
functions,

when acting within the scope of the
delegated authority and the delegated
functions of the subordinate organ
concerned;".
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Annex 111
LEGAL PRACTITIONERS (AMENDMENT) BILL 1998
COMMITTEE STAGE

Amendments to be moved by the Secretary for Justice

Clause Amendment Proposed

3 (a) Inproposed section 40A(1)(a) -
(i) byadding -

"(ia) he has practised as a solicitor for a
period or periods in aggregate of not
less than 7 years;";

(1)  in subparagraph (ii), by deleting "having been so
on the roll of solicitors,".

(b) In proposed section 40E(8), by deleting "receiving order in
bankruptcy is in force against him" and substituting "notary
public becomes bankrupt".

(c) In proposed section 40F(1), by deleting paragraph (d) and
substituting -

"(d) he has become bankrupt or has entered into a
voluntary arrangement with his creditors within
the meaning of the Bankruptcy Ordinance (Cap.
6).".

(d) In proposed section 40J(3), by deleting "of Hong Kong".
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Clause Amendment Proposed

5(1) By adding -

"(ca) 1n the definition of "Society", by repealing "({ fifi & )
means" and substituting "and "Law Society" ({3 Hfi € )

n.n

mean";".

7 By deleting the clause and substituting -

"7.  Amendments consequent on amendments
to the Bankruptcy Ordinance (Cap. 6)

(1)  Section 6(7) is amended by repealing "receiving
order in bankruptcy is in force against him" and substituting
"solicitor becomes bankrupt".

(2)  Section 23 is amended by repealing "or executes
a trust deed for the benefit of his creditors under any law
relating to bankruptcy".

(3)  Section 26A(1)(d) is amended by repealing "been
adjudged bankrupt or has made a composition or arrangement
with his creditors" and substituting -

"become bankrupt or has entered into a voluntary
arrangement with his creditors within the meaning of
the Bankruptcy Ordinance (Cap. 6)".

(4) Section 39A(3) is amended by repealing
"receiving order in bankruptcy under the Bankruptcy
Ordinance (Cap. 6) is in force against a foreign lawyer" and
substituting "foreign lawyer becomes bankrupt".

(5) Section 53(1)(a) is amended by repealing "a
receiving order in bankruptcy being in force against him" and
substituting "having become bankrupt".
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Clause Amendment Proposed

(6) Section 64(1)(c) is amended by repealing
"composition" and substituting "voluntary arrangement with
creditors within the meaning of the Bankruptcy Ordinance
(Cap. 6)".

(7)  Section 66(1) is amended in the proviso by
repealing "compound with his creditors" and substituting
"enter into a voluntary arrangement with his creditors within
the meaning of the Bankruptcy Ordinance (Cap. 6)".".

Long title By deleting everything after "Ordinance" and substituting a full
stop.
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Annex IV
ADAPTATION OF LAWS (NATIONALITY RELATED MATTERS) BILL
COMMITTEE STAGE

Amendments to be moved by the Secretary for Security

Clause Amendment Proposed

Schedule 1 (a) Initem 3, by deleting "or other residents in China".

(b) In paragraph (b) of item 8, by deleting "/ " and substituting

n—mn

(c) Byadding -

"10A. Adoption In column 9 of the Form
Ordinance of Entry in Adopted
(Cap. 290) Children Register of the

Schedule, repeal "Hong
Kong permanent resident
status under paragraph
2(a) of the First Schedule
to" and substitute "Status
of permanent resident of
the Hong Kong Special
Administrative  Region

"nn

under".".

Schedule 2 In items 2(b), 4, 7 and 8, by deleting "=t i " and substituting "ifj
Bj( "
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Annex V
ADAPTATION OF LAWS (CROWN LAND) BILL
COMMITTEE STAGE

Amendments to be moved by the Secretary for Planning,
Environment and Lands

Clause Amendment Proposed
6 By deleting " JiF #t 7 " and substituting " ¥ i it # ="
New By adding -

"Solicitors' Practice Rules

48A. Representation in conveyancing
transactions

Rule 5C(2) of the Solicitors' Practice Rules (Cap. 159
sub. leg.) is amended by adding "or Government grant" after
"Crown Grant".".

53 By deleting the clause.

54 By adding "of the Conveyancing and Property Ordinance (Cap.
219)" after "58(12)".

Schedule, By deleting the item.
item 46

Schedule, By adding "paragraph (a) of Part B and" after "First Schedule,".
item 55
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Annex VI
LAND (COMPULSORY SALE FOR REDEVELOPMENT) BILL
COMMITTEE STAGE

Amendments to be moved by the Secretary for Planning,
Environment and Lands

Clause Amendment Proposed

2 (@) Insubclause (1) -

(1) in the definition of "auction", by deleting
"section 5(1)" and substituting "section 5(1)(a)";

(1)) by deleting the definitions of "majority owner"
and "minority owner" and substituting -

""majority owner" (% ¥ {3 EHEAE L), in
relation to a lot -

(a) means the person or
persons who has or
have made an
application under
section 3(1) in respect
of the lot; and

(b) includes any person
who becomes a
successor in title to any
such person or persons
at any time before a
purchaser of the Iot
becomes the owner of
the lot where the lot is
the subject of an order
for sale;
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Clause

(iii)

(iv)

Amendment Proposed

"minority owner" (4 ¥ {5 # A L), in
relation to a lot which is the subject
of an application under section 3(1)

(a) means the person or
persons who -

(i) owns or own
undivided shares
n the lot
otherwise than as
a mortgagee; but

(1)) 1is or are not the
person or
persons who has
or have made the
application; and

(b) includes any person
who becomes a
successor in title to any
such person or persons
at any time before a
purchaser of the Iot
becomes the owner of
the lot where the lot is
the subject of an order
for sale;";

in the definition of "mortgagee", by adding "but
does not include a mortgagee in possession" after
"a mortgagee";

by deleting the definition of "redevelopment"
and substituting -



268

BRI EE — 1998 F 4 B 7 H
PROVISIONAL LEGISLATIVE COUNCIL — 7 April 1998

Clause

Amendment Proposed

""redevelopment" (& ¥t % %), in relation
to a lot, means the replacement of a
building on (or formerly on) the
lot;";

(v) byadding -

""lis pendens" (fF ik Z £ ) means a lis
pendens -

(a)  within the meaning of
section 1A of the Land
Registration Ordinance
(Cap. 128); and

(b) which is registered
under that Ordinance;

"purchaser" (i 5 &), in relation to a lot
the subject of an order for sale,
means the purchaser of the lot at an
auction (or, where section 5(1)(b) is
applicable, the purchaser of the lot
by the other means referred to in
that section);

"tenant" (f2 % ) includes a sub-tenant;
"trustees" (%% £t A ), in relation to an order
for sale, mean the trustees appointed

under the order.";

(vi) 1in the definition of "property", by deleting "(Hf
7 )" and substituting "(¥7 2 )".

(b) By deleting subclause (3) and substituting -



BRI EE — 1998 F 4 B 7 H
PROVISIONAL LEGISLATIVE COUNCIL — 7 April 1998 269

Clause

"(3) Itis hereby declared that -

(a)

(b)

(c)

Amendment Proposed

for the purposes of -

(1) the definition of "minority
owner"; and

(1)) the definition of "majority
owner" as read with section

3(1),

a mortgagee in possession of any property
on a lot shall be deemed to be the owner of
the undivided shares in the lot which relate
to that property;

where there is any inconsistency between
the provisions of this Ordinance and the
provisions of the Trustee Ordinance (Cap.
29) in relation to the trustees under an
order for sale, the provisions of this
Ordinance shall prevail over the
provisions of the Trustee Ordinance (Cap.
29) to the extent of that inconsistency;

for the purposes of this Ordinance, the
purchaser of a lot the subject of an order
for sale does not become the owner of the
lot until the purchaser of the lot is the legal
owner of all the undivided shares in the
lot.".

(a) In subclause (1), by deleting paragraph (a).

(b) by adding -

"(1A) Without prejudice to the operation of
subsection (4), an application under subsection (1) may
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Clause

(c)

cover -
Amendment Proposed

(a) 2 or more lots where the majority
owner owns not less than the
percentage specified in subsection
(1) of the undivided shares in each
lot; or

(b) 2 or more lots -

(i) on which one building is
connected to another building
by a staircase intended for
common use by the occupiers
of the buildings; and

(1)  where the average of -

(A) the percentage of the
undivided shares
owned by the majority
owner in the lot or lots
on which one of the
buildings stands; and

(B) the percentage of the
undivided shares
owned by the majority
owner in the lot or lots
on which the other of
the buildings stands,

is not less than the percentage
specified in subsection (1).".

By deleting subclause (2) and substituting -
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Clause Amendment Proposed

"(2) The majority owner of a lot who has made
an application under subsection (1) shall -

(a)

(b)

subject to subsection (3), serve a
copy of the application on each
minority owner of the lot;

cause a copy of the application to be
registered  under the  Land
Registration Ordinance (Cap. 128)
against the lot; and

cause a notice, as specified in Part
2A of Schedule 1 and in the Chinese
and English languages -

(1)  to be affixed -

(A) wupon a conspicuous
part of the building on
the lot (or, if there is
more than one building
on the lot, upon a
conspicuous part of
each building); or

(B) where there is no
building on the Ilot,
upon a conspicuous
part of the lot (or, if the
application relates to 2
or more lots, upon a
conspicuous part of
each lot); and
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Clause

(d)

(e)

()

Amendment Proposed

(1) to be published in not less
than 1 Chinese language
newspaper (and in the
Chinese language), and in not
less than 1 English language
newspaper (and in the English
language), circulating
generally in Hong Kong.".

In subclause (3), by deleting "subsection (2)" where it twice
appears and substituting "subsection (2)(a)".

In subclause (4), by deleting "other" where it first appears and

substituting "lower".

By deleting subclause (6) and substituting -

"(6) Itis hereby declared that -

(a)

(b)

without prejudice to the generality
of the definition of "minority
owner" or the operation of
subsection  (I)(c) or section
4(1)(b)(1), for the purposes of this
section, in the calculation of any
percentage of undivided shares in a
lot owned by a person or persons
(and whether or not he is or they are
the person or persons referred to in
subsection (1)), there shall be
disregarded any undivided shares
which are undivided shares in
respect solely of any common parts
of the lot;

a notice under subsection (4) is
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subsidiary legislation.".

Clause Amendment Proposed

4 (@) Insubclause (1) -

(1) by deleting paragraph (a) and substituting -

"(a) first -

(1)

(ii)

if any minority owner
of the lot the subject of
the application disputes
the wvalue of any
property as assessed in
the application, hearing
and determining the
dispute;

in the case of any
minority owner of the
lot who cannot be
found, requiring the
majority owner of the
lot to satisfy the
Tribunal that the value
of the minority owner's
property as assessed in
the application is -

(A) not less than fair
and reasonable;
and

(B) not less than fair
and reasonable
when compared
with the value of
the majority
owner's property
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as assessed in the
application;";
Clause Amendment Proposed

(1) in paragraph (b)(ii), by deleting "order." and
substituting "order; and";

(ii1)) by adding -

"(c¢) third, where paragraph (b)(1) is
applicable -

(1)  appointing in the order
for sale trustees
satisfactory to  the
Tribunal nominated by
the majority owner to
discharge the duties
imposed on trustees
under this Ordinance in
relation to the lot; and

(1) authorizing the trustees
to charge such
remuneration for their
services as trustees as
the Tribunal thinks fit
and specified in the
order.".

(b)  Insubclause (2) -
(1)  bydeleting ", subject to section 12,";
(1) by deleting paragraph (a);
(i11)) 1in paragraph (b), by adding "(and whether or not
the majority owner proposes to or is capable of

undertaking  the  redevelopment)" after
"justified";
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Clause Amendment Proposed

(iv) in paragraph (c), by deleting everything after
"taken" and substituting "reasonable steps to
acquire all the undivided shares in the lot
(including, in the case of a minority owner
whose whereabouts are known, negotiating for
the purchase of such of those shares as are
owned by that minority owner on terms that are
fair and reasonable).".

(c) Byadding -

"(2A) Subject to section 8(3) and (5), the
Tribunal shall not, in determining an application under
section 3(1), take into account any provision of the
Landlord and Tenant (Consolidation) Ordinance (Cap.
7) relating to the right of a tenant whose tenancy is
terminated or is sought to be terminated.".

(d) By deleting subclause (3) and substituting -

"(3) The majority owner of the lot the subject
of an order for sale shall cause -

(a) subject to subsection (4), a copy of
the order to be served on each

minority owner of the lot;

(b) a copy of the order to be served on
the Director of Lands; and

(c) anotice to be published -
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Clause

Amendment Proposed

(1)

(ii)

in not less than 1
Chinese language
newspaper (and in the
Chinese language), and
in not less than 1
English language
newspaper (and in the
English language),
circulating generally in
Hong Kong; and

stating -

(A) sufficient
particulars of the
lot to identify the
lot;

(B) that the Tribunal
has made an
order that all the
undivided shares
in the lot be sold
for the purposes

of the
redevelopment of
the lot; and

(C) that the lot will

be sold by
auction (or,
where  section
5(1)(b) is
applicable, the
other means

referred to in that
section by which
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the lot will be
sold).".

Clause Amendment Proposed

(e) In subclause (4), by deleting "subsection (3)" and substituting
"subsection (3)(a)".

(f) By deleting subclause (5) and substituting -

"(5) Where the Tribunal makes an order for
sale, it may order, subject to section 8(3), (5) and (6),
that compensation be paid to a tenant for termination of
his tenancy under section 8(1)(c) and it may also give
such directions as it thinks fit -

(a) relating to -

(i) the sale and purchase
of the lot the subject of
the order, including
(but without limiting
the generality of the
foregoing) settling the

particulars and
conditions of sale of
the lot;

(i) the termination of
tenancies of any tenants
of any property on the
lot;

(ii1)) subject to  section
10(5), the application
of the proceeds of the
sale including -
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Clause

Amendment Proposed

(b)

(A) the holding by
the trustees of
such part of
those proceeds as
is specified by
the Tribunal in
view of any lis
pendens
affecting the lot;
and

(B) the payment of
that part of those
proceeds, upon
the occurrence of
an event
specified by the
Tribunal, to such
person or
persons as is or
are specified by
the Tribunal;

requiring the trustees under the
order for sale to pay into the
Tribunal the proceeds of sale of the
lot the subject of the order (after
deduction, if any, pursuant to
sections 9A(2), 10(1) or (2)(a) and
(b)), which includes but is not
limited to -

(1) any deposit money for
the purchase of the lot;
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Clause

Amendment Proposed

(i) any other part of the
proceeds of sale that is
required under this
Ordinance to be held by
or paid to the trustees;
and

(c)  which are not inconsistent with the
other provisions of this Ordinance,

and, in any such case, subsections (3)(a) and (4) shall,
with all necessary modifications, apply to those
directions as they apply to an order for sale.

(6)  Where proceeds of sale are paid into the
Tribunal pursuant to a direction given under subsection
(5)(b), the Tribunal shall, in accordance with rules
made under section 10A(1) of the Lands Tribunal
Ordinance (Cap. 17), release such proceeds or any
part of it to the respective persons who would have
been entitled to payment of the proceeds under the
provisions of this Ordinance if the proceeds of sale had
remained with the trustees.

(7)  Any proceeds of sale -

(a) paid into the Tribunal pursuant to a
direction given under subsection

(5)(b); and

(b) not yet released pursuant to
subsection (6) on the expiration of 3
years beginning with the date on
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which such proceeds were paid into
the Tribunal,

Clause Amendment Proposed

shall be paid into the general revenue, and, in any such
case, section 10(7)(b) and (c) shall apply in relation to
the proceeds with all necessary modifications.

(8) In any case of doubt or difficulty or in any
matter not provided for under this Ordinance, the
trustees under an order for sale, or the majority owner
or any minority owner of the lot the subject of the
order, may apply to the Tribunal for directions.

(9) The Tribunal may make an order
amending an order for sale by appointing a new trustee
or trustees either in substitution for or in addition to
any existing trustee or trustees under the order for sale
(even though there is no existing trustee) -

(a) upon the application of the trustees
under the order for sale or the
majority owner or minority owner of
the lot; and

(b)  if the Tribunal is of the opinion that
it is expedient to do so.

(10) The remuneration referred to in subsection
(1)(c)(i1) to be paid to the trustees under an order for
sale shall be paid by the majority owner of the lot the
subject of the order.

(11) Where -

(a) an application under section 3(1) is
made by a majority owner
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Clause

5,6 and 7

consisting of 2 or more persons; and

Amendment Proposed

(b) any of those persons (or if the
undivided share in the lot owned by
any such person has been assigned,
his successor in title) informs the
Tribunal, at any time before an order
for sale, if any, is made on the
application, that he no longer wishes
to be a party to the application,

then the application shall thereupon be deemed to be
withdrawn irrespective of the percentage of undivided
shares in the lot the subject of the application owned by
the other persons or their successors in title (if
applicable) who wish to remain as parties to the
application.

(12) Where the Tribunal refuses to make an
order for sale, the majority owner in the application
made under section 3(1) shall, as soon as practicable
thereafter, cause the registration referred to in section
3(2)(b) of the application to be vacated under section
20 of the Land Registration Ordinance (Cap. 128).".

By deleting the clauses and substituting -

'!5.

Lot to be sold by auction or other
means and default on payment by
the purchaser of the lot

(1) Where an order for sale is granted and the

trustees under the order have complied with section 7(1) in
respect of the lot the subject of the order -
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Clause

(a)

(b)

Amendment Proposed

subject to paragraph (b), the lot shall be
sold by public auction in accordance with
the conditions specified in Schedule 2; or

if the whereabouts of each minority owner
of the lot is known, the lot may be sold by
any other means -

(1)

(ii)

(iii)

agreed in writing by each
minority owner and majority
owner of the lot;

approved by the Tribunal in
its absolute discretion; and

in accordance with such
conditions, if any, as the
Tribunal specifies in
directions.

(2) Where the trustees under an order for sale

receive -

(a)

(b)

at any time before there is a purchaser of
the lot the subject of the order; and

if the whereabouts of each minority owner
of the lot is known, notices in writing -

(1)

from each majority owner and
minority owner of the lot the
subject of the order; and
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(1) expressly stating that they
each do not want the lot to be

sold,
Clause Amendment Proposed

then that order shall immediately be deemed to be of no effect
as if it had been cancelled by the Tribunal.

(3) Where the purchaser of a lot the subject of an
order for sale defaults on a payment for the lot -

(a) the trustees under the order shall, with the
agreement in writing of the majority owner
and minority owner of the lot, institute
legal proceedings to seek -

(1) relief for the loss and
damages caused to the owners
by reason of the purchaser's
default;

(1) specific performance of the
purchaser's agreement to
purchase the lot,

as may be applicable; and

(b) subject to paragraph (a), the deposit
money paid by the purchaser of the lot
shall be forfeited to the trustees for the
benefit of the majority owner and minority
owner of the lot.

(4) Where the lot the subject of an order for sale is
not sold -

(a) subject to paragraph (b), within the 3
months immediately following the date on
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which the order is made; or

Clause Amendment Proposed

(b)  within such further period of 3 months as
the Tribunal may specify in directions
given on application made to it by the
trustees under the order or the majority
owner or any minority owner of the lot,

then that order shall immediately be deemed to be of no effect
as if it had been cancelled by the Tribunal.

(5) Itis hereby declared that -

(a)  if the lot the subject of an order for sale is
to be sold by auction, it shall be sold to the
highest bidder at the auction;

(b)  nothing in this Ordinance shall operate to
prevent the majority owner or any minority
owner of the lot the subject of an order for
sale from being the purchaser of the lot.

6. Amount to be paid to trustees
where majority owner or
minority owner is successful
purchaser

(1) The majority owner of a lot the subject of an
order for sale who is the purchaser of the lot -

(a)  subject to paragraph (b), is not required to
pay to the trustees under the order the full
purchase price; but
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Clause

(b) is required to pay to the trustees not less
than that proportion of that amount that the
trustees calculate is necessary -

Amendment Proposed

(1) for the majority owner to
purchase all the undivided
shares in the lot not already
owned by the majority owner;
and

(i) to enable the trustees to
comply with section 10(2) to
the extent that any liability
due to the Government in
respect of the lot, or
compensation payable to any
tenant, referred to in that
section is attributable to the
majority owner.

(2)  Subsection (1) shall apply to any minority owner
of a lot the subject of an order for sale who is the purchaser of

the lot as it applies to the majority owner of a lot the subject
of an order for sale who is the purchaser of the lot.

7. Registration of order for sale, etc.

(1)  The trustees under an order for sale shall cause a
copy of -

(a)  the order; and
(b)  Schedule 3,

to be registered under the Land Registration Ordinance (Cap.
128) against the lot to which the order relates and,
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immediately upon that registration -
Clause Amendment Proposed

(1)

(ii)

notwithstanding any other law, there shall
by virtue of this section vest in the trustees
the power to assign all the estate, right and
interest in the lot held by the majority
owner and the minority owner of the lot

for -

(A)

(B)

©)

the purposes of selling the lot
only to the purchaser of the
lot (or, if the purchaser is the
majority owner or any
minority owner, selling such
part of the lot which is not
already owned by the
purchaser);

the purposes of discharging
the duties imposed on trustees
under this Ordinance in
relation to the lot; and

the purposes of executing any
documents required for any of
the purposes referred to in
subparagraph (A) or (B); and

the conditions specified in Schedule 3
shall be binding on and enforceable
against the purchaser and the purchaser's
successors in title.

(2) A new trustee or trustees appointed by virtue of
section 4(9) shall cause a copy of the order appointing him or
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them to be registered under the Land Registration Ordinance
(Cap. 128) against the lot to which the order relates and,
immediately upon that registration -

Clause Amendment Proposed

(a) the order for sale concerned shall be read
and have effect to take into account the
effect of that first-mentioned order; and

(b) the references to "trustees" in subsection
(1)(1), and the other provisions of this
Ordinance, shall be construed accordingly.

(3) Where an order for sale is of no effect by virtue
of section 5(2) or (4), the trustees under the order shall as
soon as practicable thereafter cause -

(a) the registration referred to in subsection
(1) of the order and of Schedule 3 (insofar
as it relates to the lot); and

(b) the registration, if any, referred to in
subsection (2) of the order first-mentioned
in subsection (2),

to be vacated under section 20 of the Land Registration
Ordinance (Cap. 128).

(4)  Where the purchaser of the lot the subject of an
order for sale is the majority owner or any minority owner of
the lot, the power vested under subsection (1)(i) in the
trustees under the order to assign all the estate, right and
interest in the lot shall cease immediately upon the purchaser
becoming the owner of that part of the lot which is not
already owned by the purchaser.

(5) Itis hereby declared that -
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Clause

(a)

(a)

(b)

Amendment Proposed

subsection (1)(i) shall not operate to
prevent the majority owner or any minority
owner of the lot the subject of an order for
sale from assigning all or any part of the
estate, right and interest in the lot
respectively held by them -

(1) at any time before there is a
purchaser of the lot; and

(1) that they have the power to
assign;

where the trustees exercise the power
vested under subsection (1)(i) to assign all
the estate, right and interest in the lot, then
for all purposes the assignment shall be as
valid and effectual as if it had been made
by the majority owner and minority owner
of the lot.

(6) The purchaser of the lot shall, not later than 14

In subclause (1) -

days after the day on which he became the owner of the lot,
notify the Director of Lands in writing that he became such
owner.".

(1) by deleting "at the auction in accordance with the
conditions specified in Schedule 2";

(1)) by deleting paragraphs (b) and (c¢) and
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Clause

substituting -

Amendment Proposed

"(c) notwithstanding the terms of any

lease or the provisions of the
Landlord and Tenant
(Consolidation) Ordinance (Cap. 7)
but in accordance with such
conditions, if any, as the Tribunal
specifies in directions -

(1) immediately upon the
day on which the
purchaser of the Iot
becomes the owner of
the lot it shall be
deemed, by virtue of
this section and for all
purposes, that there has
on that day been
terminated the tenancy
of any tenant of any
property on the lot who
is such a tenant by
virtue of any lease
entered into at any time
before the purchaser
became such owner;
and

(1) immediately upon the
expiration of 6 months
immediately following
that day, the purchaser
1s entitled to, and the
tenant is required to
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deliver up, vacant
possession  of  the
property.".

Clause Amendment Proposed

(b) By deleting subclauses (2), (3) and (4) and substituting -

"(2) Where there is any tenancy terminated by
virtue of subsection (1)(c)(i), the purchaser of the lot to
which the tenancy relates shall, not later than 14 days
after the day on which he became the owner of the lot,
cause a notice, as specified in Schedule 4 and in the
Chinese and English languages, to be served on the
tenant of the tenancy by leaving the notice with an
adult occupier of the property in which the tenant
resides and to which the tenancy relates.

(3) Subject to subsections (5) and (6), the
order for compensation referred to in section 4(5) may
relate to compensation -

(a) payable by -

(1)  the majority owner of
the lot concerned to the
tenant under a lease
referred to in
subsection (1)(c) which
relates to property on
the lot which was
owned by the majority
owner immediately
before the purchaser of
the lot became the
owner of the lot (and
whether or not the
majority owner is the
purchaser);
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Clause

Amendment Proposed

(b)

(1)) the minority owner of
the lot concerned to the
tenant under a lease
referred to in
subsection (1)(c) which
relates to property on
the lot which was
owned by the minority
owner immediately
before the purchaser of
the lot became the
owner of the lot (and
whether or not the
minority owner is the
purchaser);

determined by reference to any of
the provisions of the Landlord and
Tenant (Consolidation) Ordinance
(Cap. 7), and whether with or
without  modifications  thereto
specified in the order.".

(c) By deleting subclause (5) and substituting -

"(5) Without prejudice to the generality of
subsection (3), the Tribunal may take into account -

(a)

the representations, if any, of the
tenant as to whether compensation
should be payable and, if so, the
amount of the compensation;
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Clause Amendment Proposed

(b)

for the purposes of determining any
such compensation, the benefit, if
any, afforded the tenant by virtue of
the  operation of  subsection

(D(c)(ii).".

(d) In subclause (6), by adding "under this Ordinance" after

"payable".

(e) In subclause (7), by deleting the definition of "prior owner"

and substituting -

nn

(a)

(b)

prior owner" (/i # G A ), in relation to a lot -

means a person who formerly
owned an undivided share in the lot;

does not include the purchaser of
the lot;

"rights" (#£ %), in relation to a prior owner of a lot,
means all rights which -

(a)

(b)

were exercisable by virtue of the
prior owner's ownership of an
undivided share in the lot; and

affect the lot.".

By deleting the clause and substituting -

"9, Conditions deemed to be conditions
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Clause

New

of Government lease, etc.

Amendment Proposed

Each condition specified in Schedule 3 shall be deemed
to be a condition of the Government lease of the lot the
subject of an order for sale and, accordingly, a breach of such
a condition shall entitle the Government to re-enter the lot
under and in accordance with the provisions of the
Government Rights (Re-entry and Vesting Remedies)
Ordinance (Cap. 126).".

By adding -

"9A. Basis of apportionment of expenses
and proceeds

(1) The expenses of the auction or of the other
means referred to in section 5(1)(b) by which the lot is sold
incurred by the trustees under an order for sale shall be borne

(a) where there is no purchaser of the lot,
solely by the majority owner of the lot;
and

(b)  where there is a purchaser of the lot, by the
majority owner and minority owner of the
lot as apportioned amongst them on the
basis specified in Part 3 of Schedule 1.

(2)  The trustees may deduct the expenses required to
be borne by the majority owner or any minority owner of the
lot pursuant to subsection (1) from any deposit money of the
purchase price of the lot that is apportioned to such owner.
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(3) The apportionment between the majority owner
and minority owner of the lot the subject of an order for sale
of -

Clause Amendment Proposed

(a) the proceeds of sale of the lot; and

(b) any deposit money forfeited as referred to
in section 5(3)(b),

shall be on the basis specified in Part 3 of Schedule 1.".

10and 11 By deleting the clauses and substituting -
"10. Application of proceeds of sale

(1)  The proceeds of sale for the lot the subject of an
order for sale shall, after deduction of -

(a) the expenses referred to in section 9A(1)
(unless such expenses have already been
deducted in accordance with section 9A(2)
or otherwise paid); and

(b) the legal costs on the assignment of the lot
incurred by the trustees under the order as
assignor to the assignment,

be paid to the trustees.
(2)  The trustees under an order for sale shall apply
the proceeds of sale paid to them in respect of the lot the

subject of the order in the following order -

(a) first, in the discharge of any liability due
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to the Government in respect of the lot;

(b) second, subject to subsection (3), in the
discharge of any incumbrance affecting
the lot;

Clause Amendment Proposed

(c) third, subject to any directions given by
virtue of section 4(5)(a)(iii)(A) and (B)
and to subsection (4), in payment of the
residue to -

(1)  the majority owner of the lot
in accordance with directions
but only after any
compensation payable by the
majority owner under section
8(3) to the tenant concerned
has been deducted by the
trustees out of the residue
payable to the majority
owner; and

(1)  the minority owner of the lot
in accordance with directions
but only after any
compensation payable by the
minority owner under section
8(3) to the tenant concerned
has been deducted by the
trustees out of the residue
payable to the minority
owner.

(3) The trustees under an order for sale do not have
to comply with subsection (2)(b) -

(a)  where the purchaser of the lot the subject
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of the order is the majority owner or any
minority owner of the lot; and

Clause Amendment Proposed

(b)

to the extent that -

(1)  any incumbrance affecting the
lot is attributable to the
purchaser; and

(1) the purchaser agrees in
writing that the incumbrance
1s not to be discharged.

(4) Where compensation is payable under section
8(3) to a tenant of any property on a lot the subject of an order
for sale, the trustees under the order shall not pay more than
half of the compensation to the tenant before the trustees are
satisfied that the tenant has delivered up vacant possession of
the property to the purchaser of the lot.

(5)  The trustees under an order for sale shall pay into

the Tribunal -

(a)

(b)

any amount held by the trustees pursuant
to any directions given by virtue of section
4(5)(a)(ii1)(A) and (B) where the event
referred to that section has not occurred
before the trustees have started to
discharge their duty under subsection
(2)(c) in respect of the proceeds of sale of
the lot the subject of the order; and

any residue referred to in subsection (2)(c)
in respect of which the majority owner or
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minority owner cannot be found.

(6) Any amount or residue paid into the Tribunal
under subsection (5) shall -

Clause

(a)

(b)

Amendment Proposed

where subsection (5)(a) is applicable, be
paid to such person or persons as is or are
specified in the directions concerned under
section 4(5)(a)(ii1)(A) and (B) upon the
occurrence of the event referred to in that
section;

where subsection (5)(b) is applicable -

(1)  be paid to the majority owner
or minority owner, as the case
may be, if and when the
owner is found;

(i) be paid into the general
revenue if, upon the
expiration of 3  years
beginning with the date on
which the Tribunal was paid
the residue, that owner has
still not been found.

(7) It is hereby declared that -

(a)

the application of the proceeds of sale to
discharge any liability or incumbrance
referred to in subsection (2)(a) or (b) shall
be on the basis that the majority owner or
minority owner of the lot shall pay for the
discharge to the extent that the liability or
incumbrance, as the case may be, is
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attributable to that majority owner or
minority owner, as the case may be;

Clause Amendment Proposed

(b)  subsection (6)(b)(ii) shall not operate to
prevent any claim being made against the
Government -

(1) in relation to any residue
referred to in that subsection;
and

(1)) by a person who would have
been entitled, or who appears
would have been entitled, to
be paid the residue if the
residue had remained with the
Tribunal;

(c) where a person claims to have had an
interest in the lot sold pursuant to an order
for sale, nothing in this section or in
section 8(1)(a) shall prevent the person
from taking any action or commencing any
proceedings in relation to any proceeds of
sale arising from the sale of that part of the
lot to which the interest relates.

(8)  Without prejudice to the operation of subsection
(3), in this section "incumbrance" (/& f# & #£ ), in relation to a
lot, does not include, unless otherwise specified in directions

(a) if Part II of the New Territories Ordinance
(Cap. 97) applies to the lot, any Chinese
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Clause

(b)

(c)

custom or customary right affecting the
land;

Amendment Proposed

any easements, rights of way or rights of

water; or

any covenants which run with the lot.".

12 and 13 By deleting the clauses and substituting -

"12. Regulations

(1) The Secretary for Planning, Environment and
Lands may make regulations -

(a)

(b)

(c)

(d)

specifying grounds for the purposes of
section 4(2)(b)(i1);

specifying matters to be taken into account
for the purposes of section 4(2)(c);

specifying matters to be taken into account
in the nomination or appointment of
trustees to discharge the duties imposed on
trustees under this Ordinance in relation to
the lot the subject of an order for sale; and

generally, providing for the better carrying
into effect of the provisions and purposes
of this Ordinance.

(2) A regulation made under subsection (1)(a) or (b)
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shall not apply to any proceedings arising out of an

application

made under section 3(1) before the

commencement of the regulation.".

Clause Amendment Proposed
14 By deleting "or 3" and substituting ", 3 or 4".
New By adding before clause 15 -
"15A. Section added
The Lands Tribunal Ordinance (Cap. 17) is
amended by adding -

"10A. Rules in relation to jurisdiction
under Land (Compulsory Sale for
Redevelopment) Ordinance

(1) The Chief Justice after
consultation with the President may make rules
dealing generally with all matters of practice and
procedure arising out of the Land (Compulsory
Sale for Redevelopment) Ordinance ( of

1998).

(2) In any proceedings for
determining an application for an order for sale
under the Land (Compulsory Sale for
Redevelopment) Ordinance ( of 1998), a
member of the Tribunal shall have power to
order, where he is satisfied that no injustice
would be caused, that any question or issue
arising from the application be heard before
another member of the Tribunal for
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Clause

determination or inquiry, and without prejudice
to the generality of subsection (1), the rules made
under that subsection may regulate the exercise
of the power conferred by this subsection.

Amendment Proposed

(3) In subsection (2), "member of
the Tribunal" (% %k % & & ) means a member or
members of the Tribunal exercising the
jurisdiction of the Tribunal.".

15 By deleting "to the Lands Tribunal Ordinance (Cap. 17)".

Schedule 1 (a)

(b)

(c)
(d)

In the square bracket, by deleting "3(1), 11" and substituting

"3, 9A".
In the heading -
(1) by deleting "CONDITIONS TO WHICH
APPLICATION IS SUBJECT,";
(ii) by adding ", NOTICE THAT APPLICATION

HAS BEEN MADE" after "REPORT".

By deleting Part 1.

By deleting Part 2 and substituting -

"PART 2
VALUATION REPORT

A valuation report, prepared not earlier than 3

months before the date on which the application under
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section 3(1) of the Ordinance is made, setting out the
assessed market value of each property on the lot -

(a) on avacant possession basis;

Clause Amendment Proposed

(b) assessed as if the lot could not be
made the subject of an application
for an order for sale; and

(c) not taking into account the
redevelopment potential of the
property or the lot.".

(¢) Byadding -
"PART 2A

NOTICE THAT APPLICATION HAS BEEN MADE
UNDER THE LAND (COMPULSORY SALE FOR
REDEVELOPMENT) ORDINANCE ( OF
1998) FOR THE SALE OF LOT NO.
.....LOT NOS. .....* LOCATED

Persons occupying any part of the above lot/lots*
are hereby notified that an application has been made
under section 3(1) of the Land (Compulsory Sale for
Redevelopment) Ordinance ( of 1998) to the
Lands Tribunal for an order to sell the lot/lots* for the
purposes of the redevelopment of the lot/lots*.

It should be noted that if such an order for sale is
made, the Lands Tribunal -

(@) may order compensation to be paid
to a tenant (including any
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Clause

sub-tenant) of any property on such
lot/lots*  whose  tenancy  is
terminated by the operation of the
Land (Compulsory Sale for
Redevelopment) Ordinance ( of
1998); and

Amendment Proposed

may take into account the
representations, if any, of the tenant
as to whether compensation should
be payable to the tenant and, if so,
the amount of the compensation.

*Delete whichever is inapplicable.".

(f) InPart3-

(1)

(ii)

in paragraph (a) -

(A)

(B)

by deleting "the majority owner and
minority owners" and substituting "each
majority owner and each minority owner";

by deleting "Bf &E" and substituting "%

by deleting paragraph (b) and substituting -

"(b) where -

(1)  there has been a dispute
referred to in section
4(1)(a)(1) of the
Ordinance which has
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Clause

Schedule 2 (a)

(b)

(c)

Schedule 3 (a)

(b)

resulted in a variation
of those values; or

Amendment Proposed

(i) in consequence of the
requirement under
section 4(1)(a)(il) on
the majority owner to
satisty the Tribunal as
to the matter referred to
in that section, there
has been a variation of
those values,

those values as so varied.".

In the square bracket, by deleting ", 8(1)".

By deleting section 1(b)(ii).

In section 2(a), by adding "on its own (or, where 2 or more
lots are the subject of the auction, on their own)" after "the
lot".

In the square bracket, by deleting "6,".

By deleting section 1 and substituting -

"1.  There shall be redevelopment of the lot and the



BRI EE — 1998 F 4 B 7 H
PROVISIONAL LEGISLATIVE COUNCIL — 7 April 1998 305

Clause

Schedule
added

redevelopment shall be completed and made fit
for occupation -

Amendment Proposed

(a)  subject to paragraph (b), within such
period, not being a period which
expires after 6 years after the date
on which the purchaser of the lot
became the owner of the lot, as
specified by the Tribunal in the
order for sale to which the lot is
subject;

(b)  such further period, if any, as the
Tribunal may allow on the
application of the purchaser of the
lot or his successor in title.".

By adding -
"SCHEDULE 4 [ss. 8(2) & 14]

NOTICE THAT TENANCIES OF LOT HAVE
BEEN TERMINATED

Tenants (including sub-tenants) under any tenancies of
any properties on this lot which were entered into any time
DEfOTE ..vvviieeeeee e [insert date
on which purchaser of lot became owner of lot] are hereby
notified that pursuant to section 8(1)(c) of the Land
(Compulsory Sale for Redevelopment) Ordinance ( of
1998) -
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(a) all those tenancies were terminated on that
date; and

Clause Amendment Proposed

(b) the purchaser is entitled to, and those
tenants are required to deliver up, vacant
possession of those properties immediately
upon the expiration of 6 months
immediately following that date.".
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Annex VII
INLAND REVENUE (AMENDMENT) BILL 1998
COMMITTEE STAGE

Amendments to be moved by the Secretary for the Treasury

Clause Amendment Proposed

2(2) (a) By deleting "9" and substituting "8, 9, 11".
(b) By deleting "and 22" and substituting ", 22".

(c) Byadding "and 25" before "apply".

3 By deleting paragraph (a).

3(b) By deleting the proposed definitions of "mandatory contributions"
and "mandatory provident fund scheme".

11 By deleting everything after "Section 17" and substituting "(1)(b) is
amended by adding "subject to section 16AA," before "any
disbursements".".

12 (a)  Inthe proposed section 26E -

(1)  1in subsections (2)(a)(i)(B) and (3)(a) and (b), by
deleting ", in the opinion of the Commissioner,";

(1)  in subsection (5) -

(A) in paragraph (b), by deleting "the net
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Clause

(b)

chargeable income of the person or" and

substituting  "the  aggregated  net

chargeable income of the person and";
Amendment Proposed

(B) in paragraph (c), by deleting "the total
income of the person" and substituting
"the amount of the assessment made under
section 42A(1) in respect of the person or
the person and his or her spouse";

(i11)) 1in subsection (6)(a), by adding "by the person by
notice in writing to the Commissioner" after
"revoked";

(iv) in subsection (9), in the definition of "home loan
interest" -

(A) 1in paragraph (e), by deleting "or";
(B) by adding -

"(ea) an employer of the person;

"

or.

In the proposed section 26F(4)(a), by adding "by the person
by notice in writing to the Commissioner" after "revoked".

18 By deleting paragraph (c) and substituting -

"(c) by repealing subsection (5) and substituting -

"(5) (a) Where in any year of assessment the
aggregate amount of the deductions
under subsection (2)(a) and the loss
under subsection (2)(b) for an
individual exceeds the total income
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of the individual -
Clause Amendment Proposed

(1)

(ii)

subject to subparagraph
(i1), that part of the
amount of such excess
not exceeding the
amount of the loss
under subsection (2)(b)
for the individual for
that year of assessment
shall be carried forward
to be set off against the
total income of the
individual for future
years of assessment;

where the total incomes
of the individual and
his or her spouse are
required to be
aggregated under
section 42A(1), the
amount of such excess
shall be reduced as far
as can be done by being
set off against the total
income of his or her
spouse for that year of
assessment as reduced
under subsection (2),
and that part of the
amount of such excess
not exceeding the
amount of the loss
under subsection (2)(b)
for the individual for
that year of assessment
which 1s not so reduced
shall be carried forward
to be set off against the
total income of the
individual for future
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Clause

years of assessment.

Amendment Proposed

(b)

Where paragraph (a) does not apply
and in any year of assessment the
amount of the loss under subsection

(2)(b) for an individual exceeds the
total income of the individual -

(1)

(ii)

subject to subparagraph
(i1), the amount of such
excess shall be carried
forward to be set off
against the total income
of the individual for
future years of
assessment;

where the total incomes
of the individual and
his or her spouse are
required to be
aggregated under
section 42A(1), the
amount of such excess
shall be reduced as far
as can be done by being
set off against the total
income of his or her
spouse for that year of
assessment as reduced
under subsection (2),
and that part of the
amount of such excess
which is not so reduced
shall be carried forward
to be set off against the
total income of the
individual for future
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Clause

years of assessment.

Amendment Proposed

(c)

Where paragraphs (a) and (b) do not
apply and in any year of assessment
the amount of the deductions under
subsection (2)(a) for an individual
exceeds the total income of the
individual -

(1)  subject to subparagraph
(1), the amount of such
excess shall not be
carried forward to be
set off against the total
income of the
individual for future
years of assessment;

(1))  where the total incomes
of the individual and
his or her spouse are
required to be
aggregated under
section 42A(1), the
amount of such excess
shall be reduced as far
as can be done by being
set off against the total
income of his or her
spouse for that year of
assessment as reduced
under subsection (2),
and that part of the
amount of such excess
which is not so reduced
shall not be carried
forward to be set off
against the total income
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of the individual for
future years of
assessment.";

Clause Amendment Proposed

(d) in subsection (6), by repealing "The proviso to
subsection (5)" and substituting "Subsection (5)(a)(i1)
and (b)(ii)".".

New By adding -
"Consequential Amendments

Provident Fund Schemes Legislation
(Amendment) Ordinance 1998

25. Amendment of Inland
Revenue Ordinance

Schedule 5 to the Provident Fund Schemes Legislation
(Amendment) Ordinance 1998 (4 of 1998) is amended -

(@) in item 12(a), in the new paragraph (a)(ii), by
adding "subject to section 16AA,)" before
"contributions";

(b) in item 13, in the new subsection (2)(d)(ii1), by
adding "subject to section 16AA," before "a

nmn

contribution".".
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(i) fEEMEMER T - ZEEHRELEH

REZZBE -7
Annex VIII
INLAND REVENUE (AMENDMENT) (NO. 2) BILL 1998
COMMITTEE STAGE

Amendments to be moved by the Secretary for the Treasury

Clause Amendment Proposed

7 (a) Byadding -

"(aa) in subsection (3)(a), by repealing "be treated as a
trading receipt" and substituting ", to the extent
that they are not otherwise chargeable to tax
under this Part and do not exceed the amount of
the deduction, be treated as a trading receipt

n.n

arising in or derived from Hong Kong";".

(b)  In paragraph (b), in the proposed section 16B(3A)(a) -
(i) by adding "for the year of assessment
commencing on 1 April 1998 or any subsequent

year of assessment" before "are thereafter sold";

1 by deleting "in so far as" and substituting "to the
Yy g g
extent that";

(ii1)) by adding "and does not exceed the amount of
the deduction" before ", be treated".
New By adding -
"7TA. Payments for technical education

Section 16C(1) and (2) is amended by repealing "trade
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Clause

or business" wherever it appears and substituting "trade,

nmn

profession or business".".

Amendment Proposed

(a) By deleting paragraph (c) and substituting -
"(c) by repealing subsection (4) and substituting -
"(4) This section does not apply to -

(a) capital expenditure incurred
for a building or structure
which is used or intended to
be wused as a domestic
building or structure;

(b) capital expenditure incurred
by a person to enable a
building or structure to be
first used substantially by the
person for the production of
profits in respect of which the
person is chargeable to tax
under this Part;

(c) capital expenditure incurred
by a person to enable a
building or structure to be
used for a purpose different
from that for which it was
used immediately before the
capital  expenditure  was
incurred.";".

(b) In paragraph (d), in the proposed section 16F(5) -

(1) in the definition of "domestic building or
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structure" -

Clause Amendment Proposed

(A) Dby deleting "or any part of a building or
structure" where it twice appears;

(B) Dby deleting "constructed or intended to
be";

(1) by adding -

""building or structure" (% ££ ¥ i 5L 4
includes part of a building or
structure;".

9 In the proposed section 16G -
(a)  in subsection (3)(a) -

(1) by deleting "in so far as" and substituting
"to the extent that";

(1) by deleting ", be treated as a trading
receipt" and substituting "and does not
exceed the amount of the deduction, be
treated as a trading receipt arising in or
derived from Hong Kong";

(b)  in subsection (4) -

(1)

(ii)

in paragraph (a), by deleting "Where" and
substituting "Subject to paragraph (c),
where";

by adding -
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Clause

11

Amendment Proposed

(o) ()

(ii)

By deleting paragraph (c) and substituting -

"(c) by adding -

Paragraph (a) shall only
apply to a person where
the person has elected
in  writing that the
paragraph  shall  so
apply to him, at any
time before the
expiration  of  one
month after the date on
which a notice of the
assessment made in
respect of the person
for the year of
assessment
commencing on 1 April
1998 under section 59
i1s given under section
62.

An election under
subparagraph (i), once
made, is irrevocable.".

"(3A) For the purposes of Part VII,
where the loss or the share of the loss referred to
in subsection (3) consists solely of the balance of
an unabsorbed loss calculated in accordance with
section 19CA(2)(b), the amount of the loss or the
share of the loss shall be deemed to be the
amount arrived at by dividing such balance by
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the adjustment factor within the meaning of
section 19CA.".".

Clause Amendment Proposed

19 By deleting the clause.

21(c) By adding before subparagraph (i) -

"(ia) by repealing "trade or business" where it twice appears
and substituting "trade, profession or business";".

22 By deleting everything after "37A" and substituting "(4) is amended
by repealing "trade or business" where it twice appears and
substituting "trade, profession or business".".

23 In paragraph (b), by adding before subparagraph (i) -

"(ia) by repealing "trade or business" where it twice appears
and substituting "trade, profession or business";".

25 (a) By adding before paragraph (a) -

"(aa) in the definition of "capital expenditure", in
paragraph (b), by repealing "trade or business"

n.n

and substituting "trade, profession or business";".
(b) By adding before paragraph (b) -

"(ba) in the definition of "industrial building or
structure", in paragraph (f), by repealing "trade
or business" and substituting "trade, profession

n.n

or business";".
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Clause Amendment Proposed

30 In the proposed section 88A, by adding -

"(7A) No liability shall rest upon the Government,
the Commissioner or any other public officer in respect of the
bona fide exercise of any power or performance of any duty
under and in accordance with Schedule 10.".

32 In the proposed Schedule 10, in Part I -
(a) in section 3(c) -

(1) by deleting "and" and substituting ", or

",

to";

(1)) by deleting "during any period to" and
substituting ", during any period for";

(b) by adding -

"3A. The Commissioner shall, where he has
declined to make a ruling under section 2 or has
not made a ruling by virtue of section 3, notify
the applicant in writing of his decision and the
reasons therefor.";
(c) in section 4, by deleting everything after "
arrangement” and substituting -

an

" and -

(a)  the ruling applies in relation
to the arrangement during the
whole or any part of the
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period specified in the ruling;
and

Clause Amendment Proposed

(b)

the person has under section
14 disclosed in the return
provided under this
Ordinance that he has relied
on the ruling in preparing and
providing the return,

the Commissioner shall apply the provision in
relation to the person and the arrangement in
respect of the whole of the period or the part of
the period, as the case may be, in accordance

with the ruling.";

(d) in section 12, by deleting "that the ruling has been
withdrawn" and substituting "of the withdrawal and the

reasons therefor";

(e) by deleting section 13(b) and substituting -

"(b) 1if the arrangement has been entered into or
effected on or before the date of the

withdrawal -

(1)

where the person to whom the
ruling applies has under
section 14 disclosed in the
return provided under this
Ordinance that he has relied
on the ruling in preparing and
providing the return, the
ruling shall after the date of
the withdrawal continue to
apply in relation to the
arrangement for the remainder
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of the period specified in the
ruling;
Clause Amendment Proposed

(1) in any other case, the ruling
shall cease to apply in relation
to the arrangement.".



BRI EE — 1998 F 4 B 7 H
332 PROVISIONAL LEGISLATIVE COUNCIL — 7 April 1998

Bif 4 1X
1998 FEEIfER (BET) (% 24 ) BRPIE=
EREEEFERME
EH [E 455 J=) Je = Bl e B 12 IF 5
fie K e A A
3(b) (a) TEAEFEAVE 14B) (D) iR & KRy 20 8 A FOH E A8
T AL A R RO E B AR 1S DR #8228 (1) R
% bz wiZA”

(b) TEEFEAE 1400 @S - X “ERBEI" WAL
“HBAERSLURE S (1D FH2E HE% Lak ZRiZA”

6(b) ERBENE 190 ER —
(a) AfE(a)Ee —

() 7 BT ZEMA K©BEDHERE
oo

(i) FEHGOE S - WX "HEXE WAL "RE
ff e 1 5 2(3) MM E AT 3 Bl B fe B 0y

=

=

(b) JmA —

“(c) ML 22 5 J& (a) B AT SR G FH B 9 22 5
MR s EEEEIREIR 15 2038
ALTE AT BB AT B R R = R A
G e 27(5) 5 A f2 a2 5 R E
Al EARZRS -7

10 & "8 mRBL TR



BRI EE — 1998 F 4 B 7 H
PROVISIONAL LEGISLATIVE COUNCIL — 7 April 1998 333

Annex IX
STAMP DUTY (AMENDMENT) (NO. 2) BILL 1998
COMMITTEE STAGE
Amendments to be moved by the Secretary for the Treasury
Clause Amendment Proposed
3(b) (a) In the proposed section 14(1B)(b), by deleting "then been due

for payment" and substituting "to be paid before the appeal
can be brought under subsection (1)".

(b)  In the proposed section 14(1C)(c) -
(1) by deleting "such" and substituting "the";

(1) by deleting "as is then due for payment" and
substituting "that still has to be paid before the
appeal can be brought under subsection (1)".

6(b) In the proposed section 19(1E) -
(a) 1inparagraph (a) -

(1) by deleting "In" and substituting "Subject
to paragraph (c), in";

(i) in subparagraph (i), by deleting "an
instrument of transfer" and substituting "a
transfer chargeable with stamp duty under
head 2(3) in the First Schedule";
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Clause Amendment Proposed

(b) by adding -

"(c) Paragraph (a) shall not apply to a
transaction of the kind referred to in that
paragraph where the transaction would, if
it were effectuated by way of a transfer
chargeable with stamp duty under head
2(3) in the First Schedule, be a transfer of
the kind referred to in section 27(5).".

10 By deleting "gk " and substituting " ".



