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�PAPERS



The following papers were laid on the table pursuant to Rule 21(2) of the Rules of Procedure:



Subject



Subsidiary Legislation	L.N. No.



	Rules of the Supreme Court (Amendment) (No. 3)

		Rules 1997 (L.N. 313 of 1997) (Commencement)

		Notice 1997		380/97



	District Court Civil Procedure (Forms)

		(Amendment) Rules 1997 (L.N. 314 of 1997)

		(Commencement) Notice 1997		381/97



	Coroners (Forms) (Amendment) Rules 1997

		(L.N. 315 of 1997) (Commencement)

		Notice 1997		382/97



	Magistrates (Forms) (Amendment) Rules 1997

		(L.N. 355 of 1997) (Commencement)

		Notice 1997		383/97



	Hong Kong Court of Final Appeal Rules		384/97



	Hong Kong Court of Final Appeal Fees Rules		385/97



	Marriage and Children (Miscellaneous Amendments)

		Ordinance 1997 (69 of 1997) (Commencement)

		Notice 1997		387/97





PRESIDENT (in Cantonese): The meeting will now start.









BILLS



PRESIDENT (in Cantonese): Bills.  First Reading.





First Reading of Bills



LEGISLATIVE PROVISIONS (SUSPENSION OF OPERATION) BILL 1997



HONG KONG SPECIAL ADMINISTRATIVE REGION PASSPORTS BILL



CHINESE NATIONALITY (MISCELLANEOUS PROVISIONS) BILL



UNITED NATIONS SANCTIONS BILL



IMMIGRATION (AMENDMENT) (NO. 5) BILL 1997





CLERK (in Cantonese):	Legislative Provisions (Suspension of Operation) Bill 1997

		Hong Kong Special Administrative Region Passports Bill

		Chinese Nationality (Miscellaneous Provisions) Bill

		United Nations Sanctions Bill

		Immigration (Amendment) (No. 5) Bill 1997



Bills read the First time and ordered to be set down for Second Reading pursuant to Rule 53(3) of the Rules of Procedure.





PRESIDENT (in Cantonese): Bills.  Second Reading.





Second Reading of Bills



LEGISLATIVE PROVISIONS (SUSPENSION OF OPERATION) BILL 1997



PRESIDENT (in Cantonese): Chief Secretary for Administration.

CHIEF SECRETARY FOR ADMINISTRATION: Madam President, I move that the Legislative Provisions (Suspension of Operation) Bill 1997 be read the Second time.



	The Bill aims to suspend the operation of the legislative changes effected by seven Ordinances which were introduced by Members of the previous Legislative Council and passed at the last sitting of the 1996-97 Legislative Session.



	These seven Ordinances are the Employment (Amendment) (No. 4) Ordinance 1997, Employment (Amendment) (No. 5) Ordinance 1997, Occupational Deafness Compensation (Amendment) Ordinance 1997, Employees' Rights to Representation, Consultation and Collective Bargaining Ordinance 1997, Trade Unions (Amendment) (No. 2) Ordinance 1997, Protection of the Harbour Ordinance, and Hong Kong Bill of Rights (Amendment) Ordinance 1997.



	Most of these Ordinances have far-reaching implications for government policies and operations which have not been fully considered before enactment.  Indeed, only three were scrutinized by a Bills Committee, that is, the Protection of the Harbour Ordinance, the Employment (Amendment) (No. 4) Ordinance 1997 and the Trade Unions (Amendment) (No. 2) Ordinance 1997.



	The provisions of the five labour-related Ordinances were not based on any consensus reached by the Labour Advisory Board.  This move has undermined the well-established tripartite consultative forum comprising employers, employees and the Government, and it adversely affects the harmonious labour relations which Hong Kong currently enjoys.  



	In particular, the Employees' Rights to Representation, Consultation and Collective Bargaining Ordinance has immediate and far-reaching implications for the existing labour relations system in Hong Kong.  The Ordinance affects over 1.3 million employees, or 57% of the total number of employees in Hong Kong.  It is likely to disrupt industrial harmony by inducing intense rivalries amongst different trade unions in competing for members and recognition for representation and by impeding the operation of the current labour dispute mechanism through direct and voluntary negotiations between employers and employees.  The Ordinance requires employers to consult employees through their representative trade unions on sensitive commercial decisions such as changes in ownership and restructuring.  It is also very likely to adversely affect Hong Kong's economic competitiveness and attractiveness to overseas investments to the detriment of the employment opportunities of the entire workforce.



	The Protection of the Harbour Ordinance establishes a presumption against reclamation in the central harbour and will seriously undermine our ability to provide more land and transport infrastructure in the central business district.  Although the Protection of the Harbour Bill was studied by a Bills Committee, the Committee stage amendments passed at the last sitting were not studied because they were proposed after the Bills Committee had concluded its work.



	The Bill of Rights (Amendment) Ordinance 1997 intends to repeal all legislation which is inconsistent with the Bill of Rights Ordinance (BORO) and this includes not just legislation invoked by the Government or public authorities but those affecting inter-citizen rights.  However, section 7 of the BORO sets out in very clear terms that the BORO only binds the Government and the public authorities.  Therefore, the Bill of Rights (Amendment) Ordinance 1997 may raise certain legal uncertainties and we need to consider its effect further with a view to removing any doubt over the provisions of the BORO.



	The five labour-related Ordinances, the Hong Kong Bill of Rights (Amendment) Ordinance 1997 and the Protection of Harbour Ordinance have already come into operation.  As they represent a major departure from government policies and may have adverse long-term consequences for the community as a whole, we consider it prudent to review each piece of legislation carefully to assess the social, economic and political implications.  We will consult all relevant parties, such as the Labour Advisory Board, before deciding on the way forward.  We will be making a decision on these Ordinances individually since they vary in nature and complexity.  This in turn will affect the time required for scrutiny.  In all cases, we aim to complete the review not later than September this year.



	I can also assure Members that this Council will be consulted on the outcome of the review.  The Legislative Provisions (Suspension of Operation) Bill, therefore, represents a pragmatic approach which allows for a proper scrutiny of the various legislative changes to determine whether their provisions are truly in the public interest.



	In the course of our review, we will also study the impact of the Interception of Communications Ordinance and the Housing (Amendment) Ordinance which were introduced by Members of the previous Legislative Council before deciding whether they should come into operation.  We will also be looking at the Crimes (Amendment) (No. 2) Ordinance which was substantially amended during the Committee stage at the last sitting of the previous Legislative Council.



	In order to minimize and contain the changes effected by the seven Ordinances which have already come into force, it is highly desirable to proceed as quickly as possible with the Bill.  However, I understand that Members have reservations over whether we should complete all three readings of the Bill in one sitting today.  In view of this and in order to allow Members more time to consider the Bill, I propose to deal with the Bill in the normal manner, that is by moving the adjournment of the Second Reading debate.  



	I appeal to Members to support the resumption of the Second Reading debate on this Bill at the next sitting on 16 July and to pass this Bill.  In the next few days, we will be happy to provide any additional information or explanation on the Bill which Members may require.



	Madam President, I fully accept that the proposal to suspend operation of the seven Ordinances is an unusual move.  Let me assure Members that we have not taken this action lightly.  However, in the light of all the circumstances which I have outlined above, the Administration believes that it would be irresponsible to allow these Ordinances to operate in the absence of a clear assessment of how these provisions are likely to affect the community as a whole.



	We also need to allow time for various interested parties to express their views.  It is already clear from the wider views expressed so far that there is serious concern over the hasty enactment of these Ordinances during the last Legislative Session.



	With these remarks, Madam President, I strongly urge Members to support the early passage of the Bill.









PRESIDENT (in Cantonese): I now propose the question to you and that is: That the Legislative Provisions (Suspension of Operation) Bill 1997 be read the Second time.  In accordance with Rule 54(4) of the Rules of Procedure, the debate is now adjourned and the Bill referred to the House Committee.  Secretary for Security.





HONG KONG SPECIAL ADMINISTRATIVE REGION PASSPORTS BILL



SECRETARY FOR SECURITY (in Cantonese): Madam President, I move the Second Reading of the Hong Kong Special Administrative Region Passports Bill.  The Bill aims at making provisions for the amendment and cancellation of Hong Kong Special Administrative Region (SAR) passports and other related matters.  Article 154 of the Basic Law states: "The Central People's Government shall authorize the Government of the Hong Kong Special Administrative Region to issue, in accordance with law, passports of the Hong Kong Special Administrative Region of the People's Republic of China to all Chinese citizens who hold permanent identity cards of the Region".  Although the Basic Law has already taken effect from 1 July and the power conferred by the Central People's Government upon the SAR to issue SAR passports has subsequently come into effect, we still need to formulate local laws to lay down details for the issue of SAR passports, including the reiteration of the qualifications of the applicants, the specification of the validity period, the mode of application locally and overseas, the relevant services and charges and so on.



	Two points about the Bill are worth noting.  First, it is proposed that the Bill should take effect as from 1 July 1997.  We suggest that the Bill should have retrospective effect for two considerations:



	First, the Immigration Department has received since early July a batch of urgent applications for travel documents as the applicants need to travel abroad urgently while the documents they originally held have either expired or are no longer renewable.  For this reason, they need to be issued with travel documents within a short time.  To facilitate the public and to ensure they can go abroad in time, the Immigration Department has started issuing SAR passports since 3 July to those who need to travel abroad urgently.  As the authorization from the Central Government has come into effect together with the Basic Law since 1 July and the Immigration Department has already started issuing SAR passports, it is only reasonable for the Bill to take retrospective effect from 1 July.  By so doing, it will give a legal basis to the details for the issue of passports and for the relevant charges as from 1 July, following the granting of authorization to the SAR.



	The second consideration is that the Bill deals mainly with the issue of passports and relevant matters only.  No criminal offences are involved.  Even if the Bill is back-dated to 1 July, no action will be taken in respect of criminal liabilities as a result.  Apart from the issue of retrospectiveness, the various item of charges laid down in the Schedule to the Bill are also worth noting.  The proposed charges for the issue of SAR passports and related services have been put forward after careful consideration.  We have also made careful reference to the charges for British National (Overseas) passports (BN(O) passports) and related services, and the affordability of Hong Kong people.  All proposed charges for the various services are below cost.  For example, the charges for a 32-page passport can only cover 50% or so of the production cost.  Despite that, finally we still propose that we should adopt a series of charges similar to those for the issue of BN(O) passports.  When the time is right, we will consider adjusting the charges step by step, with a view to achieving cost recovery.



	Incidentally, I would like to mention the charges for applications lodged outside Hong Kong.  The additional fee mentioned in clause 8(3) of the Bill is meant to cover the cost for delivery of the passports to overseas applicants.  The fee will be adjusted in accordance with local postal charges and private forwarder company charges.  Any such adjustments will be gazetted after the Director of Immigration has obtained approval from the Financial Secretary.  In determining the additional fee, we will try to recover the full costs as far as possible.  As we have already started issuing SAR passports upon the public's request, it is indeed appropriate for us to enact at an early date legislation related to the implementation details.



	I believe that the content of the Bill is not complicated and policy sensitive.  If the House Committee raises no objection, I will propose resuming the Second Reading debate after two weeks and I hope that the Bill can be passed by this Council as soon as possible. 



	Thank you, Madam President.







PRESIDENT ( in Cantonese): I now propose the question to you and that is: That the Hong Kong Special Administrative Region Passports Bill be read the Second time.  In accordance with Rule 54(4) of the Rules of Procedure, the debate is now adjourned and the Bill referred to the House Committee.  Secretary for Security.





CHINESE NATIONALITY (MISCELLANEOUS PROVISIONS) BILL



SECRETARY FOR SECURITY (in Cantonese): Madam President, I move the Second Reading of the Chinese Nationality (Miscellaneous Provisions) Bill.  The Nationality Law of the People's Republic of China shall come into effect in the Hong Kong Special Administrative Region (SAR) from 1 July 1997 as promulgated by the National Laws 1997.  Moreover, on 15 May 1996, the Explanations of Some Questions by the Standing Committee of the National People's Congress Concerning the Implementation of the Nationality Law of the People's Republic of China in the Hong Kong Special Administrative Region (Explanations) were adopted at the 19th meeting of the Standing Committee of the 8th National People's Congress.  In addition to providing specific details for the implementation of the Chinese Nationality Law, the Explanations authorize the Immigration Department of the SAR Government to deal with all applications concerning Chinese nationality in the SAR.  Therefore, as from 1 July 1997, the Immigration Department of the SAR has to immediately deal with various applications lodged by the public in respect of Chinese nationality, including the declaration of change of nationality, naturalization as a Chinese national, or renunciation or restoration of Chinese nationality.



	Although the Immigration Department has been authorized to deal with these matters, we still have to enact local laws to provide a legal basis for detailed implementation by the Department, such as the charging of fees or specification of certain offences related to nationality application.  The Chinese Nationality Law only provides a legal framework in certain areas such as naturalization as a Chinese national, and renunciation or restoration of Chinese nationality.  Therefore, we need to authorize the Director of Immigration to stipulate where necessary by way of subsidiary legislation the provisions which applicants for nationality or applicants of related matters must comply with, as well as other provisions necessitated by the implementation of the Nationality Law in the SAR.





	The Bill of which I have moved the Second Reading is drafted for the said purposes.  As far as the contents of the Bill are concerned, I wish to highlight three salient points:



	Firstly, the Bill provides for charges for nationality applications.  Our principle of determining general charges is to recover costs.  The same applies to the determination of charges for various applications made in connection with the Bill.  However, as we are still unable to determine the respective workload at the present stage, we have yet to calculate very exactly the costs of processing these applications.  In determining the charges, we have made reference to the charges for similar services provided by the Immigration Department in 1997-98 and the charging standards adopted in connection with the British Nationality Act in Hong Kong.  I believe the charges laid down by the Bill should, under normal circumstances, recover costs, and are reasonable and acceptable to the public.  Nevertheless, if in future we find that there is a gap between the charges and the costs, we will consider making adjustments.



	Secondly, the Bill provides that any decision to approve or refuse a nationality application arrived at as a result of the exercise of discretion by the Director of Immigration shall not be subject to appeal to, or review in, the courts, and the Director needs not give any reason for the decision.  We think this provision is necessary because in the exercise of discretion for handling applications such as those for naturalization, we often need to consider sensitive information such as information related to the integrity of the applicants.  Therefore, it is not appropriate to disclose the reasons behind the decision.  Moreover, decisions made after considering the above factors are difficult to be re-scrutinized against objective standards.  Therefore, it is not appropriate for the applicants to go to the courts for appeal.  This provision of the Bill shall apply only to decisions made in the exercise of discretion.  Other applications which come under the exercise of personal rights, such as applications to change or renounce a person's nationality, are not affected.  Moreover, the power of the Immigration Department will not be increased excessively because of this provision.  This practice is more or less the same as that adopted by the Immigration Department in dealing with matters related to the British Nationality Act in the past.  



	Finally, I propose that the Bill shall take retrospective effect from 1 July this year.  Although this practice is not commonly seen, the Bill, as one that forms the basic provision for dealing with certain miscellaneous matters, should come into operation on 1 July as the Nationality Law of the People's Republic of China has already taken effect on that day and authorization has already been given to the Immigration Department.  The only exception is the provision related to offences.  We propose that the provision should take effect immediately following the passage of the Bill through this Council.  As the Immigration Department is required to exercise the power conferred by the Explanations and has started accepting applications in relation to Chinese nationality from 1 July, it is indeed appropriate for us to formulate provisions in relation to the implementation details at an early date.



	The contents of the Bill are not complicated.  If the House Committee raises no objection, I suggest resuming the Second Reading debate after two weeks.  I hope that the Bill can be passed by this Council as soon as possible.



	Thank you, Madam President.





PRESIDENT ( in Cantonese): I now propose the question to you and that is: That the Chinese Nationality (Miscellaneous Provisions) Bill be read the Second time.  In accordance with Rule 54(4) of the Rules of Procedure, the debate is now adjourned and the Bill referred to the House Committee.  Secretary for Trade and Industry.





UNITED NATIONS SANCTIONS BILL



SECRETARY FOR TRADE AND INDUSTRY (in Cantonese): Madam President, I move the Second Reading of the United Nations Sanctions Bill.  In the event that the Hong Kong Special Administrative Region (SAR) for reasons of security or external relations needs to implement sanctions, it will become a responsibility of the Central People's Government, that is, our sovereign state.  To enable our sovereign state to discharge its international duties, it is necessary to carry out sanctions of the United Nations.  This is conducive to upholding the reputation of Hong Kong as a reliable trading and financial centre and preventing certain countries from attempting to use Hong Kong as a channel to supply goods, services and finance to regions, or parties related to such regions, specified by the resolutions of the United Nations Security Council (UNSC) against which sanctions are imposed. 



	The SAR has no local laws pursuant to which it may execute UNSC sanctions.  In the past, Hong Kong executed numerous sanctions resolved by the UNSC through orders of the Privy Council, but these orders have ceased to have effect as from the midnight of 30 June 1997.  Article 48(8) of the Basic Law requires the Chief Executive of the SAR to implement the directives issued by the Central People's Government in respect of the relevant matters provided for in the Basic Law.  Such matters include United Nations sanctions, which are part of foreign affairs.



	However, even though the Chief Executive must execute the directives concerning United Nations sanctions, the directives do not empower the Chief Executive to give legal effect to the sanctions by way of announcement.  Therefore, we must make local laws to facilitate the execution of United Nations sanctions.  We have obtained consent from the Central People's Government to make laws to empower the Chief Executive to lay down regulations after obtaining directives from the Ministry of Foreign Affairs of the Central People's Government.  This will enable the SAR to implement United Nations sanctions directed under Chapter 7 of the United Nations Charter against regions outside the People's Republic of China.



	Madam President, I would like to draw Members' attention to clause 3(5) of the Bill.  Even if the Bill is passed, regulations made under the Bill will not be submitted to this Council for passive scrutiny.  We have adopted such an unusual move because United Nations sanctions fall into external affairs.  Under the Basic Law, the SAR has no autonomy over foreign affairs but it may engage in connected matters with authorization from the Central People's Government.  For this reason, the proposed arrangements must ensure that the implementation of sanctions and the nature and scope of sanctions continue to be decided by the Central People's Government.  The SAR Government will be responsible for implementing sanctions in Hong Kong.  I can assure Members that the arrangements will not set a precedent for matters over which the SAR has autonomy under the Basic Law.



	The Chief Executive has recently received directives from the Central People's Government to devise measures to implement several sanctions specified by the United Nations.  Hence, after the passage of the Bill at this meeting and the holding of consultation between the Chief Executive and the Central People's Government, we would enact regulations as soon as possible in order to put the directives into practice.

	Madam President, to avoid a legal vacuum, we must minimize as far as possible the gap arising from the period during which the measures to impose United Nations sanctions have been superseded and new measures have not yet been implemented.  The Central People's Government has also expressed that this is its wish.  Failing that, some people may use Hong Kong to carry out activities that go against or circumvent United Nations sanctions.  This will make our sovereign state breach its duties under international covenants and damage the reputation of Hong Kong as a responsible financial and trading centre.  Just as what I have explained earlier, the Bill serves as a legislative tool to enable the directives issued by the Central People's Government within its jurisdiction to take effect.  I trust Members will co-operate with the Government by passing the Bill without delay.



	Thank you, Madam President.





PRESIDENT (in Cantonese): I now propose the question to you and that is: That the United Nations Sanctions Bill be read the Second time.  In accordance with Rule 54(4) of the Rules of Procedure, the debate is now adjourned and the Bill referred to the House Committee.  Secretary for Security.





IMMIGRATION (AMENDMENT) (NO. 5) BILL 1997



SECRETARY FOR SECURITY (in Cantonese): Madam President, I move the Second Reading of the Immigration (Amendment) (No. 5) Bill 1997.  Last week, hundreds of mainland children went to the Immigration Department, claiming that they are entitled to the right of abode in Hong Kong according to Article 24(2)(3) of the Basic Law.  The Government is now examining these cases and the claimants were released on bail according to the existing usual practice.  However, we cannot allow this situation to continue.  The community considers that family members should live together.  We, of course, share the view that family members living in two separate places should have the chances to re-unite.  This is the reason why we agree that those who are issued with One-way Exit Permits (one-way permits) can resettle in Hong Kong.  We have already noticed the probable impact of Article 24(2)(3) of the Basic Law long time ago and have increased the daily quota for one-way permits so as to meet the needs of these eligible children.  However, during the past few days, those children who came forward and claimed the right of abode have failed to follow this established channel to settle in Hong Kong.  This is unfair to those who wait patiently according to the requirement of the one-way permit system.  More importantly, this will seriously undermine the policy of allowing mainlanders to resettle in Hong Kong in an orderly manner.



	Early this year, there was a massive influx of mainland children into Hong Kong through illegal channels.  Subsequently, they surrendered to the Immigration Department, claiming that they have the lawful right of abode.  In fact, they have been misled by rumours spread by those who have ulterior motives into believing that there will be an amnesty.  Through co-operation with the Mainland authority, we have now successfully dispelled the rumours and curbed the wave of people sneaking into Hong Kong.  However, we have to continue to keep an eye on the situation, particularly as the Basic Law has taken effect since 1 July 1997.  An ad hoc group chaired by the Chief Secretary for Administration has been set up in early May for handling this problem.  The ad hoc group suggested to implement a Certificate of Entitlement to the Right of Abode (certificate of entitlement) scheme for handling the issue of eligible children as stipulated by Article 24(2)(3) of the Basic Law.  The ad hoc group proposal was tabled to the Executive Council for scrutiny yesterday and was endorsed by the Council.



	The objective of this scheme is to provide an effective channel through which these eligible children can come to Hong Kong in an orderly manner.  They will be required to produce proof of their entitlement to the right of abode in the Hong Kong Special Administrative Region (SAR) before they will be allowed to enter Hong Kong.  Under this scheme, these eligible children will have to have their right of abode formally verified and will continue to come to Hong Kong under the one-way permit system.  They will only be allowed to enter Hong Kong after the necessary verification procedures are completed.  In other words, they will be permitted to enter Hong Kong only after they have obtained the one-way exist permits issued by the authorities concerned in the Mainland, together with the certificates of entitlement, which will be issued by the Immigration Department of the Hong Kong SAR and attached to the one-way permits, proving that they have the right of abode in Hong Kong.  Children who do not have the certificates of entitlement will be refused entry or repatriated even though they have come to Hong Kong by other means.  







	If the Bill is approved, the Director of Immigration will be granted the legal authority to implement a vetting system, that is, the certificate of entitlement scheme, for the purpose of verifying the residence eligibility of those mainland children who claim to have the right of abode under Article 24(2)(3) of the Basic Law, as well as repatriating those whose right of abode has not been verified before coming to Hong Kong.



	After the endorsement of the certificate of entitlement scheme by the Executive Council yesterday, we come to the Provisional Legislative Council without any delay to explain to Honourable Members the contents of the scheme and the bill needed.  Most Members understood the seriousness and urgency of the matter and a special committee was immediately set up to study the Bill.  Members have worked until very late last night and they even continued to hold meeting after 1.30 pm today.   On behalf of the Government, I would like to express my respect to Members.  In particular, I would like to thank the Chairman of the committee, the Honourable CHAN Kam-lam, for his efforts.



	In the course of scrutinizing the Bill, Members have raised a few points which I would like to explain here.  Firstly, some Members questioned whether there was anything in the Bill that went against the Basic Law.  I would like to emphasize that we are not depriving the eligible children of the rights to which they are entitled under the Basic Law.  Neither have we contravened the Basic Law.  In fact, this scheme enables the children to enter Hong Kong orderly through the legal channel, and to enjoy the rights and services to which they are entitled.  After their eligibility has been verified, they will be granted an approval for exit by virtue of the one-way permits issued by the mainland authorities for settlement in Hong Kong.  Unlike those children who come to Hong Kong illegally, they need not hide away from the authorities and they will be issued with identity cards.  Furthermore, they can go to school and are entitled to other services as other ordinary people.



	I believe all parents must let their children enjoy this normal way of life.  At the same time, this scheme can ensure that our supporting social services, especially education, will not decline in quality and suffer from overloading as a result of inability to cope with the demand within a short time.  If all eligible children are allowed to come to Hong Kong at the same time, our education, social welfare, housing and medical facilities will find it difficult to cope with demand.  This will not be beneficial to the local children, as well as those children who newly arrived in Hong Kong.

	Apart from this, some Members questioned why we have not tabled the Bill to this Council until today.  In fact, we have all along been making use of the one-way permit system effectively and successfully to allow those who are eligible to come and settle in Hong Kong in an orderly manner.  Early this year, the wave of mainland children sneaking into Hong Kong has aroused our concern of the unscrupulousness of the "snake-heads" and the fearfulness of rumours.  For this reason, we must formulate a plan to allow those who are eligible to come to Hong Kong in a smooth and orderly manner, and to exclude those who jump the queue or even fish in troubled waters.  This scheme must be lawful, reasonable and must meet the needs of society.  The contents of the scheme must be clear and must leave no grey areas so as to bring out an absolutely clear message, thus allowing those who are eligible and whose status has been verified to come to Hong Kong in an orderly manner.  However, those who fail to follow this channel will, without exception, be repatriated.



	It really takes time to make preparation for this scheme.  An ad hoc group set up in early May has been trying to find solutions to the problem in a prudent but hurried manner.  In the interim, we have forged a close link and discussed with the public security authorities in the Mainland because the implementation of any package or scheme necessitates co-ordination between the two parties.  On the other hand, we have worked non-stop in drafting the Bill.  As I explained to Members yesterday, the text of this Bill was not completed until last weekend.  Moreover, the Bill was tabled to the Executive Council only yesterday and we have managed to table it to this Council today.  It can be said that we have not wasted a single minute.



	Members of the special committee put forward their views when we studied this Bill clause by clause last night.  After consideration, we have accepted most of the views and we will propose some Committee stage amendments.  



	Madam President, Honourable Members, there are several aspects of the Bill that require our special attention.  Clause 1 of the Bill states that, with the exception of provisions concerning criminal offences, all provisions should come into operation with retrospective effect on 1 July 1997.  We consider that the Bill must be given retrospective effect.  The objective of the Bill is to provide for an effective means to verify those who have the right of abode in Hong Kong under Article 24(2)(3) of the Basic Law which took effect on 1 July.  If the Bill does not have retrospective effect, those who have come to Hong Kong before the passage of the Bill and claim to have the right of abode under Article 24(2)(3) of the Basic Law will not be able to have their status verified in order, and they may also be examined without following the established procedure.  Even if eventually their status is not verified, they can still stay in Hong Kong during the verification period.  This will be absolutely unfair to those law-abiding people who wait patiently in the Mainland for the verification of their status and issue of one-way permits, and send out a message that those who jump the queue will be stand in a more advantageous position.  



	While clause 2 provides for the definition of the terms used in the Bill, clause 3 states clearly that a person may enjoy the right to enter freely, not to be repatriated or deported only subject to the provisions added.  Clause 4 also constitutes a major part of the Bill.  This clause provides for establishing the status of persons under paragraph 2(c) of Schedule 1 to the principal Ordinance, that is, persons referred to in Article 24(2)(3) of the Basic Law.  The Bill stipulates that the right of abode can only be established by means of three types of documents.  One of them is the certificate of entitlement.  The other two are the Hong Kong Permanent Identity Card and the SAR passport.  Under the Bill, the Director of Immigration is empowered to issue certificates of entitlement.  Mainlanders who claim to have the right of abode under paragraph 2(c) of Schedule 1 to the principal Ordinance may have their right established if and only if they have obtained the permanent identity cards or the SAR passports, or have been issued with the certificates of entitlement by the Director of Immigration, lest they could be repatriated.  The Director of Immigration is required to gazette the way and procedure of applying for certificates of entitlement in specific terms.  An applicant aggrieved by a decision made by the Director can lodge an appeal to the Immigration Tribunal.  However, any such appeal cannot be lodged while the applicant is in Hong Kong and he cannot apply for a judicial review before the Tribunal has made any decision.  The purpose of this clause is to prevent applicants from abusing the appeals channel to prolong their stay in Hong Kong.



	While an application for a certificate of entitlement may be made through a representative, people (except lawyers) acting as such for reward is prohibited.  Clause 5 of the Bill prohibits several improper acts done in relation to certificates of entitlement.  Clause 6 limits the right to make objection to the Chief Secretary for Administration to several acts done in relation to certificates of entitlement. Clauses 10 and 11 make consequential amendments to the Immigration Regulations and Registration of Persons Regulations.  A lot of Members are concerned that, if the Bill is passed and the certificate of entitlement scheme is implemented, how long it will take for all the 60 000-odd eligible children to come to Hong Kong.  Some suggest that all of them should be allowed to come to Hong Kong within two years, that is, 90 eligible children to be admitted each day.  In considering this proposal, we should note that the system of issuing one-way permit is not targeted at the eligible children only.  The quota of 150 people is divided into specific sub-quotas to meet the needs of different people, such as the needs and requirement of married couples who have been separated for a long time. 



	In determining the ceiling for the quota of 150 people, we have considered the capacity of the overall resources in Hong Kong and regarded it as an indicator for our medium-to-long-term planning.  The ceiling should not be amended easily.  We are now trying to adjust the sub-quotas to enable the eligible mainland children to come and live in Hong Kong as soon as possible.  We will continue to discuss the feasibility of this arrangement with our mainland counterparts in a positive manner.  Some Members consider that Hong Kong has abundant resources and should be able to admit these eligible children within an even shorter period of time.  Such a view is incorrect.  What we are facing is not only the problem of resources, but more importantly, we need time to make preparation for providing educational facilities to the 60 000-odd eligible children who are going to settle in Hong Kong.  Two years is indeed the minimum time we need.  Any proposal for a shorter period will be infeasible as well as impractical.



	The Government considers that there is an urgent need for the Bill to be passed in one meeting today so that the certificate of entitlement scheme can be implemented as soon as possible.  Any delay will only give chances to those who have ulterior motives to spread rumours of amnesty, which will subsequently lead to a massive influx of children.



	I hope Members will agree that the Bill be passed in one meeting.  In accordance with Rule 54(4) of the Rules of Procedure, I further move that this Council should order the debate on the Second Reading of the Immigration (Amendment) (No. 5) Bill 1997 be not adjourned and be proceeded with forthwith.  Thank you, Madam President. 









PRESIDENT (in Cantonese): I now propose the question to you and that is:  That the Immigration (Amendment) (No. 5) Bill 1997 be read the Second time.





PRESIDENT (in Cantonese): As the Secretary for Security has also moved that the Council do order that the debate on the Second Reading of the Bill be not adjourned and be proceeded with forthwith, I further propose the question to you and that is: That the Council do order that the Second Reading debate on the Immigration (Amendment) (No. 5) Bill 1997 be not adjourned and that the debate be proceeded with forthwith.  Does any Member wish to speak on the question that the debate be not adjourned?  Mr CHAN Choi-hi.





MR CHAN CHOI-HI (in Cantonese): Madam President, first of all, I will object to the amendment and the completion of three Readings in one day.  I will vote against this motion.  Article 24(2)(3) of the Basic Law clearly states that children born in the Mainland to Hong Kong permanent residents are protected.  The current amendment exercise will set a very dangerous precedent and serve as a bad beginning.  It will seriously damage the credibility of the Hong Kong Special Administrative Region (SAR).



	As regards the issue of retrospective effect, I strongly object to it as giving the Bill such effect is ridiculous.



	Besides, some Members have mentioned that basically our present education system can absorb or take up 60 000-plus newly-arrived immigrant children.  At present, there are 2 000-odd primary and secondary schools in Hong Kong.  If equally divided, each primary or secondary school will only need to admit 30-odd students in order to take up all these children.  I do not believe that Hong Kong have no such capacity.  What the Secretary for Security said just now seems to raise an alarm.  He said that the education system in Hong Kong will be subject to severe impact and damage.  However, I do not see such things will happen.  Hong Kong has long been a society composed of immigrants.  During the years, new immigrants keep coming in.  It is Hong Kong's success that it can continuously take up these new immigrants who are precisely the source of our new momentum.







	In my opinion, we also need to trust our motherland's border defence and the Hong Kong Police Force.  I think we have sufficient power to deter the wave of people sneaking into Hong Kong.  We should continue to negotiate with China to shorten the waiting time and increase the quota so that the 60 000-plus children can be given a specific date to come to Hong Kong in an orderly manner.  I believe this problem can be solved.  Most importantly, we must try our best to communicate with the Public Security Bureau of China.  In so doing, I believe this problem can be solved completely.  There is no need for us to rush through the three Readings of the Bill today.



	This is a challenge to the Provisional Legislative Council, as well as to the Basic Law.  I think we have to defend the Basic Law, which is the final line of our defence.  If this final line of defence is breached, the second and the third line of defence will be invaded one by one in future ......





PRESIDENT(in Cantonese): Do you have a point of order, Mr IP Kwok-him?





MR IP KWOK-HIM (in Cantonese): May I ask what question we are discussing now?





PRESIDENT (in Cantonese): The question is: That the Second Reading debate be adjourned or not.  Could Members wishing to speak give your comment?  Mr CHAN Choi-hi.





MR CHAN CHOI-HI (in Cantonese): I have finished my speech.  The most important point is that we should not rush through the three Readings of the Bill today.  I will vote against the motion.





PRESIDENT (in Cantonese): Mrs Selina CHOW.







MRS SELINA CHOW (in Cantonese): Madam President, on behalf of the Liberal Party, I support the motion that the Second Reading debate of the Bill should be not adjourned, but should proceed forthwith instead.  In fact, we very much support the Second and Third Readings of the Bill at the meeting today.



	I believe that anyone who has been following the news would have noticed that the problem which has rocked our community most in the past few days is the issue of child illegal immigrants, and this is also a most disturbing problem.  Regarding the provisions on this issue in the Basic Law, I believe that we can discuss in detail in the resumption of the Second Reading debate later.  But I would like to point out that, whatever the case, we do need decisive and expeditious actions to correct the not very ideal situation now in existence.  Therefore, although the Bill was gazetted only yesterday, in view of the urgency of the problem, I think that when considering this issue, the Provisional Legislative Council really cannot afford the time required to follow the normal procedures of dealing with Bills.  But this does not mean that this Council is a "rubber stamp" as alleged by some people.  Such criticism is indeed inappropriate and unfair to this Council.



	We are doing this because the community has such a need.  As a responsible Council which keeps pace totally with the public, we think that this is the right attitude we should adopt.  What matter most are these questions: Do we understand the intent of the Bill completely?  Have we been given sufficient opportunities to discuss every single point in the Bill?  Has all the usual work related to the enactment of legislation been done?  If the answers are yes, we have discharged our duties.  On the contrary, if we fail to meet the demand of the people and cannot adopt emergency measures to overcome an urgent crisis, we are being negligent in our duty.



	Thank you, Madam President.





PRESIDENT (in Cantonese): Secretary for Security, do you wish to reply?





SECRETARY FOR SECURITY (in Cantonese): No.







PRESIDENT (in Cantonese): I now put the question to you and that is: That this Council do order that the Second Reading debate on the Immigration (Amendment) (No. 5) Bill 1997 be not adjourned and be proceeded with forthwith.  





PRESIDENT (in Cantonese): Will those in favour please say "aye"?



(Members responded)





PRESIDENT (in Cantonese): Those against please say "no".



(Members responded)





PRESIDENT (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





MR CHAN CHOI-HI (in Cantonese): I claim a division.





PRESIDENT (in Cantonese): Since Mr CHAN Choi-hi has claimed a division, the Council will now proceed to a division.





PRESIDENT (in Cantonese): The Division Bell will ring for three minutes. (Pause)



	Although the Division Bell has not rung, the timer here is still running.  Members just have to look at the timer.





MR FREDERICK FUNG (in Cantonese): The Division Bell has to ring, so that Members outside can hear and come in to vote.





PRESIDENT (in Cantonese): I know.



PRESIDENT (in Cantonese): I would like to remind Members that the question now put is: That this Council do order that the Second Reading debate on the Immigration (Amendment) (No. 5) Bill 1997 be not adjourned and be proceeded with forthwith.



	Will Members please register their presence by pressing the top button and then proceed to vote by pressing one of the three buttons below?





PRESIDENT (in Cantonese): Before I declare the result, Members may wish to check their votes.  Are there any queries?  The result will now be displayed.





Mr WONG Siu-yee, Mr David CHU, Mr HO Sai-chu, Mr Edward HO, Dr Raymond HO, Mr NG Leung-sing, Prof NG Ching-fai, Mr Eric LI, Mr LEE Kai-ming, Mr Allen LEE, Mrs Elsie TU, Mrs Selina CHOW, Mrs Peggy LAM, Mr Henry WU, Mr Henry TANG, Mr Ronald ARCULLI, Mr YUEN Mo, Mr CHEUNG Hon-chung, Dr TSO WONG Man-yin, Mr LEUNG Chun-ying, Dr LEONG Che-hung, Mrs Sophie LEUNG, Mr HUI Yin-fat, Mr CHAN Wing-chan, Mr CHAN Kam-lam, Mr TSANG Yok-sing, Mr CHENG Kai-nam, Mr Andrew WONG, Dr Philip WONG, Mr Kennedy WONG, Mr Howard YOUNG, Dr Charles YEUNG, Mr YEUNG Yiu-chung, Mr IP Kwok-him, Mr CHIM Pui-chung, Mr LAU Kong-wah, Mr LAU Wong-fat, Mrs Miriam LAU, Mr Ambrose LAU, Mr CHOY Kan-pui, Mr Paul CHENG, Mr CHENG Yiu-tong, Dr TANG Siu-tong, Mr Timothy FOK, Mr KAN Fook-yee, Mr NGAN Kam-chuen, Mr LO Suk-ching and Mr TAM Yiu-chung voted for the motion.





Mr MOK Ying-fan, Mr CHAN Choi-hi, Mr Frederick FUNG, Mr Bruce LIU and Dr LAW Cheung-kwok voted against the motion.





THE PRESIDENT announced that there were 48 Members in favour of the motion and five against it.  She therefore declared that the motion was carried.







PRESIDENT (in Cantonese): Since the motion moved by the Secretary for Security under Rule 54(4) of the Rules of Procedure has been carried, we will now proceed with the Second Reading debate on the Immigration (Amendment) (No. 5) Bill 1997.



	As some Members have raised their hands to indicate their intention to speak, I shall ask them to speak in order.  Mr CHENG Kai-nam.





PRESIDENT (in Cantonese): Sorry, Mr CHENG Kai-nam.  Mr CHAN Kam-lam, do you need to speak first?





MR CHAN KAM-LAM (in Cantonese): Madam President, I shall speak briefly on behalf of the Subcommittee.  First of all, I would like to thank colleagues for their co-operation.  After the House Committee meeting last night, we immediately called a Subcommittee meeting to discuss in detail the principle and clauses of the Immigration (Amendment) (No. 5) Bill 1997.  The meeting did not end until late last night when we finished the initial scrutiny of the Bill.  We also held a meeting at noon today so that Members could further examine all the amendments.



	According to Article 24(2)(3) of the Basic Law, children of Chinese nationality born outside Hong Kong to Chinese permanent residents of the Hong Kong Special Administrative Region (SAR) are entitled to the right of abode in Hong Kong.  The purpose of this Bill is to amend the Immigration Ordinance to stipulate that children qualified for the right of abode must produce a Certificate of Entitlement to the Right of Abode (certificate of entitlement) on entering Hong Kong for settlement.  Otherwise, they will have to be repatriated to the Mainland if they come to Hong Kong through unofficial and illegitimate channels even though they may claim that they have the right of abode under the Basic Law.



	The Subcommittee is worried that the Bill would deprive these children of their right of abode and thus contravenes the Basic Law.  The Government has explained that there is no contravention whatsoever.  The Administration has only offered an interpretation for children born outside Hong Kong to Chinese permanent residents of Hong Kong so as to establish the right of abode for those children who claim to be eligible.  The arrangement of allowing children eligible for the right of abode to enter Hong Kong in a planned and orderly manner is also in line with the provision of Article 22 of the Basic Law.



	The Subcommittee is much concerned about the retrospective effect of the Bill.  They are afraid that eligible children who have entered Hong Kong illegally may face prosecution as a result.  The Administration stresses that the Bill has to have retrospective effect, or else it would be akin to granting an amnesty to those child illegal immigrants who surrendered themselves after 1 July, giving them a priority to reside in Hong Kong.  The Administration points out that its policy towards illegal immigrants has all along been one of "repatriation upon arrest" rather than prosecution.  It is only under very special circumstances, such as in cases of illegal labour or people who have overstayed for a long period, that prosecutions will be brought.  However, in the course of our scrutiny, some Members still thought that the retrospective clauses should be deleted so that those child illegal immigrants who are already in Hong Kong can stay while awaiting verification of their status.  It is to this end that the Honourable Ronald ARCULLI will move his amendment.



	The Subcommittee has discussed in detail the proposed certificate of entitlement scheme.  Under the scheme, eligible children who apply to enter or stay in Hong Kong, on the ground that they have the right of abode in Hong Kong under Article 24(2)(3) of the Basic Law, have to produce a certificate of entitlement issued by the Director of Immigration and attached to their One-way Exit Permit to prove that they have the right of abode.



	According to the information provided by the Administration, it is estimated that there are at present 66 000 or so children in the Mainland who are eligible for the right of abode.  The Subcommittee is very concerned about when all these children can come to Hong Kong for reunion with their families.  Members suggested raising the quota so that they can come to Hong Kong as soon as possible.  The Government has undertaken to continue to discuss with the Central Government on ways to improve the operation of the One-way Exit Permit system.



	The Subcommittee supports the amendment Bill going through the three Readings in today's meeting of the Provisional Legislative Council.  Madam President, I think that it is of utmost importance for the Government to legislate to facilitate the effective implementation of Article 24 of the Basic Law which grants the right of abode to children born in the Mainland to residents of Hong Kong.  This is particularly so after the SAR Government has been established.  In order to avoid the situation that the public may harbour doubts in their minds as regards the policy of allowing people to enter and stay in Hong Kong, or to prevent them from having any illusion that there may be an amnesty, making suitable amendments to the present Immigration Ordinance thus brooks no delay. 



	While we sympathize much with the issue of family reunion of those children who are already in Hong Kong, I believe that nobody should be allowed to enter Hong Kong illegally.  This is something intolerable for a society which respects the rule of law as well as order.  Moreover, it is also unfair to those who abide by the law and wait in the line.  



	Today, the Democratic Alliance for Betterment of Hong Kong (DAB) will support the Government in having the Bill passed through the three Readings within the same day.  However, we also strongly hope that the Government will liaise with the Mainland as soon as possible to arrange for the eligible children and spouses of Hong Kong residents to come to Hong Kong for early reunion.



	Madam President, I so submit.





PRESIDENT (in Cantonese): Mr CHENG Kai-nam.





MR CHENG KAI-NAM (in Cantonese): Madam President, Members of the DAB have decided to support the Immigration (Amendment) (No. 5) Bill 1997.  The reason for our support is: Hong Kong has an actual need to enact local legislation to establish specific procedures and arrangements in respect of the issue of right of abode in Hong Kong for children of Chinese nationality born outside Hong Kong to Hong Kong permanent residents.  This is because, according to Article 24 of the Basic Law, children coming here from places outside Hong Kong, especially those from the Mainland, are indeed badly in need of a reasonable procedure which allows them to reunite with their parents as soon as possible.









	It is now too late, rather than too early, for us to discuss the relevant procedure and legislation.  We are aware that, during the administration of the former British Hong Kong Government, a Legislative Council Select Committee has already discussed the same problem and urged the Government many times.  We therefore believe that it is only reasonable to proceed with the three Readings in one day today, soon after the establishment of the SAR. 



	The second reason is that the right of abode is the most fundamental and important right among the many rights enjoyed by the people, and this right should be fully protected.  However, in the circumstances that it is impossible to prove that a person has such right, the formalities of vetting and verification are essential.  As long as these formalities would not deprive a person of his right of abode or lead to an infringement of such right , they should be acceptable.



	The third reason is that we do not think it is a bad precedent of the Bill to take effect from 1 July and thus be retrospective.  In fact, if we look at the whole Bill carefully, with the exception of clauses 2AG and 5, both of which have been declared as coming under criminal provisions, the remaining provisions have not imposed new criminal restrictions.  The whole Bill just provides for the circumstances under which the people concerned can obtain a valid Certificate of Entitlement to the Right of Abode (certificate of entitlement) and thus be able to enter Hong Kong in an orderly manner, as well as defining clearly the relevant qualifications.  For those who do not abide by the respective legislation and procedure, they will only be barred from entering Hong Kong even in the most serious cases.



	Even if the Bill is given retrospective effect, we do not think it will affect those Hong Kong residents' children who have already entered Hong Kong illegally or deprive them of their rights.  This is because, as the Secretary for Security mentioned just now, the SAR Government is only responsible for issuing walk-free permits at present and the work of vetting and verification has only just started.  If the children are asked to return to the Mainland, the formalities will not be considered complete until a certificate of entitlement issued by the Administration under section 2AA of the new Ordinance, if passed, is attached to the travel documents issued to them by the mainland government.





	In the present circumstances, the passage of the Bill will not solve the problem entirely.  According to the estimate of the governments of the two sides, 66 000 people should be arranged to come to reunite with their families in Hong Kong as soon as possible in accordance with the Basic Law.  In fact, as I said at the beginning, the figure of 66 000 results, to a large extent, from backlog and delay.  The problem has been dealt with too late, rather than too early.  I do not believe if arrangements can be made for the 66 000 children to come to Hong Kong orderly within two years, another 66 000 people will pop up the following day.  The Government should adopt the method of "releasing flood water to reduce the pressure" as proposed by the DAB, as well as facing the reality squarely and tackling the problem properly.  It is unfair for us to ask the      60 000-odd children who have been verified to have the right of abode to wait too long.



	Even if the Bill is passed today, the DAB will continue to make ceaseless efforts to urge the Government to set a special quota (which will be different from the quota of 150 one-way permits per day).  At the same time, the SAR Government should make proper arrangements in respect of the adaptation and guidance work of these people after their arrival.  The people of Hong Kong should also accept them in accordance with the human rights principles we cherish so dearly.  I have always believed that their arrival here should not, and will not, turn into a burden for Hong Kong.  On the contrary, they will soon become a driving force of Hong Kong, just like the millions of Hong Kong people who have had the same experiences before.  I also appeal to the parents concerned not to let their children take the risk of sneaking into Hong Kong any more.  If the reasons for rushing the Bill through its three Readings at one go today are the urgency of the matter and the avoidance of spreading misleading news, we should also, for the same reasons, formulate a plan which not only brings about a temporary solution but also effects a permanent cure.  We should not only aim at solving the problem of the several tens of thousands of children which has become the focus of the media.  I would like to reiterate that it has already been too late, rather than too early for the problem to be solved.



	Madam President, I so submit.





PRESIDENT (in Cantonese): Mr Ronald ARCULLI.





MR RONALD ARCULLI (in Cantonese): Madam President, I find that the most important issue of principle is the retrospective effect of the Bill.  In this connection, the Government hopes to persuade Honourable colleagues to support the Bill by citing numerous reasons such as it will be unfair to the 66 000 children still waiting in the Mainland and why illegal immigrants can be granted amnesty and so on.  With respect to the issue of retrospectiveness, the Liberal Party considers that the legislative procedure is a very serious matter.  We had a meeting with government officials this morning.  According to the data disclosed by them, only five bills have been given retrospective effect since 1988.  I reckon that the Provisional Legislative Council or the Legislative Council passes a hundred or so Bills on average each year.  Among the 1 000 Bills or so, only five are retrospective.  This is precisely the extremely special power that I would like to analyse with Honourable Members in this Council.



	When it comes to criminal issues, the Bill must not be retrospective.  In this respect, the Government's argument points out that the Bill proposes no new criminal provisions now.  Just as what the Honourable CHENG Kai-nam said a moment ago, the two new criminal provisions are actually not retrospective.  They will only take effect after the relevant ordinance is enacted.  However, Members may note that under the existing Immigration Ordinance, if an illegal immigrant still remains in Hong Kong today, prosecution can be taken against him within the next three years.  Can such an act be regarded as a criminal offence?  The Government thinks not.  Besides, the Director of Immigration states that it is government policy not to bring criminal prosecution against child illegal immigrants.  Is it the case that no criminal element is involved simply because no criminal prosecution will be instituted?  Does Hong Kong believe in the rule of law or the rule of man now?  Is it the case that no criminal element will be involved so long as the Director of Immigration says that no prosecution will be instituted?  We all know that this is not the case.  In this connection, Madam President, I hope Honourable colleagues will seriously consider supporting my amendment to repeal the retrospective effect when it is the time.



	Madam President, as for the application procedure and the question of appeal, the Government pointed out in the policy it mentioned that if an application is refused, the applicant can lodge an appeal.  However, the applicant may not appeal to the court direct for a judicial review.  He can only seek a judicial review after a judgement has been made regarding his appeal.  As far as I know, there is in fact no such precedent.  But with respect to the wording of the Bill, I beg to differ with the views of government lawyers.  I think that it is impossible to achieve the Government's present policy objective.  Therefore, I will not object because I think that basically an application can be made direct to the court.  But this is the Government's business.



	Finally, Madam President, I would like to ask a question: I believe that Members have heard today or yesterday that if the child illegal immigrants who came here from the Mainland were to be repatriated the relevant authorities would give them administrative priority and they would not be required to queue up with the rest of the 66 000 children.  As far as I know, at present, the SAR Government seems to have reached an agreement or seems to be in such negotiations with the relevant units or the public security bureau in the Mainland.  If the SAR Government admits this is really the case, how can we say that there is justice and fairness?  Are we telling them to go back first and that although they have to wait in the line, they will be given priority?  Is this why this Council has to make use of the retrospective effect in order to subscribe to the Government's measures?  I hope Members will listen to the Government's response in respect of this point because I think it is very important.  Thank you, Madam President.





PRESIDENT (in Cantonese): Mr Ambrose LAU.





MR AMBROSE LAU (in Cantonese): Madam President, under Article 24(2)(3) of the Basic Law, no matter whether it is before or after the establishment of the SAR, children of Chinese nationality born in Hong Kong to Chinese citizens born in Hong Kong or to Chinese citizens who have ordinarily resided in Hong Kong for a continuous period of not less than seven years will become permanent residents of the SAR and have the right of abode in Hong Kong.  However, the Basic Law has not clearly stated whether children of Chinese nationality born outside Hong Kong to these Hong Kong permanent residents can automatically, or without going through any verification procedures, become Hong Kong permanent residents immediately after the Basic Law has taken effect.







	In order to arrange for eligible mainland children to exercise their right of abode and to come to settle in Hong Kong in a more orderly and efficient manner, the Security Bureau has tabled to this Council a Bill to amend the Immigration Ordinance.  The Bill provides that eligible children who apply to enter Hong Kong for the purpose of settlement by virtue of Article 24 of the Basic Law must produce a Certificate of Entitlement to the Right of Abode (certificate of entitlement) issued by the Director of Immigration before they can be regarded as possessing the right of abode.  Otherwise, they can be refused entry or repatriated, in order to defuse the crisis of child illegal immigrants.  Given the instant results of the Bill and the urgency of the matter, the Administration requests that the Bill should go through its three Readings at one go.  To avoid triggering off another large-scale influx of child illegal immigrants, the Government's act is understandable.



	The speech delivered by the Secretary for Security in a meeting held by a working group yesterday can be summarized into two main points: firstly, if the Provisional Legislative Council fails to pass the Bill's three Readings at one go, the law enforcement authorities will lack a legal basis to repatriate the children who claim to have the status of permanent residents of Hong Kong; secondly, if the Bill is not backdated to 1 July 1997, the Immigration Department will be unable to repatriate the children whose eligibility have not been verified and who have come to Hong Kong illegally or have overstayed during the period from 1 July to the day when the Bill is passed, thus constituting an alternative amnesty.  It will then be unfair to the remaining 60 000 eligible children who follow the proper channel to apply for settlement in Hong Kong.



	Madam President, we understand perfectly the pain of severing flesh and blood as felt by the parents and their children.  We also understand the parents' anxiety to reunite with their children in Hong Kong.  However, at the same time, we are also aware of the fact that Hong Kong is a very small place with limited resources.  It is in fact very difficult to allow all eligible children to come to settle in Hong Kong within such a short period of time.  With insufficient preparation, the relunctant acceptance of these children will not only be unfair to them, but also be unfair to other people in Hong Kong.



	Some people think that as Article 24 of the Basic Law has granted these children the permanent right of abode in Hong Kong, it will be a violation of the Basic Law if another bill is enacted for vetting and approval purposes.  This argument is questionable, for Article 22 of the Basic Law clearly states that, for entry into the SAR, people from other parts of China must apply for approval.  Furthermore, the number of persons who enter the SAR for the purpose of settlement shall be determined by the responsible authorities of the Central People's Government in consultation with the SAR Government.  This Article is in fact regarded as a footnote to Article 24.  Since the Basic Law is a national law, the people in the Mainland have to abide by it just as the people in Hong Kong do.  If mainlanders, regardless of their identity, contravene Article 22 of the Basic Law and enter Hong Kong illegally, they will be regarded as violating the Basic Law too.



	In fact, in the '50s, many Hong Kong permanent residents returned to the Mainland for settlement.  If they wish to come back to settle in Hong Kong, they will also be required to apply to the mainland authorities concerned for approval.  This shows that the making use of the vetting and approval procedures to arrange for the eligible children to come to Hong Kong in batches is neither a deprivation of the children's rights nor a violation of the Basic Law.



	Madam President, the Hong Kong Progressive Alliance (HKPA) understands that, in order to avoid a chaotic situation, the Government hopes to take prompt and decisive measures to arrange for the eligible children to come to settle in Hong Kong orderly and through proper procedures of vetting and approval.  As a matter of fact, if the Hong Kong Government shows any hesitation, it will be interpreted as an indication of amnesty by the illegal elements.  They will then spread the rumour of amnesty along the South China coastal regions and will thus lead to a new wave of people sneaking into Hong Kong.  In consequence, tens of thousands of children will risk their lives, thereby giving the smugglers a chance to make a fortune.



	What the HKPA and the public in general concern most is even though the Bill is passed today, the Government will still not be able to assure this batch of eligible children or their parents that the children will definitely have their status of Hong Kong permanent residents verified to enable them to come to settle in Hong Kong in a short time, say two or three years.  And it will still be difficult for the Administration to prevent these children from making a reckless move and continuing to sneak into Hong Kong through illegal channels.  This will defeat the original legislative intent and will not help solve the related problems.







	I hope that when the Secretary for Security replies in this Council, he can make concrete assurances regarding these problems to give the separated families a hope of reunification.  This will definitely help prevent the occurrence of a large-scale influx of child illegals immigrants.



	Madam President, the problem of child illegal immigrants must be solved, and it has to be solved as soon as possible in accordance with a distinct timetable and under a highly transparent vetting and approval system.



	With these remarks, Madam President, I support the Bill.





PRESIDENT (in Cantonese): Mrs Peggy LAM.





MRS PEGGY LAM (in Cantonese): Madam President, the solution proposed by the Chief Executive to the problem of how to arrange for the children born in the Mainland to Hong Kong residents to settle in Hong Kong can be regarded as the first satisfactory solution worked out hand in hand by the SAR Government and the mainland Government concerning child illegal immigrants, a social crisis which may break out at any time.  I therefore support the Bill tabled to this Council today.



	With respect to the issue of child illegal immigrants, we will unavoidably face a dilemma.  According to the data provided by the public security authorities in the Mainland, there are about 66 000 eligible children waiting to come to Hong Kong at present.  In fact, the unofficial estimate might even be greater.  Under the Basic Law, these children do have the right of abode in Hong Kong, and it is a fact that we cannot ignore.  However, if they come to Hong Kong in swarms within a short period of time, the pressure they exert on our community and the chaos created will be unimaginable.  We absolutely cannot put Hong Kong in such a dangerous position.



	The setting up of a well-established system by the SAR Government to arrange for these children to come in batches to settle in Hong Kong in an orderly manner within a specified period of time can not only protect the sacred right of abode which the children born in the Mainland to Hong Kong residents are entitled to under the Basic Law, but also cope with the actual situation of Hong Kong society.  Though not perfect, this arrangement is actually the most practical and the only desirable solution.



	However, to make this system work successfully, the procedure of vetting and approving these children to come in batches must comform with the principles of fairness and openness.  Earlier on, the Ministry of Public Security in the Mainland implemented a points system to deal with applications for the One-way Exit Permit (one-way permit) by mainlanders.  In accordance with the certificate of entitlement scheme proposed by the Chief Executive, eligible children must file their applications in the Mainland while the Immigration Department of the SAR will verify the relevant data and issue the documents required.  However, is the vetting procedure the same as the procedure for issuing the one-way permit?  To what extent does the Immigration Department participate in the vetting procedure?  These issues are of great concern to many of the parents whose children are now living in the Mainland.  I hope the SAR Government and the relevant authorities in the Mainland will make proper arrangements to remove the doubts some people always have about the vetting and approval of one-way permits in the Mainland.



	Yet we should note another question.  When can all these 66 000 eligible children be arranged to come to Hong Kong?  Based on the fact that the children will take up 66 one-way permits out of the daily quota of 150, it will take four years for all of them to come, and the time taken is indeed too long.  In order to shorten the waiting period, I have proposed to fix the ratio of children to adults at 2:1.  Now the SAR Government intends to consult with the Mainland and raise the one-way permit quota for children to 90 in order to shorten the waiting time to two years.  I hope this arrangement can be implemented as soon as possible.



	Despite all these, for the parents who have been separated from their children for years and are tortured by worrying about them day and night, two years may still be too long.  Perhaps the SAR Government could co-ordinate with the Mainland to register and vet these children's applications as soon as possible, and inform the parents of the time their children can expect to come, as well as publishing the waiting list at regular intervals.  I believe a more concrete date of arrival can ease the parents' minds so that they will give up the idea of smuggling their children into Hong Kong.



	As for the order of in which the children should come to Hong Kong, I suggest that age, an objective factor, should be used as one of the criteria.  In other words, arrangements should be made for older children to come to Hong Kong earlier.  In doing so, the vetting procedure will be in greater conformity with the principle of fairness I mentioned just now.  At the same time, in issuing the one-way permits to the children, the authorities concerned in the Mainland should consider as far as possible allowing the children's mothers to go together with the children.  This will make it easier for the mothers to take care of the daily lives of their children.



	As to whether this Council should proceed with the three Readings of the Bill today, I think this is actually essential.  Although only 400-odd child illegal immigrants have surrendered themselves to the Immigration Department in the last few days (some people say the actual number is more than 1 400) and some people believe the problem is not too urgent, we should not forget that we are aiming at the "snake-heads" who will make use of every chance to spread rumours and neglect the people's lives just to make money.  What we are striving to do is to prevent the precious life of every single child illegal immigrant from being swallowed by the raging sea in the course of smuggling.  It is imperative for the Government to take decisive measures to curb the resurgence of child illegal immigrants flooding into Hong Kong. 



	Madam President, the establishment of the certificate of entitlement system is only the beginning for solving the problem of child illegal immigrants.  The SAR Government still has a lot of work to do in the coming days.  To start with, it must conduct a holistic study and draw up a comprehensive contingency plan at an early date in connection with how we are going to solve, after the arrival of the children, the problems connected with housing, education, medical services, welfare and so on.  What we should do is to help the children adapt to their new lives after their arrival in Hong Kong and integrate into the Hong Kong community, thus enabling them to become the real pillars of society in the future.



	Madam President, I so submit.





PRESIDENT (in Cantonese): Mrs Selina CHOW.





MRS SELINA CHOW (in Cantonese): Madam President, on behalf of the Liberal Party, I support the Second Reading of the Bill.  With regard to the so-called "child illegal immigrants" problem, the greatest cause for concern is that as the Basic Law has provided for the rights of children born outside Hong Kong to permanent Hong Kong residents, the Government's hands are completely tied as far as these child illegal immigrants are concerned.  We certainly cannot tolerate this, nor is it compatible with public interests.  Therefore, the Liberal Party absolutely supports the Government taking decisive and speedy action to rectify this unsatisfactory state of affairs.  This is also the reason why we support the motion not to adjourn the debate as I mentioned just now.  Now I would like to state that the Liberal Party completely agrees with the proposed objectives of the Bill.



	Some Members pointed out that the Bill may contravene the Basic Law which gives the right of abode in Hong Kong to children born to permanent residents and who are living outside Hong Kong.  However, we consider that in order to establish any rights, the persons who claim to enjoy these rights are obliged to furnish proof of their entitlement to these rights before they can exercise their rights legitimately.  This is a legitimate and fair way of dealing with the matter.  The procedure has been clearly set out in the Bill, and this is beneficial to all parties.  Only in doing so can we have the law for compliance.  What baffles me is why, prior to 1 July, knowing that there was such a provision in the Basic Law, the Hong Kong Government had failed to make any preparation or arrangement while it still had seven years to go at that time.  Why did it fail to enact these indispensable laws before 1 July?  This is really hard to understand.  



	I very much hope that government officials can give me a clear explanation instead of passing the buck since this will only mean that someone is shirking his responsibility.  No matter whether the past accounts can be settled, the problems we now face must be solved.  



	Madam President, we hope that this Council will not hesitate in passing the Bill.  The so-called child illegal immigrants problem will not be solved with the passage of the Bill as the problem will continue to last.  Just now we heard many people mention the figure of 66 000.  This figure is not final, but will continue to grow.  We think that this problem must be addressed.  With such a considerable number of children, some of them not very young, coming within a short period of time to Hong Kong where the population is huge and land is scarce, what sort of demand will be created?  Will such demands cause a stir?  How can some expected negative impact be avoided?  I hope that in the near future, we can examine the various aspects of this problem in detail after setting up the relevant panel.  Another equally important issue is to follow up on how Hong Kong can ensure that the children who have already entered Hong Kong will be treated fairly and reasonably in terms of waiting time.

	I believe that not only this Council has a consensus, but Hong Kong as a humanitarian society has also reached a consensus that when people who have the right of abode in Hong Kong, whether they are children or not, apply to leave the Mainland, they should not be required to go through unreasonable procedures.  Nor should opportunities be given to corruption practices.  Moreover, the waiting time should not be too long.  While two years may still be regarded as reasonable, three years or more will be absolutely unreasonable.  Therefore, it may be necessary to raise the quota to allow the eligible persons to come to Hong Kong more quickly in a separate line.  It is indeed extremely urgent for this Council to follow up these matters.    



	Thank you, Madam President.     





PRESIDENT (in Cantonese): Mr WONG Siu-yee.





MR WONG SIU-YEE (in Cantonese): Madam President, since Article 24(2)(3) provides that persons of Chinese nationality born outside Hong Kong to permanent residents of Hong Kong shall be permanent residents with the right of abode, this right is inherent and any restriction or any deprivation of this right in a disguised form will be susceptible of contravening the Basic Law.  The views of Hong Kong society on this matter differ widely.  Even my understanding differs from that of the Hong Kong Progressive Alliance.  However, the fact remains we have to deal with this issue immediately.  Since the eligible persons waiting to come to Hong Kong by virtue of the One-way Exit Permit (one-way permit) system number as many as 66 000, Hong Kong does not have enough resources in terms of education, housing, welfare and so on to meet the demands of such a large number of eligible children arriving and settling in Hong Kong within a short time.  Therefore, it is necessary to require eligible children to produce a Certificate of Entitlement to the Right of Abode (certificate of entitlement) and continue to regulate their entry by means of the one-way permit system.  The practical aim of this arrangement is to slow down the speed and number of eligible mainland children coming to Hong Kong by means of requiring them to go through some complicated administrative procedures in Hong Kong and the Mainland.







	From the legal point of view, I think this practice is tantamount to restricting these children's right of abode or depriving them of such a right within a certain period of time.  Naturally, this is susceptible of contravening the Basic Law.  However, in light of the realistic circumstances in Hong Kong, there must be some difficulties that force the Administration to do so.  If the child illegal immigrants who sneak into Hong Kong are immediately given the right of abode, this will be unfair to those children in the Mainland who are waiting to settle in Hong Kong through lawful applications.  Moreover, the one-way permit system will collapse as a result.  It will then spark off a great wave of people sneaking into Hong Kong and upset the stability of Hong Kong.



	Besides, it is impossible for Hong Kong's resources to take up the responsibility.  Between law and reality, it is sometimes necessary to make adjustments and compromises.  Therefore, the requirement for eligible children to obtain a certificate of entitlement and one-way permit is a compromise after taking law and reality into consideration.  It must be emphasized that since the relevant arrangement is a compromise between law and reality, in order to uphold the spirit of the rule of law, the administrative measures should try to avoid long-term restriction and deprivation of the right of abode of the eligible mainland children.  Thus, the SAR Government and the mainland authorities should co-operate closely to increase the daily quota of eligible children coming to settle in Hong Kong to 90 or more.  In so doing, the waiting time will be reduced from four years to two years and the target of allowing the existing 66 000 eligible children to come to Hong Kong as soon as possible can be achieved.  Therefore, I urge the SAR Government to reach an agreement with the relevant mainland authorities to increase the quota shortly.



	In the long run, even all the 66 000 eligible children have arrived in Hong Kong, the problem will not be completely solved.  This is because the trend of Hong Kong people marrying and having children in the Mainland has become increasingly evident.  In other words, children eligible for coming and settling in Hong Kong will continue to be born in the Mainland.  Under Article 24(2)(3) of the Basic Law, children falling into this category have the right of abode in Hong Kong.  With the improvement of welfare in Hong Kong, there will certainly be a tendency for the number of these children to rise substantially.  With regard to feasible solutions, I have already proposed to amend the Basic Law in a debate held in this Council on 21 June.  In my opinion, this is the only complete solution to the problem.  Judging from the document, the Government also shares my view.  However, the Government says this is by no means the only alternative and it is not going to amend the Basic Law.  I think such an argument is a bit farfetched.  This is because the Basic Law is not something that cannot be amended.  It all depends on whether there is a need for amendment.



	With more and more Hong Kong people getting married in the Mainland, if we do not consider amending the Basic Law as early as possible, the problem of child illegal immigrants will get out of control, thus exerting mounting pressure on the population growth, education, welfare and transportation in Hong Kong.  Therefore, I would like to suggest once again that after implementing the system of certificate of entitlement and one-way permit for a year or so, the Government should immediately consider amending the Basic Law.



	Madam President, I so sumbit.





PRESIDENT (in Cantonese): Mr Bruce LIU.





MR BRUCE LIU (in Cantonese): Madam President, on behalf of the Hong Kong Association for Democracy and People's Livelihood (ADPL), I would like to make some comments on this Bill.  The ADPL considers that this Bill is in breach of the Basic Law and the Hong Kong Bill of Rights Ordinance (BORO).  First, we must note that according to Article 24(2)(3) of the Basic Law, the right of abode possessed by children of Chinese nationality born in China to permanent residents of Hong Kong is a constitutional right.  This right is clearly set out in the constitution.   To enable them to enjoy this right, we can introduce some administrative measures.  Provided that these measures are simple enough to enable them to exercise their right as soon as possible or immediately, and that they are thus deemed reasonable and necessary, I am sure that no sensible person would think that there is any contravention of the provisions on the right of abode.  However, the administrative measures proposed in this Bill are extremely unreasonable since the consequence would be that children of Chinese nationality with the right of abode in Hong Kong would face exactly the same fate as that of those applying for one-way permits.  These children also have to apply for one-way permits and keep on waiting.  Although they have the right under the law, they still have to wait, for approximately four years.  The Government has told us that four years is a reasonable period.  However, we find that this length of time is unreasonable.  Moreover, children of Chinese nationality born outside Hong Kong, those born in the Mainland and those born in foreign countries, such as Australia and the United States, will actually face different situations.  The administrative measure proposed, very obviously, will accord unequal treatment to mainland-born children with an overtone of discrimination, for unreasonable differences in treatment are detected.  For those children born in countries such as the United States or Australia, they can come to Hong Kong by following some simple procedures, which means that they are really able to exercise and enjoy their right of abode.  However, for those children born in the Mainland, they will have to obtain Certificates of Entitlement to the Right of Abode in very much the same way as they apply for one-way permits, and such certificates must be affixed to their one-way permits before they can come to Hong Kong.  The proposed arrangement accords very different treatment to these two types of children of Chinese nationality and contravenes the BORO and in particular the International Covenant on Civil and Political Rights which gives people with the right of abode in a certain place the right for free entry and exit. 



	Of course, the Government may as well argue that there are saving clauses in the BORO.  Since the British Government used to make saving provisions, there are similar ones in the BORO too.  The exceptions mentioned in Part III apply only to persons not having the right to enter and remain in Hong Kong.  This means that our Immigration Ordinance can deal with persons not having the right to enter and remain as exceptions.  However, persons with the right of abode in Hong Kong do not fall into this category, since they are given the right constitutionally, there is no justification for the Government to invoke such saving clauses.  



	As for how we are to solve the problem of child illegal immigrants, or, to be more precise, the problem of children born outside the territory to permanent residents of Hong Kong, we must recognize and confirm that the right conferred by the Basic Law is a constitutional right.  As long as we have not amended the Basic Law, if ever we want to stop them from exercising and enjoying this right, we must make sure that the relevant measures can stand up to challenges in court and are consistent with the original legislative purpose and intent of the Basic Law.  Since it is written in black and white that they have the right of abode, they should be allowed to come to Hong Kong after going through some simple procedures of status verification.  Of course, a price has to be paid.  However, since we say that we have to uphold and defend the Basic Law, including these very clear provisions, we have to pay this price.  Members may have noticed that a survey conducted by Ming Pao today shows that the general public considers that the children concerned should all be repatriated first and required to apply for entry into Hong Kong later.  However, we must understand that we have to pay a price for the decisions we make now.



	Second, the ultimate solution is for the Government to draw up a clear and simple procedure to enable all 66 000 children to come and settle in Hong Kong within the shortest period of time, that is, within one or two years.  Then, as long as the Government can make a definite commitment and put in place some policy arrangements, the parents of those children would not pay huge sums of money and let their children risk their lives in exchange for an uncertain status in Hong Kong.  They would be willing to wait during this reasonable period of time.  But how should we deal with those children who have already sneaked into Hong Kong?  I will talk about this question in a moment.  



	One problem we cannot refrain from facing is related to an upcoming wave of challenges against the law.  Since these children are already in Hong Kong, do they have to prove their right of abode through the only way stipulated in the proposed legislation?  Under the proposed legislation, their only resort is to obtain a certificate of entitlement and affix it to their one-way permits.  Is it absolutely necessary for them to do so?  Assuming that a child whose parents are permanent residents has already come to Hong Kong, then according to the Basic Law he is already entitled to the right of abode.  Since he can produce his parents' marriage certificate and his birth certificate issued by China, he can take his case to court by getting a lawyer to apply for a judicial review, petitioning the court to issue a declaration which states that he has the right of abode under the Basic Law.  What would the court do?   Of course, I cannot give you an answer yet.  However, we will know the answer very soon.  Suppose the court rules that the child has sufficient evidence and accepts this evidence, it will issue a declaration which states that he has the right of abode as stipulated in the Basic Law.  Even when this happens, the Security Bureau or the Immigration Department should not find it too difficult to deal with the matter.  In accordance with the court declaration, they can simply issue a permanent identity card to the child who will then have the right of abode in Hong Kong.  This is quite a simple procedure and it shows that there is no need to prove the right of abode of child illegal immigrants through the only way now under discussion.  The only way now being proposed is actually fraught with very great risks, since it may not be able to stand up to challenge in court.







	Madam President, later at the Committee stage, I will move an amendment on behalf of the ADPL with the aim that these children of Chinese nationality can establish their permanent resident status and entitlement to the right of abode, without having to go through the only way stipulated in the proposed legislation.  Later on, I will state my reasons in detail.



	Madam President, in case we pass this Bill today, will it mean the problem of child illegal immigrants can be solved once and for all?  Does it mean we can thus all sleep well upon our return home tonight?  Actually, the problem will not be solved entirely.  Basically, apart from preparing itself for the upcoming legal challenges, the Government must undertake two tasks.  First, the Government must do its best to carry out negotiations or consultation with China's Public Security Bureau and the Chinese Government so that these 66 000 children can come to Hong Kong as soon as possible.  On the basis of the data now available, this should not be too difficult.  The present formula is 45 plus 21, meaning there is a quota of 66 for children.  The official quota is 45, while the unofficial quota is 21.  We need only to increase the quota by several dozens, up to 90 or 100, then all the children can come to Hong Kong within two years.  This is by no means unacceptable to Hong Kong.  Actually, Hong Kong has sufficient resources to cope and this is a price which must be paid.  Second, if the Bill is passed today, the Government must be prepared for legal challenges, and if such challenges successfully establish that the Bill we pass today is inconsistent with the Basic Law, the Government must come up with contingency plans.  



	Madam President, I so submit.





PRESIDENT (in Cantonese): Dr TSO WONG Man-yin.





DR TSO WONG MAN-YIN (in Cantonese): Madam President, the saying that "although something may arouse sympathy, it is against the rules" aptly describes the situation of several hundred child illegal immigrants from the Mainland who recently asked the Immigration Department to give them the permanent resident status in Hong Kong under Article 24 of the Basic Law.  Living in a separate place apart from their parents, these children of course long to reunite with their parents.  For this they have my full sympathy.  However, taking into account the affordability of Hong Kong society and the need to treat fairly those eligible children who are waiting in the Mainland to come to Hong Kong, these child illegal immigrants must not be given the right of abode.  Hence, I fully support immediate legislation by the SAR Government to plug legal loopholes.



	We should pay attention to two points in this Bill.  First, is the question of retrospective effect of the law.  In my view, the effect of this piece of legislation should be backdated to the moment the SAR was established.  This will provide a means to repatriate the child illegal immigrants who surrendered themselves to the Immigration Department after 1 July.  Otherwise, the "snake-heads" will have a chance to spread rumours about an amnesty by the SAR Government, thus triggering off a wave of people sneaking into Hong Kong, and encourage more children to risk their lives.  Is this not more inhuman than having them repatriated?  As for the possibility of litigation resulting from the retrospective provisions, in the long run, we should seek the interpretation of Article 24 of the Basic Law from the Standing Committee of the National People's Congress, in order to solve this problem.



	Second, I would like to point out in particular the impact on our already inadequately funded education system and the pressure on various aspects of society as a result of an increased number of children arriving in Hong Kong.  Due to the previous government's neglect of basic education, our primary and secondary school education has long been criticized for its inadequate input of resources and numerous problems.  For instance, whole-day primary schooling is still not fully implemented, language standards have dropped and the training of teaching staff is inadequate.  We were glad to hear that the Chief Executive of the SAR listed education as one of his top priorities and made a number of undertakings in his inaugural address.  However, the results of reform cannot be seen overnight.  The arrival of more children in Hong Kong implies that the quality of education will decline.  For instance, several days ago, the Government declared that it might have to employ untrained teachers to meet the demand of new immigrants for school places.  This will no doubt aggravate the problem of the quality of teachers, which has aroused concern in recent years.  In order to solve the above problems in the medium and long term, I think the SAR Government should make up its mind to substantially increase the education funding, as well as adopting concrete measures and finding suitable remedies to the problems.  These include upgrading the Hong Kong Institute of Education to university status, boosting the resources for teachers' training, increasing the number of primary and secondary teachers to improve the ratio between teachers and pupils and creating more teaching posts of middle and upper rank in order to attract qualified people to join the teaching profession.  Not only should we strive to increase the number of school places, but the quality of teaching should also be enhanced.  Only by so doing can the existing and forseeable problems pertaining to education be solved.



	These are my remarks.  Thank you, Madam President.





PRESIDENT (in Cantonese): Mr LAU Kong-wah.





MR LAU KONG-WAH (in Cantonese): Madam President, as far as the amendment to this Ordinance is concerned, the discussions held over the past two days were mainly centred on whether or not this amendment was in breach of the Basic Law.  Of course, there will be differences of opinions among lawyers, as well as among Members and the public.  In the end, the matter might have to be put to the court for judgment.  



	I think the amendment to this Ordinance has given us a very good opportunity to learn to interpret and deal with the relations between the framework and provisions of the Basic Law and the amendments to the existing laws of Hong Kong.  This is extremely important. 



	In my view, imposing restrictions on or making additions to certain laws does not necessarily mean that we need to violate the Basic Law.   I have reviewed Chapter III of the Basic Law about the fundamental rights and duties of the residents.  Chapter III contains 19 articles altogether, of which 18 are about rights.  These articles are all simple and concise, some of which may be written in no more than 12 Chinese characters.  But does it mean it is not possible for Hong Kong to enact legislation for supplementary elaboration apart from those 12 Chinese  characters?  I think the answer is "no". 



	Let me give a simple example.  Article 27 of the Basic Law stipulates that "Hong Kong residents shall have freedom of speech, of the press and of publication".  We enjoy these freedoms now.  However, we have enacted laws classifying which films are "not suitable for children" and requiring "Category III" books be wrapped in covers.  Are these not restrictions?  Are these restrictions tantamount to a breach of the Basic Law? 





	The said Basic Law article mentions that residents shall have freedom to join trade unions.  However, I believe many trade unions in Hong Kong, including the Hong Kong Federation of Trade Unions and the Hong Kong Confederation of Trade Unions, have restrictions on membership.  Are these restrictions tantamount to a breach of the Basic Law?  We have to think this over.  



	Article 31 of the Basic Law states that residents shall have freedom to enter or leave Hong Kong.  As we all know, we need to have travel documents and air tickets for entry or exit.  Without these documents, we can neither leave nor enter Hong Kong.  Is the requirement of producing the travel documents or air tickets in breach of the Basic Law?  Of course not.  Then why do we have to do so?  It is because we hope to maintain order in society.  If Members agree with my view, why do Members hold a different view when it comes to this arrangement and consider it to be in breach of the Basic Law?   



	Let us look at Article 33 of the Basic Law again.  It consists of only one sentence: "Hong Kong residents shall have freedom of choice of occupation".  Does it mean that if a resident's job application is turned down, he is being deprived of his freedom?  I think not.  By quoting so many provisions of Chapter III, I just want to illustrate one point.  I cannot accept that the mere addition of provisions to the wording of the Basic Law is tantamount to a breach of the Basic Law.



	Therefore, I think the argument that the amendment is in breach of the Basic Law, so to speak, does not hold water.  The enactment of the Basic Law must be supplemented by concrete legislation upon which the public must reach a consensus.  Otherwise, the entire legal sytem will fail to tie in with the enactment of the Basic Law.  Some people say that the Bill will deprive these children of their right to come to Hong Kong and live here.  Having read through the whole Bill, I find that there is no implication of such deprivation.  The Bill clearly states that the children have the right of abode and they are not subject to any deprivation.  This is a crucial point.  If the Bill states that these children will be deprived of their right and will not be allowed to come to Hong Kong, then I will deem it as a breach of the Basic Law.



	Just now, some Members mentioned that to rush the Bill through its three Readings might set a dangerous precedent and taking speedy measures would also set a similarly dangerous precedent too.  Nevertheless, the SAR has just been established.  As some Members said, to do so is too late, if not too early.  At the early stage of the establishment of the SAR, if we fail to invoke the Basic Law to enact laws that suit Hong Kong's circumstances, we will create a dangerous situation rather than setting a dangerous precedent.  



	The whole debate reminds me of the boat people problem which has plagued Hong Kong for almost two decades.  The boat people problem is indeed similar to this problem in essence.  I know only too well how the Government dealt with the boat people problem.  At that time, many people were against mandatory repatriation.  Yet people kept flooding into Hong Kong.



	I have frequently visited boat people camps and witnessed with my own eyes how children, aged from one to eight, were confined in the camps, and enjoyed no freedom at all.  To object to repatriation under such circumstances would not only be detrimental to the boat people, but also enable the "snake-heads" to make profit.  Now, faced with the problem of these 60 000 children, which is similar to the problem of 60 000 boat people we faced in the past, do we want them to come in swarms and create social problems?  In the end, this will only harm the 60 000 people, and the "snake-heads" will be benefited as a result.  Thus, our good intentions might end up doing more harm than good.  Acting in the name of justice, we might just as well encourage the "snake-heads".



	Madam President, I think the Government should feel at ease to implement this policy, which will also gain the support of the public and the Provisional Legislative Council.  I hope this long overdue measure will come into effect soon.  I so submit.





PRESIDENT (in Cantonese): Mr CHIM Pui-chung.





MR CHIM PUI-CHUNG (in Cantonese): Madam President, today is the ninth day after the establishment of the SAR Government.  Excluding a few days of holidays, we were basically left with only a few days to work.  Despite that, this is the first regular Wednesday meeting of the Provisional Legislative Council.  Seeing that the matter has worsened to such an extent, the various Secretaries of the SAR Government proposed that the relevant Bill should go through its three Readings at one go.  I consider this a very responsible approach.  What is more, the fact that the Provisional Legislative Council spent more than six hours yesterday and this morning to scrutinize the Bill deserves the appreciation and praise of the former Legislative Council Members.   



	Madam President, as we all know, we are debating now whether or not this Bill will be in breach of the Basic Law.  Yesterday, I have also raised some questions in this connection.  Theoretically speaking, we understand very well that the enactment of laws and legislation of a region by those in power will serve the interest of the government and those in power.  This is understandable and absolutely true.  Will the amendment exercise today actually contravene the Basic Law?  After some thoughts, I can boldly say "absolutely not".  Why?    



	The amendment we are going to make today is not aimed at restricting the rights and interests of the children.  We are only asking them to produce proof of their eligibility.  We ask them to wait in the queue because Hong Kong is constrained by some objective factors that make it impossible to admit them at once.  Third, since they are living in China, they are not allowed to leave the country until the Chinese authorities give the green light.  This is something beyond the powers of the Hong Kong Government.  Though they are welcome to Hong Kong, it is not the Hong Kong Government's responsibility if the Chinese Government fails to give them approval to leave immediately.  Fourth, they are welcome to come to Hong Kong through proper channels, not by illegal entry.



	Currently, many people in the media express that they are against the so-called breach of the Basic Law.  I personally think that we should think more carefully in order to make a right comment.  To argue from the legal point of view, this will only benefit lawyers and members of the community.  The media will also be benefited if people read a few more newspapers.  However, we must adopt a pragmatic attitude in discussing facts about Hong Kong.  



	Madam President, we understand that it is imperative for Hong Kong to take the necessary legislative steps.  Since the people outside this Council are still living in Hong Kong and have not left with the British Government, I very much hope that they will refrain from being influenced by biased reports which will induce them to think that the SAR Government has started to act unreasonably or unlawfully just a few days since its establishment.  We firmly believe that the future of Hong Kong will last forever, not just 50 or 500 years.  Hong Kong will go on from one generation to another, rather than for just this generation.  Therefore, I will support the Government's amendment in respect of this issue today.  At the same time, I hope that the Bill will be passed with the support of the majority of Members.  However, the problem will not be solved entirely with the passage of the Bill, as suggested by some colleagues.  The passage of the Bill will merely send out the message that the SAR Government will definitely, through absolutely legitimate and proper means, uphold the rule of law and ensure that people can live and work in peace and happiness.  Of course, the Government will protect and uphold the rights of Hong Kong people.  Therefore, I call on the Government to instruct the Security Bureau and relevant officials after the passage of the Bill today, to set up an inter-departmental team to deal with the problem immediately.  For instance, the Government can make special provision for education and other facilities that can meet the needs of about 70 000 people.  At the same time, the Government should increase the quota to 100 in order to solve the problem within one to two years.



	It is most gratifying that we can solve the problem left over by the former government by adopting the right measures in such a short time.  This commands praise from the public and boosts our confidence in the future rule of law in Hong Kong too.  Madam President, the Basic Law merely provides the overriding legal framework.  I have great reservations as to whether regular administrative amendments can be made in future.  I hope that we can draw a lesson from this issue.  What we are taking now is merely an expedient measure.  There is an absolute need for us to solve this most urgent problem left over by history.   



	I also hope that those who will run for elections in 1998 will not waste their time to put these issues on their political agenda for the purposes of putting up challenges or making the public feel uneasy.  As regards the Certificate of Entitlement to the Right of Abode (certificate of entitlement), I have a little reservation too.  This is because the certificate of entitlement only serves to prove the eligibility and status of the children, what if someone needs to obtain a certificate of entitlement but he has no urgency of applying to come to settle in Hong Kong, how will the Immigration Department deal with it?  Of course, this is only a hypothesis, but people do have a right to do so.  For instance, someone may have already obtained a certificate of entitlement, but since he has to go to school in the Mainland, he will only apply for emigration to Hong Kong at the right time.  How should such a case be dealt with?  A minority of the children might have the means to settle abroad and then come to Hong Kong as visitors to claim the rights they are entitled to.  How should such cases be dealt with then?  Of course, the authorities might explain that the applicants must submit their applications in their place of birth.  I raised this point only to draw the authorities' attention.



	In principle, I absolutely support the urgent passage of the Bill and I consider the amendment to be entirely consistent with the Basic Law.  I hope members of the public will face the interests of Hong Kong squarely and make the right comments.  I so submit.          





PRESIDENT (in Cantonese): Mr YEUNG Yiu-chung.





MR YEUNG YIU-CHUNG (in Cantonese): Madam President, the meeting this afternoon is a very special one, since the Immigration (Amendment) (No. 5) Bill 1997 submitted by the Administration will go through three Readings at one go.  I feel a bit resigned about the serious problem caused by the previous government's blunder, the result being the SAR Government has to face a most grim situation immediately after its establishment.  Thus I agree that we should urgently make legislation by way of this Bill.  



	Since the implementation of the Basic Law on 1 July, the children of some Hong Kong permanent residents born in the Mainland have sneaked into Hong Kong, claiming that they have the right of abode here.  Between January and March 1997, the number of child illegal immigrants who surrendered to the Immigration Department hit a record high of 1 244.  The few days between July 1 and now saw a dramatic increase of child illegal immigrants who surrendered themselves, at over 400.



	Under the existing law, the Director of Immigration does not have the statutory power to repatriate these eligible child illegal immigrants to China.  However, if this is not done, it is bound to trigger off a large-scale wave of people sneaking into Hong Kong.  If all these children are allowed to stay in Hong Kong now, it will put intolerable pressures on the Hong Kong community.  This is a knotty and serious problem.  Any procrastination would only cause it to deteriorate and run out of control.  Thus we have to urgently legislate to give the Director of Immigration statutory powers to ensure that the eligible children will arrive in an orderly manner and through legal means, in order to stop the wave of people sneaking into Hong Kong.  This is an urgent and essential task.  



 	In my opinion, the enactment of this law is not only legitimate, but also sensible and reasonable.  By "legitimate", I mean that it is consistent with the Basic Law.  Article 24(2)(3) sets out only a principle.  In practice, the status of the eligible children has to be verified through a legally recognized method.  The paragraph following Article 24(6) reads: "The above-mentioned residents shall have the right of abode in the Hong Kong Special Administrative Region and shall be qualified to obtain, in accordance with the laws of the Region, permanent identity cards which state their right of abode."  In particular, I want to point out that it is specified here that this must be done in accordance with the laws of the SAR.  Thus the vetting and approval of the entry of eligible children into Hong Kong must comply with the relevant provisions of the Basic Law.  



	By "sensible", I mean that this Bill rules out illegal immigration, out of concern for the safety of child illegal immigrants and fairness to those children waiting in the queue to come to Hong Kong.  This is extremely humanitarian.



	By "reasonable", I mean that this Bill has taken into account the affordability of Hong Kong society and is consistent with the overall interest of Hong Kong.  If we do not regulate the entry of those children who claim to have the right of abode, a wave of people sneaking into Hong Kong on a larger scale is bound to be triggered off.  Both eligible and ineligible children would flood in, causing unnecessary confusion and putting unnecessary pressure on Hong Kong society.



	This Bill sets up a fair, just and equal mechanism to regulate the exercise of the right of abode by those children who claim to have such right.  Therefore, we should say that this Bill is not only legitimate, but also sensible and reasonable.



	Of course, the main objective of this Bill is to prevent eligible children from sneaking into Hong Kong, the focus being on "interception".  In my opinion, "diversion" instead of "interception" is the solution to the problem of the arrival of eligible children.  "Interception" is not a fundamental solution, but only a temporary solution.









	According to the present schedule, it would take four years for all 66 000 eligible children to be admitted into Hong Kong.  I consider the waiting time of four years too long and that it can hardly stop the wave of people sneaking into Hong Kong.  Actually, the Government should appropriately enlarge the present quota of 150 in order to shorten the waiting time from four to two years.  A period of two years is acceptable and reasonable.  However, if the time is too short, it will also create problems.  We have to take special account of the receptability of the education sector.  Not only must schools provide places to these newly-arrived immigrants, but also maintain the existing quality of education, as well as upgrading and improving the quality of education continuously.



	In my rough estimate, among the 66 000 children likely to arrive, approximately 39 600 are of school age.  Calculating on the basis of two years, 19 800 children must be accommodated each year.  Each class out of a total of  32 500 classes in Hong Kong schools has to take in an additional 0.6 pupil.  This is acceptable and a balance between the quality of education and the supply of places can thus be struck.



	With these remarks, Madam President, I support the Bill.           





PRESIDENT (in Cantonese): Mr NG Leung-sing.





MR NG LEUNG-SING (in Cantonese): Madam President, the debate over this  Bill just now has led me to think about two questions related to this Bill. 



	First, do people who enjoy the right of abode or whose right of abode has not been established need identification documents when they enter and leave Hong Kong?



	Second, should illegal immigrants whose right of abode has not been established be treated differently according to their sex and age?  Furthermore, should different criteria be established for children?  These are questions which we have to take into careful consideration in our scrutiny of this Bill.  







	Regarding Article 24 of the Basic Law which the Honourable YEUNG Yiu-chung also mentioned, Members have expressed concern about possible legal challenges if this Bill is passed.  In my opinion, there is a need to specify under Article 24 of Chapter III that the six types of residents referred to as "The above-mentioned residents" are permanent residents with the right of abode in the SAR and are eligible to obtain permanent identity cards stating their right of abode in accordance with the laws of the SAR.  Without this identity card, how can the persons concerned enter and leave Hong Kong?  When we go through customs now, as a rule, we have to produce travel documents.  How can the problem be solved if one does not have such an identification document?  In fact, we should have considered Article 24 of the Basic Law earlier.  Some Members mentioned that this Bill might have come too late.  We have to face the reality that this provision urgently needs elaboration.  



	Last night, Members of this Council worked all through the night in order that this essential provision can pass all three Readings today.  In order to solve a problem of concern to the public and due to the necessity of implementing this Bill, I will support this Bill which urgently need to be passed.



	Madam President, I so submit.





PRESIDENT (in Cantonese): Mr Frederick FUNG.





MR FREDERICK FUNG (in Cantonese): Madam President, I would like to put forward two points on today's Bill, since Members have already discussed other issues, and the Honourable Bruce LIU has also spoken on behalf of the Association for Democracy and People's Livelihood (ADPL).  The first point I would like to make concerns the definition of permanent resident and the right of abode in Article 24 of the Basic Law.  I hope Members can look at Article 24 carefully.  Actually, we are talking about two things.  The first thing is the right of abode, and the second is the permanent identity card, which is an instrument.  Does the right come before the identity card?  The impression I got from Members seems to be that the identity card comes before the right, meaning that people will have the right only if they have the identity card.  Without the identity card, they will not have the right.  I think it should be the other way round.  People should get an identity card only if they have the right.  Without the right, they cannot get the identity card.  The right should come before the identity card.  Therefore, let us look at the last two paragraphs of Article 24.  Let me read them out "The above-mentioned residents", that is, the six categories of residents mentioned before, "shall have the right of abode in the Hong Kong Special Administrative Region and shall be qualified to obtain, in accordance with the laws of the Region, permanent identity cards which state their right of abode."  This paragraph clearly states that the right of the persons concerned must be established first.  If they come under one of the six categories of residents, they shall have the right of abode.



	Secondly, it is about non-permanent residents of the SAR.  The second paragraph confirms what I said just now.  We should look at the other category of person ─ the non-permanent residents of the SAR ─ from a different perspective.  These persons are not permanent residents but are qualified to obtain Hong Kong identity cards in accordance with the laws of the SAR only that they do not have the right of abode.  In other words, having an identity card does not mean having the right of abode.  With the identity card, these persons can live here, but it does not mean that they have the permanent right of abode in Hong Kong.



	The said two paragraphs clearly set out the fundamental rights given by constitution to the six categories of persons mentioned above.  I hope Members will not put the cart before the horse.  Instead, Members should note that the six categories of persons listed in Article 24 of the Basic Law have been given the right of abode constitutionally speaking.  The only question is how they can prove that they have the right of abode.  If we are talking about persons listed in category (3), as long as someone has sufficient documents to prove that he comes under category (3) one day, he will have the right of abode, rather than waiting for the Government to issue to him a Certificate of Entitlement to the Right of Abode (certificate of entitlement).  The issue of the certificate of entitlement might mean that he has proved that either his father or mother is a permanent resident of Hong Kong.  However, the Government is now using administrative measures to prevent some persons who originally have the right of abode from coming to Hong Kong by not issuing to them the certificate.  Thus the certificate of entitlement has become an administrative tool to prevent and stop some persons with the permanent right of abode to come and reside in Hong Kong.  I think this is the crux of the entire debate.  While the constitution has given those six categories of persons the right of abode, does our Administration have the right to prevent or delay the arrival of those with the right of abode by means of the certificate of entitlement?  If it takes the Government 10 years to issue the certificate of entitlement, then the persons concerned would not have the right to come and reside in Hong Kong during these 10 years.  Does the Government have such power?  Although the Government has not set out in the laws that it will not issue the certificate of entitlement, it might issue it only after 10 or even 20 years.  Or it might issue it to the applicant at his graveside after the applicant has passed away.  Thus I think that this Bill has cast doubts in people's minds, and I believe that it has breached Article 24 of the Basic Law.



	The second point I would like to make is that many Honourable colleagues have cited Article 23 of the Basic Law to prove that the procedures are reasonable.  Sorry, it should be Article 22.  Article 23 is related to subversion.  I always say Article 23 because I am often worried about it.  Let me read out one of the paragraphs in Article 22.  I hope Members have the Basic Law at hand, but some Members may not have it.  The Article states: "For entry into the Hong Kong Special Administrative Region, persons from other parts of China must apply for approval.  Among them, the number of persons who enter the Region for the purpose of settlement shall be determined by the competent authorities of the Central People's Government after consulting the government of the Region.".  I think the "persons" mentioned here are not those who have the right of abode, since they are dealt with in Article 23 which is about the relationship between the central authorities and the SAR ─ sorry, it should be Article 22 and not Article 23.  They are dealt with in Chapter II on the relationship between the central authorities and the SAR.  Clearly, the persons referred to here are mainly persons under the Central Government, while the permanent residents of the SAR should come under Chapter III, rather than Chapter II.  Since provisions in the Basic Law concerning persons from other parts of China who want to enter Hong Kong are found in the chapter on the relationship between the central authorities and the SAR, in my interpretation, these persons should not come under the categories of those with the right of abode in Hong Kong.



	The third point I would like to make is that while Article 24 of Chapter III mentions six categories of persons, this Bill is only intended to restrict, stop or prevent the entry of persons listed in category (3) in Article 24.  Actually, Members have only talked about the children born in China to permanent Hong Kong residents, without mentioning what would happen to those born in the United Kingdom, the United States and Australia.  Unless otherwise specified, my understanding is that they can all come to Hong Kong.  I hope the Administration will answer this question.  If everybody other than those born in the Mainland can come to Hong Kong automatically, there is a problem.  I do not know whether this is a misunderstanding on my part.  Since I received a copy of this Bill less than 24 hours ago, I did not have sufficient time to study it in detail.  But I hope that the Administration will answer my question later.  If the Government is only pinpointing at those persons born in the Mainland, this will easily give rise to the problem of infringement of human rights, that is, discrimination.  In other words, children in the Mainland to permanent residents of Hong Kong would be bound by this Article, while those who are not born in the Mainland would not be affected.  Of course, if the Administration answers that this would be binding not only on children born in the Mainland, but also on children born in the United States and other countries, then my point or argument would have missed the mark.  I hope that the Administration can clarify this later on.



	Having said so much, I am actually focusing on the question of the right of abode and identity card as referred to in Article 24 of Chapter III, that is, the right comes before the identity card.  In other words, even if Members have lost their identity cards, the Government has no right to deport us for we are permanent residents.  Even if Members have lost their identity cards for one, two or three years, they can still get replacement cards at any time.  The Government has no right to deport Members since the right of abode comes before the identity card.



	Thank you, Madam President.





PRESIDENT (in Cantonese): Mr YUEN Mo.





MR YUEN MO (in Cantonese): Madam President, shortly after the establishment of the SAR Government, hundreds of children who had entered Hong Kong through illegitimate channels went to the Immigration Department in stormy weather to apply for residence.  I find this situation rather grave and urgent.



	Of course, it is unreasonable for parents and children to live apart on two sides of the border over long periods of time.  All parents wish to live with their children.  Therefore, the Government should try to let parents and children reunite as soon as possible.  To achieve this, it must speedily legislate to solve the problem satisfactorily, so that the persons concerned can enjoy the right conferred upon them by virtue of Article 24 of the Basic Law.  Thus I support putting the Bill through its three Readings today.



	Of course, some people think of us as a rubber stamp.  I take the opposite view.  We have to be accountable to society and the public.  Our Government is a responsible one, so is this Council.     



	Regarding the retrospective effect of this Bill, although we sympathize fully with those child illegal immigrants, there are still 66 000-odd children in mainland China who want to come to Hong Kong as soon as possible according to the Secretary for Security.  The SAR Government has liaised with the Chinese Ministry of Public Security in order to work out a more effective solution.



	At present, the majority of parents have queued up and followed the normal procedures by filing applications for their children to come to Hong Kong.  If we give priority treatment to some children who had entered Hong Kong not by following the normal procedures, it might lead to unnecessary misunderstanding and encourage children now waiting in the queue to come to Hong Kong illegally.  This is not only unfair to those who abide by the law, but could also trigger off a wave of people sneaking into Hong Kong which might run out of control.  Thus, I think this legislative exercise is both necessary and timely.



	With these remarks, I support the three Readings of the Bill.  Thank you, Madam President.     





PRESIDENT (in Cantonese): Mr Andrew WONG.





MR ANDREW WONG (in Cantonese): Madam President, I now speak with rather mixed feelings.  To start with, since I have not participated in the debates of the legislature for a long time, I am rather out of touch.  I hope Members will excuse me if I speak not too clearly.  But the main reason why I have such mixed feelings is ......





MR BRUCE LIU (in Cantonese): Madam President, a point of order.



PRESIDENT (in Cantonese): Mr LIU, do you have a point of order?





MR BRUCE LIU (in Cantonese): Since there are less than 30 Members here, could you please summon other Members to listen to the Honourable Andrew WONG's speech?  (Laughter)





4.59 pm 



PRESIDENT (in Cantonese): Sorry, Mr WONG, please hold a minute.    Clerk, please sound the bell.





5.00 pm



A quorum was then formed.





PRESIDENT (in Cantonese): Mr WONG, now we have a quorum, please continue.  





MR ANDREW WONG (in Cantonese): The problem of children related to Article 24(2)(3) of the Basic Law is extremely serious and is in urgent need of a solution.  Therefore, in principle I support putting the Bill through its three Readings today in order to arrive at some sort of solution.  I voted for the motion just now.  You saw five Members, failing to count me as the sixth one.  I want to make this clear now, lest there be any misunderstanding.



	I have ambivalent feelings because basically I cannot agree with the proposal.  To really solve the problem related to Article 24(2)(3) of the Basic Law, we must separate these people from those who are coming to settle or reunite with their families in Hong Kong and set another quota for these people to allow them to come as soon as possible.  On this premise, I fully agree that a Certificate of Entitlement to the Right of Abode (certificate of entitlement) should be issued.  Unfortunately, the proposed solution is not like this.  I note from the speeches of Members that basically the solution is still focused on family reunion, meaning that the parent or the mother should come along with the children.  Children of persons who have not lived in Hong Kong for seven years have to apply in the same manner as well.  It is indeed impossible to solve the problem by this way.  Therefore, basically I cannot support the content of this Bill.



	However, since the Government has submitted this Bill for three Readings, I have no alternative but to propose an amendment, in the hope that Members will accept my amendment to further solve the problem.  Basically, according to my proposed amendment, a person remaining in Hong Kong may still lodge an appeal and need not be repatriated at once.  However, this might send out a wrong message, resulting in people flooding into Hong Kong.  I was really at a loss as to what to do.  This is why I said during the House Committee meeting this morning that I was in a dilemma.  There was even not enough time for me to draft the amendment.  Even if the amendment is agreed by Members, despite the fact that I did not have sufficient time to draft my amendment, it may still be unable to solve the problem and it may still go wrong.



	I do not understand why Members are so confident that the problem will be solved by simply supporting the Government.  I do not think so.  Under these circumstances, I have to talk about the content of my amendment too.  Though I can talk about it later, I would only like to raise a few points for the time being.  First, in my opinion, the requirement for children to apply for a certificate of entitlement to be affixed to their travel document, thus linking it with the One-way Exit Permit (one-way permit) system, must be abolished.  In this respect, I have proposed three amendments.  The first amendment is to delete the wording "and affixed to such travel document" in section 2AA(1)(a) proposed by clause 4.  The second amendment is to delete "and affixed to such travel document" in section 53D(3)(a) proposed by clause 7(b).  Lastly, the Chinese and English wording in respect of "This certificate is valid only if it has been affixed onto a valid travel document issued to the holder of this certificate" as contained in the sample certificate of entitlement in clause 10 should be deleted.  I hope this can make it unnecessary for the certificate of entitlement to link with the one-way permit system, before we deal with the issue of quota. 



	Since the Government has said four years, Members hold great hopes that we can compel the Government to follow up this matter in two years' time.  However, if the certificate of entitlement must be affixed to a travel document, it would not be up to the Hong Kong authorities to decide.  In that case, we will have to convince the Chinese authorities that this is not a matter of family reunion, but a matter of the right of abode.  The authorities cannot deprive the children of their right of abode.  Just now, the Honourable Ronald ARCULLI seemed to have mentioned one point concerning another amendment, that is section 2AE.  I do not know whether or not Mr Ronald ARCULLI intends to propose an amendment to delete it, that is, the provision stipulating a person may not apply for a judicial review before the Tribunal's decision.  I thought Mr Ronald ARCULLI had intended to propose this amendment.  If the President permits, may I add an amendment now to delete this provision?  I propose to delete section 2AD(3), that is "no appeal shall be lodged under subsection (1) or (2) at any time at which the appellant is in Hong Kong".  In my opinion, this provision will deprive the persons concerned of their rights.



	Due to the above reasons, the proposed section 2AE and section 2AD(3) must be amended, otherwise, this Bill will be unacceptable.  I say this because I do not want to go on talking endlessly.  I just want to say that I totally agree with the first two arguments put forward by Mr Frederick FUNG.  He has managed to refute not very explicitly certain arguments of the Honourable LAU Kong-wah and illustrated with a simple example that one has the freedom to leave Hong Kong.  While Mr LAU Kong-wah cited Article 32 in reference to valid travel documents and restrictions, what if someone has lost his valid document or has applied for a valid document such as a passport but the authorities has failed to issue him with the document even after 99 years?  For instance, if you are my creditor and I owe you money, you will have a right to recover the debt from me.  However, if I fail to pay you back for a long time, of course you can resort to other means to take the matter to the court in order that the debt can be recovered.  This shows that it is not absolutely impossible for restrictions to be imposed.  However, the restrictions must be reasonable.



	Later on, I will move my amendment.  I will also support Mr Ronald ARCULLI's amendment to clause 1(2).  I will also support all the amendments to be moved by the Honourable Bruce LIU.  I hope Members will support these amendments, so that we can enact not only legitimate and fair laws, but laws that are in keeping with perhaps the interests of many people of Hong Kong.  As members of the public are afraid that they will have their interests taken away or shared with others, we must be fair and compassionate, not to mention that those people are our compatriots.  Moreover, the Basic Law has already specified that they have the right of abode in Hong Kong.



	Thank you, Madam President.



PRESIDENT (in Cantonese): Mr Ronald ARCULLI.





MR RONALD ARCULLI (in Cantonese): Madam President, I would like to seek a clarification by Mr Andrew WONG.  If the Certificate of Entitlement to the Right of Abode is not linked with the One-way Exit Permit or travel document and this situation occurs in China, could I call it (please forgive me for using coarse language) a one-door system rather than a two-door system?  In other words, it will only be necessary to go through one hurdle instead of two doors or two hurdles.  I would like to ask Mr Andrew WONG to clarify this point.  Thank you.





PRESIDENT (in Cantonese): Mr Andrew WONG.





MR ANDREW WONG (in Cantonese): Madam President, with your permission, what I meant is, after obtaining the Certificate of Entitlement to the Right of Abode, if it is decided after discussion that the One-way Exit Permit is not needed for the purpose of coming to Hong Kong, then the person concerned can use this channel to come here.  The mother can also choose to keep her child under her care until she obtains the One-way Exit Permit on the ground of family reunion when she can come to Hong Kong with her child.  In fact, the issue will become simpler this way.  I think I should not elaborate further.



	Pardon me, Madam President.





PRESIDENT (in Cantonese): Secretary for Security.





SECRETARY FOR SECURITY (in Cantonese): Madam President, I have listened carefully to Members' comments on this Bill and I would like to make a brief response at this stage.  In fact, the arguments touched on by many Members in their speeches have been explained by me in my speech moving the Second Reading.  Now I would like to raise a few points.







	Firstly, some Members questioned whether or not this Bill is in breach of the Basic Law.  I would like to reiterate here that, according to the legal advice we gathered, the six categories of persons specified in Article 24 of the Basic Law are, in principle, entitled to the right of abode in Hong Kong.  In accordance with the principle of the Basic Law, we can enact local legislation to lay down the details for establishing the status of these six categories of persons.  For instance, the Basic Law specifies that a Chinese national born in Hong Kong can enjoy the right of abode here.  However, the legislation enacted by this Council provides that a Hong Kong-born Chinese national will not be entitled to the right of abode if his parents are not residents in Hong Kong.  Another example is this Council has, on previous occasions, legislated to provide for, under various circumstances, whether an illegitimate child is entitled to the right of abode as well as how he can acquire this right.  Similarly, we can also legislate now to provide for how people who are entitled to the right of abode under Article 24(2)(3) of the Basic Law can establish and prove their right of abode.  Hence, we do not agree that this Bill is in breach of the Basic Law.



    Secondly, some Members considered that this Bill should not have retrospective effect.  In this connection, I have already put forth our argument at the beginning of the Second Reading.  I will explain it in detail later at the Committee stage.  Now I would only like to point out once more that this Bill will definitely not carry retrospective effect in respect of criminal liability.  This way of dealing with the matter is also the fairest for those law-abiding people waiting in the Mainland for verification of their status.  This will also have a decisive impact on whether the whole Bill should be retrospective.  I would like to remind Members that, in defending the principle of fairness, we cannot tolerate even a single person jumping the queue.  Some Members may think that the problem created by allowing 1 000 illegal immigrants to stay here will not be too serious.  But the real problem is whether this is fair to the 60 000-odd children and their families?  If this Council sends out the message that those who are law- abiding will suffer losses, our society will have to pay an even greater price for this wrong message.  



	Thirdly, are the proposals contained in this Bill unnecessary?  Is it because Hong Kong has sufficient capacity to absorb all the people outside Hong Kong who have the right of abode here, or because each school can provide dozens of additional school places, then the problem can be solved?  First of all, I would like to point out that, though we estimate the number of eligible children to be approximately 60 000, I dare say, if we do not have this Bill, the number of people coming to Hong Kong will definitely be more than 60 000.  If anyone who claims to have the right of abode can, after entering Hong Kong illegally, wait here for verification of his status and lodge an appeal if his status is not verified, more ineligible people will come here to "try their luck" in the hope that they can go through the hurdle by taking advantage of the chaotic situation.  Even they may be repatriated eventually, they will still be able to stay in Hong Kong a little longer before they are repatriated.  If we allow such things to happen, we will expose our entire immigration system to an extremely serious threat.  Furthermore, we cannot assume these 60 000 children are so evenly distributed in terms of their age so that the problem will be solved just by adding some school places in each of the grade.  As the Secretary for Education and Manpower said, if we allow all of the above-mentioned Mainland-born children to come to Hong Kong in two years, the quality of our education will decline ─ one thing that the general public do not want to see, especially now when the community is concerned about how we can improve the quality of our manpower and the competitiveness of our next generation.  Therefore, this give us even more reasons not to bear this risk of "going backward while others are moving forward".  



	Fourthly, Mr Bruce LIU and Mr Frederick FUNG just now criticized that this Bill contained some discriminatory elements for it was applicable only to Mainland-born children but not to those who are born overseas.  Their understanding of this Bill was actually wrong.  To start with, the Bill has not categorized the people who have the right of abode under Article 24(2)(3) of the Basic Law according to their place of birth.  In other words, those who are born outside Hong Kong and who claim to have the right of abode pursuant to Article 24(2)(3) of the Basic Law are all subject to this Bill.  They have to submit either one of the three types of documents specified in this Bill in order to prove and establish such right.



	Fifthly, I would like to respond to Mr Ronald ARCULLI's comments in connection with the procedure for appeal.  The appeal procedure contained in this Bill has been designed specifically in the light of this issue.  The objective of the procedure is to allow the independent members of the Immigration Tribunal to decide on an appeal on the basis of the information submitted by an appellant.  If we allow appellants not to follow the abovesaid appeal channel as specified in the Immigration Ordinance, and to directly apply for a judicial review to the court instead, some people may make use of this method to lengthen their stay here.  Moreover, the court will be subject to even greater pressures.  We should note that this Bill allows an appellant, after the making of a decision by the Tribunal, to appeal to the court or apply for a judicial review.  Just now, Mr ARCULLI also asked whether those children, who are at present in Hong Kong but will be repatriated will be given the pirority to come to Hong Kong if this Bill is passed.  Under the proposed certificate of entitlement scheme, children claiming to be eligible will have to take the initiative to apply for verification of their status.  However, arrangements have been made for the eligible children to come to Hong Kong under a special quota, and most of these children who are at present in mainland China have already applied for the One-way Exit Permit (one-way permit).  Therefore, we can regard their application for the one-way permit as an application for the certificate of entitlement.  Therefore, there is no need for them to apply again.  For those who have come to Hong Kong by illegal means, if they have already applied for the one-way permit in the Mainland, then depending on individual cases, they may not have to wait too long before they are granted the certificate of entitlement and one-way permit through the normal channel and order.  The length of the waiting period will depend on when they lodged their application for the one-way permit.



     We will definitely not encourage illegal entry.  Or maybe we can say that we will definitely not grant privileges to those who jump the queue.  We would not want to see as a result of the passage of the Bill today, the 1 400 children will have to be repatriated tomorrow, and the day after tomorrow, they are back to Hong Kong legally by holding a one-way permit.  Of course, if this Bill is passed, we will surely handle with care these 1 000-odd children who are now staying in Hong Kong illegally.  We too understand how they feel and we will try our best to avoid taking any unnecessary action to minimize the possibility of legal proceedings.  



     Lastly, many Members have pointed out that the passage of this Bill does not mean the the end of the matter.  I, too, wholly agree with this point.  We will continue to discuss with the authorities concerned in the Mainland to examine if the special quota for the eligible children can be raised out of the daily quota of 150, in the hope that we can allow these children to come to settle in Hong Kong within the next two years.  If any progress is made in this aspect, I will report to this Council as soon as possible.  We will also review how we can improve the system of one-way permit as well as its operation, in order to bring it more in line with the times to meet the needs of different types of people, and to cope with our long-term development and planning for the formulation of policies.  



	With these remarks, Madam President, I hope that Members will support this Bill. 





PRESIDENT (in Cantonese): I now put the question to you and that is: That the Immigration (Amendment) (No. 5) Bill 1997 be read the Second time.  



	Will those in favour please say "aye"?



(Members responded)





PRESIDENT (in Cantonese): Those against please say "no".



(Members responded)





PRESIDENT (in Cantonese): I think the "ayes" have it.





Mr Frederick FUNG rose to claim a division.





PRESIDENT (in Cantonese): Council shall proceed to a division.





PRESIDENT (in Cantonese): Members, the question now put is: That the Immigration (Amendment) (No. 5) Bill 1997 be read a Second time.



     Will Members please register their presence by pressing the top button and then proceed to vote by pressing one of the three buttons below?





PRESIDENT (in Cantonese): Before I declare the result, Members may wish to check their votes.  Are there any queries?  The result will now be displayed. 









Mr WONG Siu-yee, Mr James TIEN, Mr David CHU, Mr HO Sai-chu, Mr Edward HO, Dr Raymond HO, Mr NG Leung-sing, Prof NG Ching-fai, Mr Eric LI, Mr LEE Kai-ming, Mr Allen LEE, Mrs Elsie TU, Mrs Selina CHOW, Mrs Peggy LAM, Mr Henry WU, Mr Henry TANG, Mr Ronald ARCULLI, Mr YUEN Mo, Mr MA Fung-kwok, Mr CHEUNG Hon-chung, Dr TSO WONG Man-yin, Mr LEUNG Chun-ying, Dr LEONG Che-hung, Mrs Sophie LEUNG, Mr HUI Yin-fat, Mr CHAN Wing-chan, Mr CHAN Kam-lam, Mr TSANG Yok-sing, Mr CHENG Kai-nam, Dr Philip WONG, Mr Kennedy WONG, Mr Howard YOUNG, Dr Charles YEUNG, Mr YEUNG Yiu-chung, Mr IP Kwok-him, Mr CHIM Pui-chung, Mr LAU Kong-wah, Mr LAU Wong-fat, Mrs Miriam LAU, Mr Ambrose LAU, Mr CHOY Kan-pui, Mr Paul CHENG, Mr CHENG Yiu-tong, Dr TANG Siu-tong, Mr Timothy FOK, Mr KAN Fook-yee, Mr NGAN Kam-chuen, Mr LO Suk-ching and Mr TAM Yiu-chung voted for the motion.





Mr MOK Ying-fan, Mr CHAN Choi-hi, Mr Frederick FUNG, Mr Andrew WONG, Mr Bruce LIU, Dr LAW Cheung-kwok voted against the motion.





THE PRESIDENT announced that there were 49 Members in favour of the motion and six against it.  She therefore declared that the motion was carried.





5.25 pm



PRESIDENT (in Cantonese): Honourable Members, the Second Reading of the Immigration (Amendment) (No. 5) Bill 1997 was carried.  Three Members, including Mr Ronald ARCULLI, Mr Andrew WONG and Mr Bruce LIU, and the Secretary for Security have proposed amendments to the Bill and the amendments will be moved at the Committee stage.  Though I have agreed to dispense with the notice of the amendment, Members may still need some time to study the amendments in detail.  In order to give Members some time to understand and study the amendments, I now announce that the Council is suspended and would resume at 6.00 pm.



Council suspended.





6.03 pm



Council then resumed.





Committee Stage of Bill



CHAIRMAN (in Cantonese): Bill: Committee stage.  Council is now in Committee.





IMMIGRATION (AMENDMENT) (NO. 5) BILL 1997



CHAIRMAN (in Cantonese): I now propose the question to you and that is: That the following clauses stand part of the Bill.





CLERK (in Cantonese): Clauses 3, 5, 6, 8, 9 and 11.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





CLERK (in Cantonese): Clause 1.











CHAIRMAN (in Cantonese): Mr Ronald ARCULLI.





MR RONALD ARCULLI: Madam Chairman, I move that clause 1 be amended as set out in the Agenda at this meeting.



	I have given Members some of the reasons for this amendment, and if I could summarize this for Members.  Insofar as the Government's position, Madam Chairman, they really have four points.  First, it is unfair to the 66 000, that is, waiting, orderly queue in China.  Secondly, the Administration would not know how to challenge a date of entry should they come across illegal children immigrants from China.  Thirdly, that this Council will be sending out a wrong message by tolerating unlawful behaviour, or unlawful entry into Hong Kong, if we do not accept the retrospective provision under clause 1(2).



	Insofar as the first point is concerned I really have two answers.  What we are dealing with now is we are dealing with reality.  We are not dealing with supposition.  The second point is that I asked the Government very clearly to state their position as to whether the children whom they wish to repatriate to China, whether any of them will be given priority treatment over and above their entitlement.  I think the Secretary for Security tried to give me, I suppose, as straightforward an answer as he could in the circumstances, but unfortunately the clarity was not there.  What he said was that there is a special quota but that it depends on this, that and the other.  



	The question, Madam Chairman, is really very simple.  This Council is being asked to pass a law with retrospective effect based on unfairness to 66 000.  If the 500, or the 5 000, who are going to be repatriated from Hong Kong gets on the top of the pile, head of the queue, are we being asked, in fact, to pass retrospective legislation to endorse a behaviour which the Government condemns?



	On the second point about challenging an entry date, I must say I am a bit surprised because we are only dealing with a very short period of time.  We are dealing with a period of time between 1 July and today, and perhaps tomorrow.  In any event, not more than 10 or 11 days.  







	Secondly, my understanding all my life is that the two officials, government officials, who are the most powerful in the world, irrespective of rank, are an immigration officer and a customs officer.  You can go before the immigration officer in any country in the world with all the visas that you require.  If he or she does not like the look of your face, does not think that you are a bona fide business person or a tourist, or for that matter thinks you might be there to marry a local native, do you think you will get entry?  Of course not.  And yet, when it comes to a simple issue like proving when they landed, we are being told by our Hong Kong officials that they will have grave difficulties.



	No one pretends to have absolute proof of anything, Madam Chairman, but obviously, to persuade the requisite immigration officer that a person has landed in Hong Kong between 1 July and 9 July, or whatever, you have to come up with substantial proof.  Now, they say that, well, you might encourage people to make false affidavits, produce false evidence to say, "yes, I saw so-and-so and he did arrive."  Well, where did he see him?  You do not accept it just on the say-so or certainly not the parents and indeed any adult.  You have to double check that.  You can certainly check it.



	As far as the third point is concerned, it is about this Council sending out the wrong message.  Well, I wish we had been told about this, Madam Chairman, about four weeks ago, because if we we had been told that we were going to face today I might have considered a Members' Bill before 1 July.  Is it this Council's fault that we are facing the predicament that we are now facing?  It is not.  I do not want to, sort of, cast blame or anything like that, but I must say that any suggestion that this Council, if it does not accept the retrospective provision under clause 1(2), is sending out a wrong message, is in my view unfair and wholly wrong on the part of the Secretary for Security to make that assertion.



	And lastly, Madam Chairman, I think as far as Members are concerned, all of us know what is at stake here today.  What is at stake here today is that in the first day of our sitting in this Council, we are being asked to pass a law dealing with the rights of residency of children born outside of Hong Kong, and not just in China, outside of Hong Kong.  We are being asked to back-date that law to    1 July.  



	Each of us must weigh up in our own minds and with our own conscience as to whether nine days, nine days, is worth the price to pay for this rather special power that any legislature, including this one, will have, particularly when the result may well be that despite a small majority that might agree with the Government, I hope not, but if a small majority should, how would they feel if the very children that were repatriated tomorrow were back in Hong Kong next week?



	Thank you, Madam Chairman.



Proposed amendment



Clause 1 (see Annex)





CHAIRMAN (in Cantonese): Does any Member wish to speak?  Mrs Selina CHOW.





MRS SELINA CHOW (in Cantonese): Madam Chairman, I would like to appeal for Members' support for Mr Ronald ARCULLI's amendment.  First of all, I would like to speak on the "spirit of law".  According to the spirit of law, we must have a law first before we can say that there is a law for compliance.  If we always say, "I do not like what you have done!"  However, when you did that, there was no law governing what you did.  Perhaps I enact a law now and have it backdated to the time you committed the act and say what you did was actually not in conformity with what I had in mind.  If I act like this, I think I am being fraudulent.  If we support giving the Government such retrospective power, we will be encouraging the Government to act dishonourably.  Of course we do not want to see the existence of loopholes.  If a mistake was made during the period between 1 July and 9 July, whose fault was that?  I am afraid different parties will have different excuses.  As Mr Ronald ARCULLI said just now, we do not wish to apportion blame.  After all, is it the fault of the former British Hong Kong Government, or the fault of the Chief Executive's Office?  Or is it because we fail to secure the co-operation from the public security authorities in the Mainland?  We can think of a lot of excuses.  In a nutshell, the "law" did not exist on 1 July and now we are asked to enact a piece of legislation and have it backdated to 1 July.  In other words, we are now setting the rules of the game for 1 July.  On what ground can the Government criticize that "we will encourage people not to abide by the law"?  What "law" does it refer to?  There was no such "law" on 1 July.  The only law in existence at that time was the Basic Law, and the Basic Law has provided for what kind of people have the right of abode in Hong Kong.  But now the Governments say that those people have violated the law.  Is the Government acting dishonourably?



	I feel that the Secretary for Security was trying to confuse the issue by saying that some people have jumped the queue.  The fact is there was no such a queue at that time.  As the queue was not there on 1 July, how could people jump the queue?  If the Government has already told someone where he should queue up, then it is wrong for him to jump the queue and he should be penalized by the Government.  However, it is provided in the Basic Law that he can stay and yet the Government stubbornly said that he has jumped the queue.  It is totally unreasonable for the Government to say that he jumped the queue on 1 July.

 

	That the Secretary for Security had tried to confuse the issue because Mr Ronald ARCULLI asked him earlier whether those who are being repatriated will be given preferential treatment in the form of a shortcut to Hong Kong.  The Secretary did not answer though what he said seemed to be an answer.  His reply was if those people had applied for a One-way Exit Permit, they might be able to come to Hong Kong earlier.  I now urge the Secretary for Security to answer my question: For those children who are already here during the period from 1 July to the day this Bill is passed, will arrangements be made to enable them to return to Hong Kong more expeditiously?  If so, it will be grossly unfair!  Yet the Government is trying to rationalize such an unfair situation.  In other words, the Government is making use of the rule of man and administrative measures.  But actually, the Government should act according to the law.  To force the Government to do so, we can simply refrain from giving retrospective effect to this Bill.  When those people arrived in Hong Kong, there was neither any queue for them nor any procedures requiring them to verify or prove anything.  We should not forcibly enact a law today and then say these people have failed to observe the law and have thus violated it.  This is certainly unacceptable.  This legislature should definitely not encourage such a spirit of law.  If we do it this way today, we will go against the spirit of guarding our posts as legislators.  Even if the Government says that we should do this in the public's interests, we still are not allowed to override the spirit of law.  We must act in a fair manner.  We cannot deny that we have such rules of the game for today, but we must also acknowledge the fact that these rules have not yet come into existence before then.



	Thank you, Madam Chairman.

CHAIRMAN (in Cantonese): Mr TSANG Yok-sing.





MR TSANG YOK-SING (in Cantonese): Madam Chairman, in discussing the retrospective effect of this Bill, Members of the Democratic Alliance for Betterment of Hong Kong (DAB) were very concerned about the problem raised by Mrs Selina CHOW.  The problem she referred to is somebody has done something but when he did it, no one told him what he did was wrong or he had violated the law.  Then, because of a sudden change in the so-called "rules of the game", he was told that what he did a few days ago was against the law and he would therefore be penalized.  If such an effect will be produced, we will hold that the retrospective effect is not permissible.  This is also in line with the spirit of the International Covenant on Civil and Political Rights.



	We have spent considerable time conducting in-depth discussions.  My colleagues from the DAB are of the opinion that the only criminal acts prescribed in the Bill are only restricted to the two kinds of acts specified in clauses 4 and 5, that is to say, any person who offers to apply for a Certificate of Entitlement to the Right of Abode on behalf of another person in consideration of any advantage, as well as using forged documents or committing forgery of documents.  Apart from these two acts, we consider that the Bill has not turned the previously legitimate acts into criminal acts.  Moreover, we do not think that the back-dating of the Bill to 1 July will turn someone into a criminal because of the retrospective effect, except for the two offences I mentioned before.  However, the two offences simply do not have any retrospective effect.  In other words, the provisions relating to these two offences will not be back-dated to 1 July.



	In regard to the question as to whether the retrospective effect is essential, we will leave it to the government representatives to explain to Honourable colleagues.  But just as Mrs Selina CHOW said just now, I wonder why no one told me that what I was doing was wrong and after I had done it, somebody suddenly said that I had violated the law.  For this reason, we do not consider that we should support the Honourable Ronald ARCULLI's amendment.





CHAIRMAN (in Cantonese): Mrs Selina CHOW, are you seeking an elucidation?





MRS SELINA CHOW (in Cantonese): Madam Chairman, I would like to speak again but I will wait for my turn.     





PRESIDENT (in Cantonese): Mrs Elsie TU.





MRS ELSIE TU: Madam Chairman, first of all, let me make it clear that my primary concern is not with our reputation but for the children who have become the victims of the triads, in some cases, the parents who left them in China and the discriminatory law that separated them in the first place.  And they are now flooding into Hong Kong, and will now become members of one-parent families usually without their mothers.



	These children are also going to be victims of the previous Government which failed to prepare the schools, the housing and all the other facilities that are needed for children.  They have absolutely failed and now we are faced with some children coming in when we should be bringing in 66 000 all at once.



	In spite of the fact I consider that those who jump the queue by bringing some here to get priority in the queue, I do not think we can encourage them in their illegal activities, ostensibly these are triad activities.  If by law these children here have the right to stay in Hong Kong, then all 66 000 should be allowed to stay in Hong Kong.  They have the same rights and it is only because nothing has been prepared for them that they cannot come.



	I cannot agree with virtually rewarding parents, triads or smugglers because they broke the law.  Nor do I agree that this group should be brought back immediately.  They should be told to wait along with the others if they have to wait.  If anyone has to wait it should be everyone.



	Although there is one other point that does not come within the scope of this Bill but I have been talking about it for years and that is that we are actually creating social problems by creating one-parent families, and I would like to see the Administration looking into the possibility of bringing mothers with the children so we do not have these social problems.







	I would like to support Mr Ronald ARCULLI's amendment and I do agree with what Mrs Selina CHOW has said, but in all conscience, I cannot because I cannot see how we can favour one group above all the 66 000.

     

	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Dr LEONG Che-hung.





DR LEONG CHE-HUNG (in Cantonese): Madam Chairman, first of all, I hope Honourable colleagues can concentrate on solving the problem of the so-called "child illegal immigrants".  Instead of debating whether we should criticize the Government or the previous Government, or holding someone who has or has not made a mistake, I think we should be forward looking.  I hope that colleagues can really concentrate their speeches on this issue.



	Just now, Mr Ronald ARCULLI suggested that the retrospective effect should be removed in accordance with the spirit of law.  I consider that I can support it and I believe many of my colleagues in this Council can also support it.



	Nevertheless, a number of my colleagues are worried that if we remove the retrospective effect, it may give people a wrong message and even open the door for these illegal immigrants to keep flooding into Hong Kong.  These illegal immigrants will then try to establish the claim that they have arrived in Hong Kong before the passage of this Bill and therefore should be allowed to stay in Hong Kong.  Of course this is another issue instead of an issue of jurisprudence.  Perhaps this can be regarded as a moral issue.   But the question is: Will such a situation really occur?  Will this lead to an illegal influx of innocent children, regardless of danger, into Hong Kong?  In fact, the crux of the problem lies in the communication between Hong Kong and the relevant authorities in the Mainland.  I hope the Government will, when replying to us later, explain clearly, up to the present moment, how the relevant authorities in Hong Kong and the Mainland communicate with each other to minimize as far as possible the number of illegal exit.  This is because only by this means can the so-called dangerous procedures be reduced, thereby preventing the children to run risks of coming to Hong Kong, by sea or by land.



	Thank you, Madam Chairman.

CHAIRMAN (in Cantonese): Mr Eric LI.





MR ERIC LI (in Cantonese): Madam Chairman, regarding the speeches of Mr Ronald ARCULLI and Mrs Selina CHOW, although I share many of their views, I am still worried by some of the remarks they made.



	I will not doubt the Government's motive of dealing with the problem of child illegal immigrants this time.  In my view, we must not give these children or the "snake-heads" any messages that there might be a legal vacuum between 1 July and today that they can take advantage of.  If the Government said so at this time or even explicitly or implicitly stated that there would be an amnesty, I think that things would not be so quiet and calm over the past few days.  Today, the Government is going to formulate a policy in order to try its best to plug the loophole for these few days and this must be done thoroughly.  This is understandable and I think the Government should take up this responsibility.



	Although I think the Government is just discharging its duty, I absolutely agree with the spirit of law as mentioned by Mrs Selina CHOW.  As far as separation of powers is concerned, if the court, in making its judgement, has to consider what problems may be created in respect of legislation and administrative measures before deciding on how the original intent of a particular law should be, the court may not be able to carry out what it is obliged to do.  Similarly, legislators should not make decisions on the basis of whether the administrative arrangements will create problems or whether it will lead to legal proceedings.



	First of all, we should look at the importance of the posts guarded by legislators.  The law we make should not be easily subject to legal challenges.  Before we entered this Chamber, we saw on the television that a petition had been filed with the court.  First and foremost, we cannot run a legislative risk, that is, the law we make must be clear and specific and will not be easily subject to legal challenges.  According to the spirit of law, if a legal loophole is discovered today, we should plug it right from today and we should not pursue retrospectively the problems that have already arisen.  I totally agree with this and I understand that this is a very difficult decision.  I am also worried that it may give those who are waiting a wrong message that something has been done unfairly.  But I think it is impossible for this Council to bear all responsibilities because the problem is not of our doing.  If a legal vacuum really exists and it has been exploited by some people, what we can do now is to fill the legal vacuum instead of pursuing retrospectively the problems that have already arisen.  If we insist on pursuing the problems with retrospective effect, we will be actually abusing our authority as legislators.  Although there are precedents, I think the price we pay will be too high indeed.



	If the Secretary for Security feels that there are difficulties in enforcement, I hope he can table a new bill or subsidiary legislation for this Council's scrutiny.  This Council will provide as much assistance as it can in such areas like onus of proof to make the law clearer and make it more difficult for the courts to be challenged.  



	In fact, this legal loophole has already existed for a number of days.  But in the past few days, we did not see a great influx of child illegal immigrants though the Government said that there were tens of thousands of people waiting across the border.  Why?  We know that corresponding measures have been taken by the Mainland to strengthen the interception of illegal immigrants.  Therefore, the interception is successful not because there is no legal loophole, but because the security operations have been extremely successful.  I hope we can let the children and the "snake-heads" in the Mainland understand that from today onwards, the law in Hong Kong will be very clear and specific.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr TAM Yiu-chung.





MR TAM YIU-CHUNG (in Cantonese): Madam Chairman, concerning the proposal that we should complete all three Readings of the Bill in one go today or consider the retrospective effect of a piece of legislation, I am sure no legislator will have the least willingness to do so.  In my opinion, the Hong Kong Special Administrative Region (SAR) Government should understand that were it not because of some rather special reasons or because we are facing great difficulties that have existed for a long time, we would not have been required to tackle the problem in such a resolute and urgent manner.



	Just a moment ago, Mrs Selina CHOW emotionally pointed out that there was no queue before 1 July and that made it impossible for the people concerned to abide by the law.  I cannot share her argument because both the Chinese Government and the previous British Hong Kong Government have conducted numerous discussions about arrangements for these children to come to Hong Kong.  In addition, both Governments have put in place such procedures as status verification.  Of course, due to a limited quota, only a small number of children can come to Hong Kong.  Therefore, parents have become very anxious in hoping that they can reunite with their children as early as possible.  And this has given rise to acts of violating procedures or illegal entry. 



	In my opinion, although these children have the right of abode, this does not mean that they can enter Hong Kong illegally without meeting the relevant requirements.  If they do something like that, we may not be able to deal with it.  In this respect, Members have also raised many points like we disagree to the behaviours of not abiding by the rules or not adhering to the procedures.



	In my opinion, we should not say that the Administration has not made any arrangement at all.  This does not tally with the truth.  Lastly, I want to comment on the term "little snakes" we frequently mentioned.  This term is extremely inappropriate although it comes to people's mind easily.  In fact, those children have only entered Hong Kong illegally.  The term "little snake" is extremely inappropriate.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr Andrew WONG.





MR ANDREW WONG (in Cantonese): Madam Chairman, I would like to say a few words about the issue of queuing up because basically I have a different opinion on the whole scheme.  After a thorough analysis, I find that the so-called queue in which people are waiting is not the one we were talking about, that is to say, not the queue Mrs Selina CHOW just mentioned.  What she referred to is the queue for those who have the right of abode.  Of course, verification of stauts has to be done.  So in fact, no queue does really exist.  It just happens that some people have arrived in Hong Kong.  They are not necessarily "little snakes".  By the way, I do not like people calling them "little snakes" too.  Some of them might be overstayers holding Two-way Exit Permits.  Many people who are waiting are basically not Hong Kong permanent residents.  The children who were born to them after they have obtained the status of permanent residents are regarded as children.  They are also eager to come to Hong Kong for family reunion.  Therefore, we have to separate these two issues clearly.  In my view, the argument that someone has jumped the queue is somewhat neither fish nor fowl.  In order to solve the problem, we can agree that after the law is passed today, people have to queue up again with effect from today.  But those who have arrived in Hong Kong before today cannot be dealth with this way.  If we do so, the whole issue will be twisted.  But if we talk about the question of rights, we wonder if it is a question of civil law, criminal law or constitution.  We all know that this is not a criminal issue, but if administrative measures are adopted, many Members will be dissatisfied.  If we say that this is a constitutional issue, whereas human rights are conferred by the constitution, and assuming that the right of abode is conferred by the constitution, just as the endowment of civic rights by a nation, this can be regarded as a civil case much in the same way as a case of debt.  For instance, on 1 July, I, Andrew WONG, am the Government and you, the Honourable Mrs Rita FAN, is the President and I owe you $100,000.  On 9 July, I pass a law requiring that you have to go through certain verification procedure before I will repay you the sum of $100,000.  Moreover, the law is dated back to 1 July 1997.  Do Members think that this arrangement is right?  The problem concerned is not whether it is a criminal or civil case.  As we must face squarely the human rights conferred by the constitution, I fully support Mr Ronald ARCULLI's amendment.





CHAIRMAN (in Cantonese): In accordance with Rule 38 (1)(a) of the Rules of Procedure, a Member may speak more than once at the Committee stage.  Since Mrs Selina CHOW indicated that she wished to speak the second time, I now invite her to speak.  





MRS SELINA CHOW (in Cantonese): Madam Chairman, I would like to respond to the remarks made by Mr TSANG Yok-sing earlier.  In fact, the Government has also accepted that during the period between 1 July and 9 July or in the case this Bill is passed with retrospective effect, a person who entered Hong Kong without following the formal procedure was in fact staying in Hong Kong illegally.  It is only that the Government has made use of certain administrative measures and, as a result, laid no charges against that person.  But in fact, what he has done is a criminal act.



	I just want to clarify the remarks made by Mr TSANG Yok-sing earlier.  But I agree that when considering this issue, the most important principle is the one pointed out by Mr Andrew WONG just now.  I totally disagree with what Mrs Elsie TU said though I respect her very much.  I absolutely disagree with her point that we are now favouring a group or one group of people.  These people might have sneaked into Hong Kong but their entry is not necessarily unlawful.  The problem is if our society respects the rule of law, then the only law that was in existence during the period from 1 July to 9 July was the Basic Law no matter what.  The legislation we are now going to enact was not in existence at that time.  That being the case, the above-mentioned people would not have infringed the law.  They have only stayed in Hong Kong in accordance with the Basic Law and they have the right to do so.  We also agree to the Government's new arrangement requiring that these people have to follow the procedure to come to Hong Kong.  However, the application of this rule should not be backdated to 1 July.  I think this is the most important point we should consider.  Can we, as legislators, tell the public that the Government can pursue what they have done at any time with retrospective effect?  Maybe I can legislate to criminalize an act of a certain person or say that this act or that act is wrong?  We cannot do so.  I hope Members will cautiously consider what we are doing.  We cannot do it this way just because we say that the Government has administrative difficulties.  As legislators, we cannot go against the spirit of law by saying that this is the rule for today and changing the rule again tomorrow and the day after tomorrow as long as the rule is endorsed by the majority of the Members in this Council.  I think this will send out an extremely dangerous signal.  We have to let the public know that we are reliable and the spirit of law will always prevail. 





CHAIRMAN (in Cantonese): Mr Allen LEE.





MR ALLEN LEE (in Cantonese): Madam Chairman, the Liberal Party has gone through very long debates concerning the proposal that the three Readings of the Bill should be completed in a day.  Thinking that the issue is important, we therefore agree that the three Readings of the Bill should be completed today.  With regrets, we do not have the opportunity of discussing the issue in-depth with the SAR Government, that is, we have not held a meeting to study this piece of important legislation in-depth.  We would like to express our concern and worries about the three Readings of this Bill.

	In regard to the retrospective effect of this Bill, in my parliamentary experience only a very small number of legislations have been made with retrospective effect.  Moreover, we have to justify why a particular piece of legislation should have such an effect.  The Government claims that some people have jumped the queue.  Perhaps the situation is rather unique, even the Democratic Alliance for Betterment of Hong Kong (DAB) claims that some people have jumped the queue.  But I want to tell Members that there is no such queue.  On 3 July, the first working day after the handover, some people brought their children to the Immigration Department and claimed that they wanted to apply for permanent residence in Hong Kong on the basis of the Basic Law ─ their request was not without legal basis.  All people in Hong Kong know that we only had the Basic Law then.  Therefore, on 3 July and 4 July and even in recent days, people kept making such requests because we had not enacted any legislation at that time!



	Today, this Council has to enact legislation which stipulates that these people have to complete certain formalities before they can come to Hong Kong.  We agree to this arrangement and we also agree that there is urgency with this issue.  But concerning the issue of retrospective effect, do we think that it is fair to these people?  On what ground did they go to the Immigration Department?  Are they  fools?  Are those parents fools, too?  I think that whenever this Council passes legislation with retrospective effect, we have to be responsible for our acts.



	Today, Hong Kong people will see what decision Members make on such an important piece of legislation.  Would people say in the future that some other legislation should also have retrospective effect?  Even I, as a legislator, am also worried that this situation will arise in the future. Today we are not talking about jurisprudence, human feelings or whether people have not followed the prescribed procedures or whether they should queue up.  The problem we are now facing is that the Basic Law has given many people the right of abode in Hong Kong and so long as they can prove that either one of their parents is a Hong Kong resident, they can live here.  We do not intend to deprive anyone of his rights, but we have to tell people that from 9 July onwards, they should not sneak into Hong Kong and they should come to Hong Kong through formal and proper channels.



	I would like to ask Honourable colleagues whether it is worthwhile to pass retrospective legislation just for the sake of these few days.  I do not think this is worthwhile and I also think that this will open up a very serious loophole.



	I would like to ask the Government once more, how serious a problem should be before it should be solved with retrospective legislation.  Up to now, I have asked the Chief Secretary for Administration, the Financial Secretary as well as the Secretary for Security whether the problem is so serious that it is insurmountable.  However, they could not tell me how serious the problem is.  I should like to reiterate what Mr Ronald ARCULLI has just said.  Can the SAR Government assure this Council that, if this retrospective legislation is passed today, the Government will repatriate all child illegal immigrants who have recently come to Hong Kong, and it will not give them priority to return to Hong Kong?  This assurance must be unequivocal, otherwise, whatever intended by Members will be in vain because of all the reasons put forward by the Government.  It is the Government's responsibility to tell the remaining 66 000 people that they also have to follow the formal procedures to come to Hong Kong.



	Even though the Bill is passed today, I would like to hear the Government's unequivocal assurance.  Otherwise, I would ask the Government to give us a list of the names of the repatriated persons in future.  I would also follow up the case to see if these people have been given priority.  If yes, what we have done will be in vain.   Mr Ronald ARCULLI has proposed an amendment on the basis of the spirit of law as we have to be accountable to Hong Kong people and the law.  As a Provisional Legislative Council Member, I think that we cannot enact retrospective legislation just in the light of the present circumstances.  I hope the DAB can reconsider this.     	         





CHAIRMAN (in Cantonese): Mr TSANG YOK-SING.





MR TSANG YOK-SING (in Cantonese): Madam Chairman, I am confused by the speeches of Mrs Selina CHOW and Mr Allen LEE.  They stressed more than once that these children, who have arrived in Hong Kong after 1 July and who have become the subject of our debate today, have not jumped the queue or violated the law.  They seem to imply that they have entered Hong Kong in an open and aboveboard manner in accordance with the Basic Law.  I would like to ask how these children came to Hong Kong.  Had they entered Hong Kong by holding a copy of the Basic Law and pointing at it when they went through the immigration counters?  Would they be deemed to be entering Hong Kong legally? 



	Mr Allen LEE said that we cannot deprive them of the rights bestowed by the Basic Law.  It appears Mr LEE objects to the whole Bill rather than the retrospective effect.  If Mr LEE finds it acceptable if the Bill takes effect today or tomorrow, will he consider that as a deprivation of the rights of the above-mentioned people as bestowed by the Basic Law?  If Mr LEE thinks that the application of this Bill to those 60 000-odd people who abide by the rule and wait for their turn to come to Hong Kong is not a deprivation of their rights, why would the application of this same Bill to those who have not abided by the rule and entered Hong Kong in the past few days be considered a deprivation of their rights?



	In regard to the issue of criminality, I have gone through the whole Bill.  There is no mention in the Bill of the penalty to be imposed on those people who have entered Hong Kong in these few days without complying with the provision in this Bill, that is, "without holding a Certificate of Entitlement to the Right of Abode".  It has only defined how the requirements of the right of abode as stipulated in Article 24 of Basic Law can be met.  Even if a person fails to meet these requirements, it does not mean that he has broken the law.  However, if he wants to reside in Hong Kong, he has to comply with the prescribed procedures and meet the relevant requirements.  Mr Andrew WONG has already pointed out this principle.  However, he indicated long ago that he would oppose this Bill.  I find his standpoint rather consistent.  As compared with Honourable colleagues from the Liberal Party, I find Mr WONG's argument easier to understand.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mrs Selina CHOW.





MRS SELINA CHOW (in Cantonese): Madam Chairman, I wonder if my explanation is poor or maybe it is because Mr TSANG Yok-sing has not listened carefully.  The matter is really simple.  On 1 July, we only have the Basic Law and to comply with the law means to comply with the Basic Law.  It is as plain as print.







	Mr TSANG has just reiterated his point.  Perhaps, it is because he has not taken part in the group meeting.  So probably he has not heard the explanation by the representative of the Secretary for Justice, who claimed that illegal stay in Hong Kong is a criminal offence.  If this Bill has retrospective effect, that means a person who arrived and stayed in Hong Kong between 1 July and 9 July without complying with the proper procedures will certainly be repatriated.  But in case he stayed in Hong Kong, he would have stayed in Hong Kong illegally and illegal stay is a criminal offence.  However, it is up to the Government to decide whether it would initiate criminal proceedings.  This is an administrative decision rather than a question of jurisprudence.  Under the law, the Government can initiate civil proceedings against a person who is illegally staying in Hong Kong.  But the Government is not going to take this action.  Therefore, Mr Ronald ARCULLI mentioned earlier that the rule of man might emerge, that is to say, it would be up to the Government to decide whether it would exercise its authority.  I would like to clarify this point which has also been raised by the Government's lawyer during the group meeting.  He said that the Government would not take legal action against these people and in fact he has clarified this.  But I would like to stress that as far as this Bill is concerned, strictly speaking, there is nothing wrong with Mr TSANG's argument.  But we should not consider the impact of this Bill alone.  We also have to look at the possible changes in the status of the these persons effected by this Bill.  Such a far-reaching effect cannot be seen from this Bill but if this Bill has retrospective effect, the said persons may have violated other ordinances.





CHAIRMAN (in Cantonese): Mr Edward HO.





MR EDWARD HO (in Cantonese): Madam Chairman, today we have the first formal meeting of the Provisional Legislative Council held in Hong Kong.  This offers a very good opportunity for us because the subject of our debate is a very important issue.  First of all, it is very important because we have to complete the three Readings of the Bill in one go today.  Secondly, the question as to whether the Bill should have retrospective effect is also very important.  Thirdly, the rights conferred upon us by the Basic Law as mentioned by Mr Andrew WONG and Mrs Selina CHOW are also a very important issue.  Since this Bill was submitted to us only yesterday, Members did not have time to discuss and exchange views.  Now we have a very good opportunity to listen carefully to Members' arguments and, decide upon how we should vote by our conscience, unlike before when some Parties have arrived at pre-decided conclusions and would not listen to other Members' arguments.  Therefore, I am very interested in listening to Members' speeches, including those by Members of the Democratic Alliance for Betterment of Hong Kong (DAB) of course because they have opposing views in this respect which are different from mine.  But it is a pity that Mr TSANG Yok-sing fails to convince me.



	Firstly, in regard to criminality, Mr TSANG said that under the Immigration (Amendment) (No. 5) Bill 1997 this does not constitute a criminal offence.  But I would like to remind him that this Bill is only an amendment Bill which has not set out all criminal offences.  What Mrs Selina CHOW referred to is the principal Ordinance which specifies that illegal entry is an offence.  What Mr TSANG has told us is an one-sided story.  I do not know whether he has read the principal Ordinance or not, but what he has told us is at least not the whole story.



	Secondly, Mr TSANG referred to Mr Allen LEE's remarks as to, when the Bill is passed, will the requirement for these people to queue up be a deprivation of their rights.  I think such an argument is a bit farfetched.  What we wish to do now is to protect Hong Kong people's right given by the Basic Law, that is, the right of abode enjoyed by the legitimate children of Hong Kong residents who are born outside Hong Kong.  However, between 1 July and 9 July, we have yet to make the law to arrange for their entry to Hong Kong in a systematic and orderly way.  But this does not mean that they do not have the right, only that we had not set such procedures then.  Today we are discussing about the procedures: how to arrange for them to come and reside in Hong Kong in an orderly way.  For example, if someone has bought a bus ticket or a ticket for a movie, we are not prohibiting them from entering the cinema or boarding the bus.  We just want to make legislation to require them to queue up.  Before legislation is enacted, there is no queue, just as Mrs Selina CHOW has said.  But if they have entered the hall without queuing up, are we going to disallow them to go in?  I think this is the crux of the problem.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr LO Suk-ching.





MR LO SUK-CHING (in Cantonese): Madam Chairman, I would like to talk about the issue of queuing and queue-jumping.  As far as I know, there should be such a line for queuing up because out of the daily quota of 150 for people coming to Hong Kong, 55 are for such children.  I remember that after we have made a decision at a meeting of the Preliminary Working Committee, the quota was expanded through the Sino-British Joint Liaison Group to specially arrange for children born in China to Hong Kong residents to come to Hong Kong.  Of course, we would like to solve this problem as soon as possible and we even hope that all of them can be arranged to come to Hong Kong before 1 July.  However, since the quota for the children is relatively small and in fact it is impossible to do so, a problem has arisen.  So in my opinion, some people indeed did not line up.  They jumped the queue by sneaking into Hong Kong.  I think there is actually a line for them to queue up.



	Secondly, in regard to the retrospective effect, I think this is a unique situation.  Due to the hand-over of sovereignty, some questions have not been dealt with in the legislation at an earlier stage.  But we understand that what those people have done is unfair and carries a certain degree of criminality.  This is because they have entered Hong Kong by illegal means and they cannot verify their identity.



	Now that we have to make legislation, we must try to fill this vacuum and solve this problem in order to send out a better message, as well as setting up a system to deal with the problems in future.  I think this is the only way to solve the problem once and for all.



	Under this special situation, I therefore agree that the Bill should be passed with retrospective effect and I support the original Bill.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr Bruce LIU.





MR BRUCE LIU (in Cantonese): Madam Chairman, I would like to add a few points in connection with the Hong Kong Association for Democracy People's Livelihood's support for Mr Ronald ARCULLI's amendment.



	Firstly, regarding the issue as to whether or not there should be retrospective effect, members of the Bills Committee have in fact looked at the Bill as a whole.  There is some confusion because illegal stay itself is a criminal offence but the Bill is written in such a way that exemption shall be granted as far as possible.  However, there is no blanket exemption.  Under section 12 of the Hong Kong Bill of Rights Ordinance, all criminal offences should be non-retrospective.  Under this fore and foremost principle, we therefore consider that Mr Ronald ARCULLI's amendment merits our support.



	Secondly, the reason why we support the removal of retrospective effect is different from the reason put forward by the Liberal Party.  We have to look at the effect of the passage or otherwise of this Bill.



	Let us first look at the effect of the passage of this Bill.  If the Bill is passed today, that is to say, the Bill takes effect from today, does it mean that there was no law for those who sneaked into Hong Kong to abide by prior to today?  Actually, there were laws for them to observe.  Under the Basic Law, they do have the constitutional right.  They can apply to the Director of Immigration to establish their right of abode.  If they fail to establish their status, they can apply to the court for a judicial review under the system of the rule of law of Hong Kong by producing compelling evidence like their parents' marriage certificate, their own birth certificates, their parents' identity cards, affidavits and so on.



	Once the first case appears, everybody will be anxious for the result.  If the plaintiff loses the case, it will indicate that he has failed to establish his status because he has come to Hong Kong by illegal means.  The Government will then repatriate him in accordance with the procedure laid down in the law.  If he wins, the Director of Immigration will have to establish the defendant's permanent resident status in accordance with the declaration promulgated by the court.  Upon the establishment of the identity, the Government will be able to employ administrative measures, that is, to issue him with an identity card.  For this batch of people who have already entered Hong Kong, there is no confusion at all.



	The crux of the matter is: Why should we raise objections?  Firstly, they have entered Hong Kong illegally and this is not to be tolerated.  Therefore, they should be repatriated.  However, under the Basic Law, they are entitled to the right of abode.  Hong Kong is just like a home and it is only that they have come home through the back door.  Do we have the power to drive them away?  According to the law, the best we can do is to penalize them because they have broken the related immigration law.  If they have breached the Immigration Ordinance, we can only imposed penalty on them according to the law, but we have no authority to repatriate them.



	Why do we have no such authority?  This is because the substance of the right of abode is not like that of freedom of speech as described by Mr LAU Kong-wah.  Even freedom of speech does not allow us to make slanderous remarks about others.  But part of the substance of the right of abode is that people holding such right shall not be subject to repatriation.  It is like the case that they have come home through the back door.  That they have come home by the back door does not constitute an act so serious that we have to repatriate them by authority.  What they have done is not so serious, we can at most fine them.  In fact, maybe we cannot even fine them because they have the right of abode.  Even if punishment is to be imposed, it should probably be done according to the law.



	Secondly, if Mr Ronald ARCULLI's amendment is not passed, we will have to repatriate all the children who are already in Hong Kong in the near future.  The process of repatriation will be very embarrassing because under the Basic Law, they do have the right of abode.  It is only that they have sneaked into Hong Kong before the relevant legislation is enacted.  I consider that this situation will, on the contrary, be extremely chaotic.   Furthermore, we will then have to face the same situation and that is, they will bring their cases to the court.  The crux of the matter lies in whether they can produce compelling evidence to the court or administrative organ to establish their right of abode.  They can actually infer the legislative intent of the Basic Law and need not comply with producing one of the three types of documents as specified in the Bill.  In fact, they can employ other means such as taking the case to the court.



	Based on such analysis, we support Mr Ronald ARCULLI's amendment to clause 1.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr WONG Siu-yee.



MR WONG SIU-YEE (in Cantonese): Madam Chairman, just now a number of Members raised some questions from the legal point of view.  I feel that if we pass Mr Ronald ARCULLI's amendment, it may imply that there will be an amnesty.  If so, this will give rise to two crises.  Are we well prepared to deal with these two crises?



	The first crisis.  The current number of illegals who have surrendered appears to be just more than 1 000.  But who can guarantee that this figure is accurate?  Macau is one such example.  I wonder if Members remember the Macu case where at the beginning, the number stood at a few thousands only.  But later, it was found that the number was tens of thousands.  I wonder if anyone can guarantee that the figure of a few thousands or a few hundreds of surrendered illegals is accurate.



	The second crisis.  This message will spread out very quickly later this evening.  As a result, a group of people may suddenly flood into Hong Kong this evening or tomorrow evening.  They will definitely claim that they arrived in Hong Kong between 1 July and 8 July.  Moreover, they may produce a lot of evidence to prove that they arrived here during the period between 1 July and 8 July.  Are we able to bear the burden of people coming in in such a number?  Are we fully prepared for these two crises?  Even if we are fully prepared, does the Immigration Department have sufficient manpower and capability to deal with the situation I just mentioned?



	For this reason, I hope that Members can consider from a realistic point of view.  Legally speaking, we may be acting very impassionedly.  But in reality, we have to think whether we have adequate affordability.



	Thank you.





CHAIRMAN (in Cantonese): Mr CHAN Choi-hi.





MR CHAN CHOI-HI (in Cantonese): Madam Chairman, I have no intention to interfere with the cross-fire and censure among political parties.  But from my point of view, especially having heard the speeches of several party leaders, I feel more strongly that the so-called retrospective effect is extremely absurd.  I also feel that the so-called retrospective effect of the Bill is doing the Provisional Legislative Council an injustice.  It is just like "somebody has thrown a skin of the watermelon for us to step on" ─ setting us up in a booby trap.  I just want to raise one point and that is someone may accuse this Council in future of making a problematic piece of legislation.





CHAIRMAN (in Cantonese): Mr Kennedy WONG.





MR KENNEDY WONG (in Cantonese): Madam Chairman, today we have discussed a lot of issues.  First of all, I was a student in law.  At a meeting yesterday, I asked the Secretary for Security and the Director of Immigration a question.  The question is: Under the present circumstances that the Basic Law has come into effect on 1 July, if the children who have come to Hong Kong have the right of abode in Hong Kong as permanent residents, does the Administration have sufficient power to repatriate them?  The answer I got is the Administration has no power or no sufficient power to repatriate them.  Why?  As many of my colleagues have already mentioned, it is because the Basic Law has actually conferred upon the children who can prove that they have the right of abode the status of permanent resident as well as the right of abode in Hong Kong.



	In that case, did they really jump the queue or break the law?  This morning, the Secretary for Security put this question to us.  Is it extremely unfair to the remaining 60 000-odd children if we allow these children to live in Hong Kong?  Are those 60 000-odd children abiding by the law but those in Hong Kong are not?  First of all, let me give an example that may really happen.  I have cited this example to the Secretary for Security yesterday but I was not given an answer.  Some of these children might not have entered Hong Kong illegally.  Apart from those who might have overstayed in Hong Kong on their Two-way Exit Permits just as the Honourable Andrew WONG just mentioned, these children might be in transit via Hong Kong or might have entered Hong Kong by virtue of a passport of another country (regardless of how they got it).  If what they held was a valid travel document, then their entry into Hong Kong should be regarded as lawful.  It was only after their arrival that they were informed of their rights and the fact that the Basic Law would come into effect on 1 July.  As a result, they lodged an application in a lawful manner on 3 July or in these few days in an attempt to secure their right to stay in Hong Kong legally.  In that case, how could we say they were not law-abiding?  All the things they did were lawful.  Did they really jump the queue?  We could only say that they were smart enough to have a good grasp of their own rights.



	Of course, the Director of Immigration and the Secretary for Security have not given us any information regarding whether there are such kinds of people who have entered Hong Kong legally.  But if there is one such person, should we pass this Bill and have it back-dated to 1 July so as to deprive him of this right?  I believe if the enactment of a piece of legislation will deprive one or two people of their legal rights, then we, as members of the legislature, should not have passed that legislation.



	I so submit.





CHAIRMAN (in Cantonese): Mr Howard YOUNG.





MR HOWARD YOUNG (in Cantonese): Madam Chairman, I feel the long debate we have today is indeed very meaningful.  I do not agree with Mr CHAN Choi-hi that the debate represents a crossfire among political parties because, as far as I know, most of the Members who have spoken today do not belong to any political party.  They were just expressing their views in the spirit of legislators.  The advantage of having this debate today is that this Bill was tabled before us only today and there was no opportunity for various political parties or various parties to have an in-depth scrutiny.  Many of the Members have debated on the basis of the conclusion they drew from their own point of view and voted by their own conscience.



	Earlier, some Members mentioned that if this Bill is passed without retrospective effect, serious problems will arise.  For instance, Mr WONG Siu-yee just said that some people might claim that they have come to Hong Kong before 1 July.  These people, however, cannot claim that they arrived in Hong Kong on 30 June because they can be repatriated under the law in effect then.  We also have a precedent, Madam Chairman, and that is the first Ordinance we have after the establishment of the Hong Kong Special Administration Region (SAR) ─ the Hong Kong Reunification Ordinance.   When that piece of law was made, some people suggest whether it should be given retrospective effect for a few hours.  The argument at that time was under the laws then existed, a law should take effect in the small hours of the day it was passed.  Therefore, the problem of having a huge number of people flooding into Hong Kong during those few hours will not arise.



	Furthermore, if some people claim that they came to Hong Kong between 1 July and 8 July, how can they prove that?  Are they going to invite the "snake-head" to be a witness?  If not, how can they prove that?  It is also highly possible that some people have already come to Hong Kong a long time ago only that we do not know.  Some of them may be studying in school and there is sufficient evidence to prove that they did not arrive after 1 July.  So I do not think that serious problems will be created simply because the law is not retrospective.



	I was not here in Hong Kong from the afternoon before last till yesterday. But I read from the press that many people expected that the first formal meeting of this legislature formed by the SAR would end hastily and Members would just act as a "rubber stamp".  They also speculated that the meeting would be over in a few hours by accepting all the Government's proposals.  If the racing season is still on, Members could even have time to go horse-racing.  But now it is after seven o'clock and we can prove that it is not actually like that.



	I think the law we make today will be subject to challenges.  Just as the argument put forward by Mr TSANG Yok-sing earlier, will someone say that the enactment of this law is aimed at depriving other people of their rights conferred by the Basic Law?  I believe some people will definitely challenge the law.  The ultimate interpretation of the Basic Law does not rest with Hong Kong and I believe we should allow for such challenges should they arise in future.  Whatever the result will be, we will surely respect it.  However, if we are allowed to choose between having the Bill to take immediate effect today or having it backdated, I would think that the removal of retrospective effect would have a smaller chance of being challenged successfully.  This is the reality.  For this reason, I consider that unless there is a very strong and convincing reason, we should try to avoid giving the legislation retrospective effect.



	There is an argument that the existing situation will enable hundreds of or even a thousand people to take advantage of the legal loophole and many people are very unwilling to see this happen.  I am not a lawyer, but I also feel that I am very unwilling to see that some people have made use of the legal loophole.  Nevertheless, we have to accept that this society is under the rule of law and loopholes will definitely exist in the laws.  The job of a lawyer is to look for loopholes.  If he is capable, he will be able to find them. (Laughter)  If he manages to find them, he will be able to win the lawsuit.  We cannot back-date a piece of legislation just because someone is able to find loopholes in our law.  What we can do at the most is to make remedies from today onwards.  This is a principle which a modern society should observe.



	Before the establishment of the SAR, I heard a Member who is well-versed in the Basic Law and has been involved in the work of the Immigration Tribunal expressing his idea.  He is now sitting in this Chamber too.  What he said is under the Basic Law, the Government fundamentally has no power to repatriate these people who will be having the right of abode in Hong Kong on 1 July.  This is because the Basic Law has bestowed this right on them and there is no other law denying them of this right.  Since one of our Members has such a point of view, I believe that the people should have this kind of rights.  I consider that unless the whole Bill is negatived, a safer method is to avoid making it retrospective.





CHAIRMAN (in Cantonese): Mr Ronald ARCULLI.





MR RONALD ARCULLI: Madam Chairman, the reason why I want to speak is that I want to give the Government an opportunity to answer, which I think is a point that I do not think they can answer. That is why I am being so fair in giving them this opportunity.



	But I think partly because there has been a lot of talk about what is the legal position of a child that has entered Hong Kong from Mainland China between 1 July and, let us say, today.



	Under the Immigration Ordinance section 2A reads as follows:



	"A Hong Kong permanent resident enjoys the right of abode in Hong Kong,  that is to say he has the right ─ 



	(a)	to land in Hong Kong;



	(b)	not to have imposed upon him any condition of stay in Hong Kong, and any condition of stay that is imposed shall have no effect;



	(c)	not to have a deportation order made against him; and 



	(d)	not to have a removal order made against him."



	This particular section, Madam Chairman, has been amended by clause 3 with the addition of the words, after the words in the opening line, between the words "he has" and "the right", and that is "subject to section 2AA(2)" of the Bill that we are discussing.



	If the Administration is so clear that entry into Hong Kong between 1 July and 9 July is illegal, that amendment is wholly unnecessary.  But that is not all the story.  Of course, section 7 of the main Ordinance says:



	"A person may not land in Hong Kong without the permission of an immigration officer or an immigration assistant unless ─



	(aa) he enjoys the right of abode in Hong Kong", 



and a permanent resident enjoys a right of abode in Hong Kong, so a permanent resident does not require the permission of an immigration official.



	Our Chief Executive signed a Bill on 1 July and in Schedule 1, clause 2, it says:



	"a person who is within one of the following categories is a permanent resident of the Hong Kong Special Administrative Region", 



and (c) reads this:  



	"a person of Chinese nationality born outside Hong Kong to a parent who is a permanent resident of Hong Kong Special Administrative Region in category (a) or (b) if the parent had the right of abode in Hong Kong at the time of the birth of the person."



	So, on 1 July, a child born of a Hong Kong permanent resident, that child being born in China or in Canada or in America, it does not matter where, he is a permanent resident.  Without the amendment to section 2A of the Ordinance there is no way that this Government can stop him from coming to Hong Kong, be it by air, by sea, by land, by parachute or under water.  There is no control points in terms of the right of a person to enter Hong Kong.  



	So, those that maintain that the entry into Hong Kong of children born of Hong Kong permanent residents, born outside Hong Kong, from 1 July onwards is unlawful, is illegal, I believe, is wholly wrong, and I certainly would like to hear the Administration's response to this.  If, of course, I am wrong and their entry was unlawful, we do not need to backdate this law to 1 July.  They can be removed under the existing ordinance.  They are not entitled to enter Hong Kong nor to land in Hong Kong.  



	So, what are we talking about?  Let us not play with words, Mr Secretary for Security.  Let us get down to the hard facts and the law.  We are law-makers here.  We do not pass laws for expedience.  We are dealing with very basic rights.  This is included in the Reunification Bill which this Council passed in the early hours of 1 July, signed by the Chief Executive.  Answer that.





CHAIRMAN (in Cantonese): Mr LAU Kong-wah.





MR LAU KONG-WAH (in Cantonese): Madam Chairman, before I walked into this Chamber, I was asked by a Member how I was going to vote.  At that time, I said that I had not yet decided because I wanted to listen carefully to the debate among Members.  We have had a very detailed discussion.  I do not want to get involved in the kind of "jumping the queue" interpretation because different perspectives may lead to different interpretations.  I just want to voice my feelings toward this problem from the standpoint of an ordinary person and a first-time Member of this legislature.



	I can recall vividly that when the Reunification Bill was being passed in the Convention and Exhibition Centre in the early hours of 1 July, the Government mentioned the issue of retrospective effect, saying that under Chapter 1 of the Laws of Hong Kong, the retrospective effect of a law would only be extended back to the early hours of its day of passage and that this had always been the usual practice.  Yet, yesterday, eight days after I had become a Member of the legislature, the Government suddenly told me that the retrospective effect of this Bill could be extended back to eight days before.  This has sent a chill down my spine because if the Government can now backdate a law for eight days, it may as well backdate future laws for 80 days.  I feel that this is a very negative message which frightens not only the general public, but also the business community and employees.  The international community may wonder why the retrospective effect can vary from time to time.  How can we possibly send out such a message?



	Of course, as some colleagues have pointed out just now, without giving the Bill retrospective effect, we will have to face a good deal of difficulties.  I have also been considering this point, but, I feel that we ought to face up to the difficulties.  If we are to choose between facing up to the difficulties and maintaining the rule of law, I consider the latter more important.



	When it comes to overcoming the difficulties involved, I want to bring up the boat people issue again.  If we can be so tolerant and lenient towards Vietnamese illegal immigrants, why should we be so intolerant and harsh towards illegal immigrants from China (some Members have indeed mentioned that, as a matter of fact, these people's entry into Hong Kong in those few days is legal according to the Basic Law)?  I feel that this is a point merits our thorough  consideration.  "Since we have all grown from the same root, why are we oppressing one another so harshly?"



	Thank you, Madam Chairman. 





CHAIRMAN (in Cantonese): Dr Raymond HO.





DR RAYMOND HO (in Cantonese): Madam Chairman, today we have to go through three Readings to pass a highly complicated and important Bill.  I have just heard many different views expressed by various parties.  Since I find that independent Members have not spoken too much, I want to express my views.



	In fact, since the Bill was moved, much has been said about the pros and cons on the question of whether it should carry retrospective effect.  The question now is for us to identify the decision which would lead to more disadvantages, and then we shall proceed to choose the "lesser of the two evils".  I have studied this problem very carefully myself.  I do not belong to the legal profession, and I do not feel any need to be especially rhetorical in my speech.  I only feel that if this Bill does not carry any retrospective effect, a predicament which we find very much undesirable can be relieved, and this predicament concerns our inability to decide how we are to repatriate those children who are already in Hong Kong.  This, I believe, is indeed a very difficult situation which may lead to very miserable scenes.  Because the cut-off date is 1 July, how are we going to deal with those children who came before that date, whether they number a thousand something or more?  I have personally witnessed the miserable scenes of transferring Vietnamese boat people from one camp to another.  In the worst of the cases, the authorities fired over 2 300 rounds of tear gas.  I was, at that time, present in my capacity as a Justice of Peace.  I really felt that it was a tragedy.  If we are to repatriate the children concerned to China, I feel that some tragedies which I do not want to see will also occur.



	We have had discussions about the issue of retrospective effect in the past, and, just now, some Members have mentioned the Hong Kong Reunification Bill.  The case of the Reunification Bill is different because there was a time lapse of only four hours, and the time at which a Bill takes effect can be dated back to the early hours of the same day when it is passed.  But the case of today's Bill is different, as there is a time lapse of eight days.  Therefore, the two cases are not comparable.  Hence, the issue of retrospective effect worries me greatly.  This is not supposed to be a measure to which we can resort frequently.  A moment ago, I heard someone say that this measure has been adopted five times since 1988.  However, this does not imply that it is also appropriate under the present circumstances because today's situation is unique.



	Therefore, having heard the views of so many Members, I am inclined to support Mr Ronald ARCULLI's amendment.



	Thank you.





CHAIRMAN (in Cantonese): Mr NG Ching-fai.





MR NG CHING-FAI (in Cantonese): Madam Chairman, we have been conducting an agonizing yet meaningful debate today.







	To begin with, we are living in a community which is indeed not very perfect, not very ideal.  Everyday, we are caught in the act of striking a right balance, between law and humanitarism, as well as between ideals and reality.  As far as our emotions are concerned, just as Members have pointed out, these 66 000 children, some of whom are already in Hong Kong, are all our siblings who may even become the masters of our society in the future.  Therefore, from this very angle, I agree with some colleagues that we should stop calling them "little snakes".  As far as our emotions are concerned, we really wish to allow all these 66 000 children to come to Hong Kong immediately and within one day.  Regrettably, we know that this cannot be done in reality.  Therefore, I strongly support the drawing up of some rules which can ensure their orderly entry into Hong Kong for the purpose of settlement.  As a result, I agree that we should go through the three Readings of the Bill today, and hope that a more desirable law will be drawn up.  



	That said, I myself find it very hard to make a decision on the retrospective effect of the law.  Indeed, as many colleagues have mentioned earlier, those who have already come (who naturally still have to be vetted to ascertain their eligibility) have indeed jumped the queue.  However, I venture to think that before the legislature of Hong Kong legislates on this issue, it comes as no surprise and is indeed understandable that our compatriots in China may have a misconception: they all have the right to come to Hong Kong after 1 July.  I wonder if Members have heard a song entitled "1997".  The lyrics of that song are very interesting, saying that all Chinese people can visit Hong Kong when 1997 comes.  The highest leadership of China has thus to state clearly that this will not be the case after 1997 because they will need to apply for approval before they can come to Hong Kong.  That being the case, for as long as we have not legislated on this issue, it is indeed understandable that some people in China will think that they can really enter Hong Kong at any time they like as from 1 July.  



	From this perspective, one can observe the element of "compassionate grounds".  Even if we pass the Bill today, that is, 9 July, we must remember that there are inevitably those who thought that way during the previous eight days.  What is more, the more nationalistically-minded might have thought that they have broken the blockade of the British Hong Kong Administration and gone into hiding beforehand, now they could show up safely after 1 July.







	We have had a very thorough debate today and many colleagues have put forward very incisive arguments.  After seeking a balance among the various views, I support Mr Ronald ARCULLI's amendment.



	Thank you, Chairman.





CHAIRMAN (in Cantonese): Mr CHIM Pui-chung.





MR CHIM PUI-CHUNG (in Cantonese): Madam Chairman, the main purpose of our debate on the Bill today is to send a message to the 66 000 children in China that they must come to Hong Kong by legal means.  At the same time, we have to let their parents know that they must follow the legal channel by applying for their children's entry to Hong Kong in accordance with formal procedures to enable their children to enjoy and exercise their rights here.



	Many Members said just now that the only law that was in existence after 1 July was the Basic Law, but I believe this view has to be rectified.  The true picture should be the Basic Law was added alongside with the laws of Hong Kong we originally have.  Under the original laws of Hong Kong, no one is allowed to enter Hong Kong illegally.  Therefore, we have to make it clear that regardless whether our viewpoints are in conflict, our common goal is to draw up a piece of legislation that is in line with the existing laws of Hong Kong.



	Secondly, we are aware that there is a slight degree of contradiction.  Before 30 June, under the local law, anyone entering Hong Kong illegally, in whatever manner or by whatever means, will be liable to deportation if he does not hold a legal travel document.  As for whether his entry involves criminality, that is another question, and it is yet another matter as to whether he may be overstaying or staying illegally.



	Thirdly, during the period from 1 July to 9 July, that is up till today when we conduct this debate, some people have entered Hong Kong by virtue of official or legal travel documents, such as two-way permits or by means of transiting through Hong Kong.  In theory, their entry cannot be considered as illegal entry.  How should we deal with this situation then?  Maybe the Government has been a bit negligent in this regard.



	Fourthly, even if the entire piece of legislation carries retrospective effect, I think it may only target at a small number of people.  It may not be surprising at all if there are only 100 such people out of the 1 400-odd people who have surrendered and claimed their real identity.  Of course, a law that treats one person unfairly is an unfair law.  To avoid getting ourselves bogged down in this issue, I hope the Government will rectify the situation immediately and state clearly that it will not take action against those who have come to Hong Kong through formal channels.  In doing so, I believe the problem will be solved.



	Madam Chairman, I so submit.





CHAIRMAN (in Cantonese): Mr HO Sai-chu.





MR HO SAI-CHU (in Cantonese): Madam Chairman, originally I did not intend to speak but some independent Members said that we, as independent Members, should speak out as far as possible to prevent this Council from being monopolized by political parties, and so I decided to say a few words.



	Just as many Members said, it is very difficult to make this decision.  It is particularly regrettable that Mr Ronald ARCULLI has failed, right at the beginning, to put this important point vigourously during the discussions of the Bills Committee.  My view at that time was if we had to do our best to help the Government solve this problem, we had no choice but to make some relatively firm, or so-called "broad-brush" decisions.  Having said that, I also mentioned in the Bills Committee that the Basic Law clearly provided that those people had the right of abode.  The question was, apart from that, what we were dealing with actually was how to determine the people concerned genuinely had such rights and how proper arrangements could be made to allow them to come to Hong Kong.  Under such circumstances, I think it is absolutely essential for the Government to pass this Bill.



	Nevertheless, having listened to the interesting speeches delivered by Members and their very precise analysis today, I think that even if some people consider themselves to have the right on the basis that there is such a provision in the law and take advantage of some loopholes (because we have not enacted this piece of legislation on 1 July yet and the enactment of law is made possible only until today) and gained some favourable terms as a result, we, as legislators, should not seek to enact legislation with retrospective effect in order to stop them just because we see them come into light.  I think that we, legislators, should be very careful in looking at the whole issue.  Under such circumstances, I decide not to support giving the Bill retrospective effect.





CHAIRMAN (in Cantonese): Dr Philip WONG.





DR PHILIP WONG (in Cantonese): Madam Chairman, I think that the gist of today's debate is whether having the right is tantamount to having no need to abide by the rules.  Of course, after hearing me say this, Honourable Members will surely say we have to abide by the rules.  Not to mention the children or the Basic Law, all of us who are sitting here today have the right to enter Hong Kong.  However if we arrive at the Kai Tak Airport from abroad and find that we have forgotten to bring our travel documents with us, how will the immigration officers handle the matter if we intend to break through the yellow line to enter Hong Kong?  They might recognize us because of our reputation, but still they have to follow the proper procedures and ask us to withdraw to behind the yellow line.  We will only be allowed to enter Hong Kong after we have gone through all the procedures.  It is true that we have the right but we have to obey the rules.  The rationale is as simple as that.



	Mr Kennedy WONG said earlier that some people have entered Hong Kong legally.  How are we going to deal with those cases then?  They may have entered Hong Kong on a Two-way Exit Permit or by virtue of a transit visa and again how are we to going deal with them?  I recall a case of a very good friend of mine.  He is an American citizen and the spouse of an American citizen is entitled to enter the United States for settlement.  My friend got married in Singapore and, according to the formal procedure, if he applies for his wife's entry into the United States in his capacity as an American citizen, she may need to wait several months.  Of course, he has the right to do so but because it will take such a long time to complete the procedure, he resorted to trickery by applying a tourist visa for the United States for his wife.  It finally took him only 24 hours to get the visa.  When he filled out a form after arriving in the United States, he honestly declared that he came with his wife under the column which asked him whether he came to the United States with someone else.  Upon investigation, the immigration authorities asked him why his wife had tried to enter the United States on a tourist visa.  The authorities considered that his wife should not do that though a visa had been issued to her.  This was because her intention of entering the United States at that time was settlement instead of sightseeing.  Entering the country with her husband, could she have any other purpose than to settle?  Therefore, the bride had no other choice but to return to Singapore on the same plane and it took her six months to complete the procedure to go to the United States.



	Therefore, no matter one's entry is legal or illegal, one has to abide by the rules.  The right is there but that does not mean those who have the right are not required to follow the rules.



	I so submit.





CHAIRMAN (in Cantonese): Mr NG Leung-sing.





MR NG LEUNG-SING (in Cantonese): Madam Chairman, it is undeniable that we, independent Members, do think independently.  Having listened to the many views, I find that many independent Members have in fact taken the opportunity to communicate with other Members and this shows the fruit of independent thinking.  We have many different views but we are certainly making our last-ditch efforts in thinking and pondering.  I think what makes it so difficult for us to decide is the struggle between fairness and reasonableness and the basic legal principle.  It is indeed very difficult to define "fairness and reasonableness".  Everyone has his own perspective.  Even the roof of the Legislative Council Building stands a balance, telling the public that all Honourable Members who are sitting here do carry out their duties with "fairness and reasonableness".



	Over 1 400 people have entered Hong Kong for various reasons.  Why did they turn themselves in?  If they are holding such documents as Two-way Exit Permits which have already expired, they will have to complete the formalities if they wish to prolong their stay here.  However, some people have come to Hong Kong without holding any documents at all and have turned themselves in, what does that indicate?  Have they acted in compliance with the law in a fair and reasonable manner?  What do the adults intend to do by bringing the children here?  What do the adults tell the children to do as soon as they arrive in Hong Kong?  These all merit our serious consideration.



	If what these 1 400 plus people have done are reasonable, then under what circumstances should the remaining 65 000 plus people be dealt with?  If we consider that the 1 400 plus people are acceptable, we have to think about the remaining 65 000 plus people immediately.  This figure was provided by the Secretary for Security yesterday and the actual figure may even be greater.  Therefore, we have to consider it even more carefully.



	If the Bill does not have retrospective effect, what will the 60 000 plus people or an even larger number of people think?  What problems will arise if the welfare or resources that the people of Hong Kong have accumulated in the past are to be shared by tens of thousands of people or an even larger number of people in such a short time?  I think these beg our serious consideration too.



	In studying this Bill today, I think we cannot but consider what were mentioned just now.  It is necessary to give people their rights but as mentioned by Mr TSANG Yok-sing and Mr Andrew WONG, whose argument has an even stronger logic, we have to consider the whole issue when formulating the Bill, that is to say, if we are given the power to enact this piece of legislation today, will it contradict greatly with the right of abode?  Most of us agree to pass today's Bill.  It is only that we need to consider the retrospective effect, and the logic of giving the effect has to be balanced very carefully.



	In addition, I have stretched what is in my mind a bit further.  Will the  60 000 plus people or parents who are waiting to complete the legal procedures after the enactment of the law try to swarm into Hong Kong because of the so-called "touch base" policy, and then fight for certain recognition on seeing the present situation?  Some Members have mentioned earlier that there are a number of laws that will try to prevent them from doing so.  But we should think about the immigration officers across the border, that is, the immigration officers of such places as Shenzhen.  What will be in their minds then?  This is an issue that we have to think very carefully.  The officers who are guarding the border are there to help us to prevent a big influx of people into Hong Kong.  I can still recall that not long ago many drills were carried out and the aim of which was to prevent a large number of migrants from flooding into Hong Kong suddenly.  Such work has been done in the past and now we have to think very carefully what the retrospective effect will encourage.







	The fact that we have made consideration in such an agonizing and prudent manner is to balance the various points I mentioned just now.  As for "fairness and reasonableness", Members may as well give a second thought.  Generally speaking, I tend to agree that the Bill should have retrospective effect so as to prevent the general public in Hong Kong from thinking that their resources are shared by others as a result of a sudden influx of an uncertain number of people, thus creating problems.



	Thank you, Madam Chairman. 





CHAIRMAN (in Cantonese): Mrs Sophie LEUNG.





MRS SOPHIE LEUNG (in Cantonese): Madam Chairman, many independent Members have already spoken today.  In fact, today represents a tremendous test to us as Members participating in legislative work for the first time.



	Mr Ronald ARCULLI has raised a very important question just now.  I hope the Secretary for Security will answer the question later as to whether the people concerned were in breach of the law between 1 July and 9 July and what law they have violated; or as Dr the Honourable Philip WONG mentioned just now, whether they have entered Hong Kong through proper channels.  I think we have to consider these very carefully.



	Article 8 of the Basic Law provides, "The laws previously in force in Hong Kong, that is, the common law, rules of equity, ordinances, subordinate legislation and customary law shall be maintained, except for any that contravene this Law, and subject to any amendment by the legislature of the Hong Kong Special Administrative Region.".  All the legislation pertaining to immigration in Hong Kong have been preserved by virtue of the Hong Kong Reunification Ordinance.  In my understanding (unless my understanding is wrong), these people have entered Hong Kong through improper channels and, in fact, they should have waited in the queue.  As far as independent Members, particularly first-time legislators, are concerned, we are faced with a very serious problem today.  I hope that the Secretary for Security will clarify the matter in this respect again later.  If the answer is positive, I think that the Bill should carry retrospective effect to make it clearer so as to prevent some people from thinking that they can enter Hong Kong by whatever means during the period when there is a grey area, thus enabling them to enjoy the privileges of jumping the queue.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr KAN Fook-yee.





MR KAN FOOK-YEE (in Cantonese): Madam Chairman, I feel that we are now faced with two problems: First, to look at the present Bill from the perspective of legislation and the spirit of law; second, to see whether we should pass the Bill from the perspective of the need of society.



	From the legal perspective, I have known Mr Ronald ARCULLI for a long time and I deeply admire his eloquence.  I have no intention to argue with him regarding the legal grounds he has cited today.  As for the problem we are now facing, some Members just mentioned the question of fairness and the strain on our future social resources.  If there is a need to vote on later, this line of thinking will be taken as my guiding principle.

	

	Thank you.





CHAIRMAN (in Cantonese): Mr MA Fung-kwok.





MR MA FUNG-KWOK (in Cantonese): Madam Chairman, actually we are going through a painful process in discussing this issue.  Earlier on Mr NG Leung-sing has also said that we are now balancing between fairness and reasonableness as well as the rule of law and the spirit of law.  I asked the Secretary for Security this morning if Mr Ronald ARCULLI's amendment was carried, that is to say the retrospective effect was scrapped, what measures the Government would take.  However, I have failed to get a satisfactory answer.  In addition, I have always wanted to know how great a price our society as a whole will have to pay if the Bill is not retrospective.



	Members are now asked to choose to forsake the spirit of legislation that we have always been required to safeguard and instead take a measure to deal with the present problem.  In my opinion, the number of people being affected at present is about a thousand or more.  In the long run, if they really have the right of abode, they will certainly come to Hong Kong, say after two years.  Hence, if we are required to sacrifice or pay such a high price for making such a decision, I will not hesitate to opt to safeguard the spirit of legislation.  I think the Government has to tell us what price we have to pay for allowing or disallowing the Government to do so.  Having listened to today's debate, however, I am not convinced at all that we should pay this price.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr Ambrose LAU.





MR AMBROSE LAU (in Cantonese): Madam Chairman, what is our responsibility as legislators?  I feel that our responsibility is to deal with or solve social problems in a fair manner.  Therefore, the crux of the matter does not lie in whether the law we enact is retrospective or not.  If a piece of legislation is unfair, we should not enact it in the first place even if it is not retrospective.  Generally speaking, retrospective laws can easily lead to unfairness and therefore we have to see whether or not this Bill will actually give rise to unfairness.



	In fact, if the Bill is retrospective, it will enable the Government to repatriate the so-called "little snakes" (I do not think we should use this term but I use it only for the sake of simplicity).  After returning to the Mainland, they will be treated the same as those who are eligible to come to Hong Kong.  Therefore, I think we should not say this is unfair.  Yet, theoretically, if the Bill is retrospective, the Government will not only have the power to repatriate them, but also be able to make charges against those who have entered Hong Kong illegally or who have overstayed.  Therefore, theoretically, it may lead to unfairness if the Bill is given retrospective effect.  Nevertheless, the Secretary for Security has stated very clearly that no charges will be made and so unfairness will not actually arise.







	Of course, it will be better to exclude retrospective clauses if ever possible.  Perhaps all Honourable Members will agree with this point.  However, the Government tells us now it is not possible to exclude such clauses as the omission of which will lead to a wave of people sneaking into Hong Kong and the Government will be unable to deal with this problem.  As a framework or an organization responsible for handling this social problem, the Government tells us that without such power, it will be unable to resolve such a serious social problem.



	Under such circumstances, how should we, as legislators, handle it?  We have to make a choice.  I think that in the end we have to see whether the retrospective effect will actually lead to unfairness in practice, as well as in essence.  But on the other hand, if we do not give the Bill retrospective effect, the Government will again say that it cannot solve the problem.  Hence, as legislators, we can only consider the problem from the perspective of the overall interests of Hong Kong.  Since it will not treat the public or the children unfairly and, at the same time, it can help solve a major social problem, I feel that we should respect the Government's assessment and its proposed solutions for certain social problems, thereby giving the Government a chance to solve these problems by legislative means.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr IP Kwok-him.





MR IP KWOK-HIM (in Cantonese): Madam Chairman, I feel that this legislature has had a very impressive debate today.  In the former Legislative Council, whenever this kind of debates are held, many seats would be vacant and many Members would disappear from this Chamber, leaving only a few to make up the scene.  However, today I find that Members have been listening very attentively to the speeches delivered and heeding various views.  I find this a very heartening sign and I believe that our former colleagues who are now sitting up in the gallery may also agree.





	As regards law making, I feel that laws must be made under the principle of fairness and this is the most important point.  Just now, I heard and became aware of the possible consequences of this Bill having no retrospective effect.  Without retrospective effect, those who have come to Hong Kong by illegal means may even obtain the right of abode and become permanent citizens of Hong Kong before those who are in the queue.  Is this a fair principle?



	Moreover, Mr LAU Kong-wah mentioned earlier that he had certain fears.  It is because when the Hong Kong Reunification Ordinance was passed, its retrospective effect was only dated back to the early hours of that day but now we are going to have the Bill dated back to 1 July.  Will this give rise to a big problem which could be very frightening?  Will it be a very serious problem if this precedent is set?  My view is that with regards to civil rights, it is very obvious that a great problem will be caused if criminal laws have retrospective effect and this is also in breach of the international human rights covenants.  However, in the case of civil laws, there are precedents which have also been applied by the former Legislative Council.  Therefore, we cannot say that there is no such thing as retrospective powers.  The question is whether the retrospective powers have been exercised reasonably and fairly and I feel that this is the crux of the issue.  If the retrospective powers are exercised only for the interests of a handful of people in detriment to that of others, it will be unfair to others.  I hope that Members will consider the issue from this perspective.



	Thank you, Madam Chairman. 





CHAIRMAN (in Cantonese): Mrs Peggy LAM.





MRS PEGGY LAM (in Cantonese): Madam Chairman, I have spoken on this topic today.  I also mentioned earlier that I would support the Government's Bill because I feel that a very important point is that so many children are waiting to come to Hong Kong.  After listening to the speeches of many Members, I find that both sides have made many good points.  Both sides have touched upon fairness and reasonableness and also how to prevent the children from being enticed by the "snake heads" or falling victims to the greed of the "snake-heads" who want to reap profits. 





	Everyone's attention now is on whether or not the Bill should have retrospective effect.  I feel that without this retrospective effect, these people may stay in Hong Kong and it will give people a feeling that there is an amnesty in Hong Kong.  The "snake-heads" may tell people that the newly established SAR Government may be prepared to declare an amnesty and that they will be able to stay after sneaking into Hong Kong.  I do not know whether this will be the case but if we refer to the past records of the "snake-heads", we will know that they will stop at nothing.  Therefore, I really do not wish to see these children falling victims for no reason.  Perhaps we will not be able to find out the truth.  If we find them, we will know that they are hiding here; otherwise, they may have been drown in the high sea.  We do not know whether such incidents have actually happened or not.  Furthermore, I also agree with some Members that having the right is one thing, but abiding by the law is another.  Only legally obtained rights are real rights.  If they have come to Hong Kong by illegal or improper means, they have not yet obtained such rights because they have violated the law in the first place.  Our duty as Members of the Legislative Council is to legislate and we certainly hope that everyone does abide by the law.



	Besides, another point is that all the former laws would not entirely vanish after the establishment of the SAR Government.  Although we have provisions in the Basic Law, all the former laws still remain.  The law specifies that all illegal immigrants are to be repatriated, why is it that suddenly these illegal immigrants do not have to be repatriated now?



	Therefore, given the above points, I am still puzzled.  Although we have already debated for five hours, I still feel that I have to speak and give my support to the Government that the Bill should have retrospective effect.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Members, I know that many Members have not spoken on this subject yet and I will let them speak first.  Two Members have indicated that they would like to speak again.  Please try to keep your speeches short when you are invited to speak.  Mr YUEN Mo.









MR YUEN MO (in Cantonese): Madam Chairman, when I supported that this Bill should be passed its three Readings when we discussed about the retrospective effect of this Bill this afternoon, I have made my stand clear that I support giving the Bill this effect.  Why?



	I feel that everyone should be equal before the law.  This afternoon, the Secretary for Security said that it is estimated that there are 66 000 such children in China.  If we are to be fair to these 1 400 children, how should we treat the other children totalling more than 64 000?  We enact the law and we expect people to abide by the law and we have to make sure that they are equal before the law.  I feel that if we give these 1 400 children special treatment and allow them to obtain the right of abode in Hong Kong without following any procedures, it will be very unfair to the remaining 64 000-odd children.



	However, as the common saying goes, "he who fails to take action first is worse than a wastrel."  If those 64 000 children cannot obtain the right of abode sooner simply because they have not entered Hong Kong illegally, this is extremely unfair to them.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr Edward HO.





MR EDWARD HO (in Cantonese): Madam Chairman, I will be very brief.  I would like to comment on one point which I think very important.  Mr NG Leung-sing said earlier that one thing is not important and independent Members should think independently.  I do not agree to that.  But there is another very important thing too.  He said that if we agree that the Bill should not have retrospective effect today, it will trigger off an influx of children from the Mainland.  He gave us an impression that if we allow these 1 000 plus children to remain in Hong Kong, do not repatriate them and allow them to complete the formalities here, the other people will get a wrong message and large numbers of people will rush to Hong Kong.



	I think that we have to make this message very clear because I am not sure how many people are watching this debate on television or listening to it on radio in China.  In fact, if we agree today that the Bill should not have retrospective effect, we will pass it and all people have to follow all the procedures as provided for in this Bill before they can actually enter Hong Kong.  We cannot say that as we have said that the Bill should not have retrospective effect, now that they have come, they can complete the relevant procedures here.  We have spent so many hours arguing and what we have been discussing is how we should deal with those who came here during the eight or nine days from 1 July up to now, before the enactment of the Bill.  If we pass the Bill tonight, there is no question that in future everyone has to abide by the laws of Hong Kong before coming to Hong Kong.

	

	Thank you.





CHAIRMAN (in Cantonese): Mrs Selina CHOW.





MRS SELINA CHOW (in Cantonese): Madam Chairman, I am glad that Mr Edward HO has spoken on one of the points I want to raise but still I would like to add two more points.  First, Mrs Sophie LEUNG has said something about the laws previously in force and Mrs Peggy LAM has also mentioned it.  Why are we having such a hectic debate today and why do we think in such a complicated manner?  This is because whether we like it or not, the laws have actually changed after 1 July, the day the Basic Law came into operation.  Before 1 July, the Basic Law has not taken effect and this is a fact that we cannot deny.  Therefore, basically, these children who were not locally born did not have the right before 1 July.  But on 1 July, they were given the right by the Basic Law, and this is the law.  The only reason why we want to pass the Bill today is that we hope that they can exercise their right in a more orderly manner but we can by no means deprive them of the right they originally held.  Therefore, this issue is totally different from the one  raised by Mr TSANG Yok-sing at the beginning.  It is true that the Basic Law has bestowed upon them a certain right.  We want to enact this law simply because we want them to exercise their right in a more orderly manner.  We have no intention at all to deprive them of their right.  This is absolutely not the case.



	Nevertheless, before the enactment of this law to perfect the procedures, the Basic Law is the law and it overrides all local laws.  The right that the children did not enjoy before has now been bestowed upon them on 1 July.  The Basic Law represents our constitution and its status is higher than that of local laws.  Mr Ronald ARCULLI has already raised this point and I will not repeat it again.  If the children were born to permanent residents of Hong Kong, then until the passage of this Bill today, they cannot be repatriated arbitrarily and cannot even be considered as illegal immigrants.  Therefore, Mr HO has already responded to the remarks made by Mr NG.  We will not be threatened by someone who keeps talking about the 66 000 people because this is not going to stand.  If the law is enacted today, the 66 000 people will have to wait in the queue according to the law.



	Some people keep talking about "amnesty" all day long but this is not actually "amnesty".  If we talk about "amnesty", we will be referring to illegal entry that we mentioned in the past.  That was really an "amnesty".  But things are different now.  This is because on 1 July, the Basic Law bestowed upon the people concerned the right and before an additional law is put in place to verify this right, there is no such law for the purpose of verification.  We cannot say we have to turn back today for the sake of expedience.  I will handle this case with extreme care and I am sure Members have to be very careful too.  The Administration tells us that for the sake of expedience, we have to bend the law to remedy the fault, that is, to pass the law for expedience.  We really have to deal with this matter with extreme care.



	At the same time, I have heard many Members say that as the people concerned can wait in the line, why do they not queue up in mainland China?  This is not our law.  They queue up in China for that is the law of mainland China.  Under the principle of "one country, two systems", when we talk about the laws of Hong Kong, we have to focus on our laws here.  We cannot arbitrarily or selectively apply any law to make our point.  Members may want them to queue up or follow the procedures but there is no such law.  The law enacted today will only take effect from today.  This is a very important principle.  A matter of principle that is most questionable is if someone says this is what he wants it to be but since there was no such law, the law should now be enacted, and back-dated to that point in time.





CHAIRMAN (in Cantonese): Members, since this Council has to pass this Bill urgently today while the relevant subcommittee has only held one meeting, I would specially allow Members to speak for the second, third or even fourth time.  Yet I reckon ─ perhaps I am wrong ─ that if Members keep on repeating the points made before, they may not be able to convince other Members.  However, according to the Rules of Procedure, I would also respect Members' wishes to speak and allow Members to do so but I hope that Members can put forth some new points and be concise.  Dr Philip WONG.





DR PHILIP WONG (in Cantonese): Madam Chairman, I have a new point to make.  I would like to ask Mr Ronald ARCULLI a question.  He just said that he is very much concerned about the point raised by the Government, that is, whether the 1 000-odd children would have priority in re-entering Hong Kong if they are repatriated to the Mainland.  He thinks that if this is done, the children will have been given a privilege and he opposes that.  However, the amendment he has now put forward goes even further than the above proposal as it suggests that these children do not have to return to China at all.  Why?  I really do not quite understand that.  Would Mr Ronald ARCULLI please give me an answer? 





CHAIRMAN (in Cantonese): Mr CHAN Kam-lam.





MR CHAN KAM-LAM (in Cantonese): Madam Chairman, just now Mrs Selina CHOW raised the point that because of the Basic Law, the children concerned have the right of abode.  Yet I feel that although the Basic Law has bestowed the right of abode on these children, it does not mean that the Basic Law has invalidated the Immigration Ordinance or other laws we originally have in dealing with the orderly arrangements.  In fact, we must reaffirm that this Bill is completely in line with the Basic Law because if Members consider it in breach of the Basic Law, I believe Mr Ronald ARCULLI will certainly propose to amend it or Members will oppose it unanimously.



	On the other hand, the retrospective effect can ensure the consistency of the immigration measures or immigration laws that have all along been adopted by the Hong Kong Government.  Moreover, if today we agree that there should be no retrospective effect, it will mean that the so-called "eligible" children or people who enter Hong Kong after this Bill has come into operation will be deprived of the chance of being treated equally before the law.  They will ask: Why is the right conferred by the law upon me totally different from that of those who came to Hong Kong on 2 July just because I arrived here on 11 July?  I think it is imperative for us to give a very satisfactory explanation.  We cannot simply say that those who have come to Hong Kong earlier are lucky and therefore have the right while those who come late have not.  Nor can we say that somebody is smart and because he is smart, he knows how to find the way and thus he is able to reap the so-called "benefits" in the law.  For these reasons, we have to be very careful in making legislation.  We have to make sure everyone belonging to the same category are given the same treatment.



	What we are debating now mainly concerns the arrangement of an orderly and legal entry into Hong Kong.  This is the most important element in the legislative intent of this Bill.  If today we decide that those who have the right to enter Hong Kong are not required to come in in an orderly manner and they can come any time they like, it is very likely that they will come, just as Mr Ronald ARCULLI said, under the water, by parachute or from under the ground.  Therefore, I think it all depends on how we see the principal spirit of the Bill.  Our hope is mainly to allow eligible and legitimate persons to enter Hong Kong by way of an orderly arrangement and make sure the retrospective effect will not deprive anyone of his legitimate rights as a result.



	In this regard, I hope that Honourable colleagues will vote against Mr Ronald ARCULLI's amendment.





CHAIRMAN (in Cantonese): Mr NG Leung-sing.





MR NG LEUNG-SING (in Cantonese): Madam Chairman, I am not going to repeat the comments made by Honourable colleagues just now.  As the Bill has to go through its three Readings today, of course we need to put in more efforts.  Regarding the rights of the 1 400 persons we mentioned earlier, it is indeed imperative for us to consider seriously the so-called retrospective effect. Regarding the 1 400 and 65 000 persons, it is not an issue of how many people.  Even if there is only one person remaining in the Mainland while 1 400 have left, the treatment still needs to be fair and reasonable.  This is because what we, as legislators, are considering now is a fair and reasonable means for solving the problem.



	Basically, we can pass the Bill if it is fair and reasonable, so that even if there is only one person waiting in the Mainland, he will consider the Bill normal and reasonable.  Therefore, we have to ask ourselves one question: Is there any difference between the rights of the 1 400 persons and the rights of the remaining 64 000-odd or 65 000-odd persons?  When we make this piece of legislation today, we have to take this into account very carefully.  



	Let us look back at the Basic Law itself.  Actually it has also been touched upon in the first part of today's meeting that the title of Chapter III of the Basic Law is clearly about the fundamental rights and duties of the residents.  It echoes the point that I raised today that while the six categories of residents enjoy the right of abode here, they also have to perform their duties at the same time.  The question is simply not the right of abode or an identity card.  Their duty in acquiring the right of abode is to obtain an identity card in accordance with the laws of the SAR.  It is also stated very clearly that the identity card should be a permanent identity card which states their right of abode.  Therefore, what we have to consider very carefully now is while the 1 400 persons have such a duty, the other 65 000 persons also have the same duty.  As long as they carry out their duties while enjoying their rights, we will have to enact legislation to fulfil the duties conferred upon us by the Basic Law.  Thank you.





CHAIRMAN (in Cantonese): Secretary for Security, do you wish to speak?





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, as regards whether or not the Bill should have retrospective effect, I want to explain with equanimity the position of the Government from the perspective of the principle and actual effect, in connection with why we are against Mr Ronald ARCULLI's amendment.



	To start with, as a matter of principle, other than provisions related to criminal offences and penalties, there is no general principle prohibiting laws from having retrospective effect. Whether a certain bill should have retrospective effect depends on whether the retrospective effect is reasonable and whether it is fair to the individuals or the community as a whole affected as a result.



	The Hong Kong Bill of Rights Ordinance and the International Covenant on Civil and Political Rights prohibit any retrospective provisions on criminal offences or penalties. This Bill is not retrospective in these two aspects.  Section 38 of the Immigration Ordinance concerning landing or remaining in Hong Kong illegally applies to those people who, believing they have the right of abode in Hong Kong, entered Hong Kong between 1 July and the effective date of this Bill.  As criminal offences have to be clearly stated in the law, we must not allow the Bill to contain any implied criminal liability.  I wish to reiterate here that the Bill does not specify it has retrospective effect in relation to criminal offences.  Therefore, the Bill will not result in anyone being prosecuted for entering Hong Kong before the effective date of the Bill.



	In terms of the actual effect, I would like to give some explanations.  What would happen if the Bill has no retrospective effect?  Through these explanations, I would like to respond to some of the questions asked by Members in this debate. First, as I said earlier, if the Bill has no retrospective effect, we will not be able to repatriate those who came to Hong Kong before the passage of the Bill and claimed that they had the right of abode here.  We then have to let them stay here and wait for their status to be verified.  If they have their status verified, they will have the right of abode and continue to live here.  Even if not, they may also stay in Hong Kong to lodge an appeal.  We propose that the Bill should carry retrospective effect not because we want to reject these people for good and stop them from ever coming to Hong Kong again.  We only hope to prevent them from establishing their status even earlier than those who have waited patiently in the Mainland and without going through the established procedures, just because they have chosen to come to Hong Kong by illegal means.  This will be extremely unfair to the law-abiding people, and this will indirectly encourage other people to jump the queue.  After being repatriated to the Mainland, eligible children will need to have their status verified before they can come to settle in Hong Kong in a lawful and orderly manner by virtue of the Certificate of Entitlement to the Right of Abode (certificate of entitlement) issued by us and the One-way Exit Permit issued by the relevant authorities in the Mainland.



	Second, as far as practical enforcement is concerned, we have to take into account what we need to do in future in addition to dealing with the 1 006 children who entered Hong Kong illegally before 1 July and turned themselves in to the Immigration Department and the 424 children who have turned themselves in between 1 July and 8 July.  If a huge number of illegal immigrants flood into Hong Kong today, tomorrow or in some future time, claiming they have come to Hong Kong before the effective date of the Bill, and they manage to find someone to provide corroborated evidence, it would be very difficult for us to produce evidence to counteract their claims.  Then, numerous litigations about the date of illegal entry will emerge, thereby attracting other children to come to Hong Kong illegally and creating an extremely large loophole.  If one person could benefit from this loophole, so could the rest and the figure could be incalculable.  Examples of granting amnesty in other places can also serve as a reminder to us.  So, I urge Members to support the original Bill in having a retrospective enactment formula.



	Madam Chairman, the children who have entered Hong Kong illegally before 1 July should not be allowed to obtain the right of abode.  They should not do so either even after the effective date of this Bill should this Bill be passed.  Why should we give preferential treatment to those who entered Hong Kong illegally during that nine or 10 days?



	I would also like to respond to two points raised by Members during the debate, though not all of them related directly to the issue of retrospectivity.  Mr Kennedy WONG repeatedly referred to the issue concerning those who legally enter Hong Kong by virtue of travel documents other than one-way permits.  When these persons enter Hong Kong, their travel documents will be given a condition of stay as a visitor, as well as a limit of stay.  If their limit of stay expires, they will be regarded as overstaying, which is similar to illegal entry in nature.  If we exclude them from compliance with the Bill, it will be tantamount to creating a larger loophole and this is definitely unacceptable.  It is then not a simple question of whether the Bill is retrospective or not.



	Finally, in considering whether the Bill should be retrospective, I hope Members will not confuse it with whether or not the certificate of entitlement as provided for in the Bill is in breach of the Basic Law.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr Ronald ARCULLI, do you wish to reply?





MR RONALD ARCULLI: Madam Chairman, firstly I would like to thank all my colleagues for a fascinating and an interesting debate, and whether they agree with my point of view or not, I am quite happy with the fact that they look at their own conscience and decide what they think is right for Hong Kong.  I want to make that quite clear.





	But it is really with extreme regret that repeated questions of the Government on two aspects: Was the entry of these children illegal, unlawful because if it were not there is no question of special treatment?  There is no reply to section 2(a) and the amendment or section 7 of the Immigration Ordinance.  There is no reply regarding preferential treatment despite being asked many times.  All I can say to my colleagues is that, welcome to Hong Kong, welcome to the Hong Kong Government.  You will get used to not getting a reply.  



	This is a very key issue today, very simple issue.  No facts, no figures.  Lawful?  Not lawful?  You still cannot get a straight answer.  I have a lot of sympathy for the Secretary for Security because he has obviously got a very difficult job to do.  Some of you might say that, look, he is putting himself up against a lawyer.  He has 250 lawyers behind him, including the very capable Mr WINGFIELD sitting at the back.



	So, I think at the end of the day, Madam Chairman, the key question that we have to ask is not whether it is unfair on the 66 000, not whether we are giving special treatment.  



	Oh, by the way, I had better give Mr WONG an answer in case he thinks I am trying to avoid his question.  His question is based on the assumption that these 1 400-odd children are not entitled to be in Hong Kong.  It is not a question of stepping over a yellow line.  I mean, that is, sort of a very good gimmick argument but not really a substance argument.  If their entry was not unlawful, dating the law to 1 July makes it unlawful because the law says "if you do not hold this bit of paper you are not entitled to remain in Hong Kong".  If section 2(a) is not amended they are entitled to be in Hong Kong.



	But I think I am repeating myself, so I think, Madam Chairman, in conclusion, I hope those colleagues who have indicated that they will not support me and they will support the government position will have a final three minutes when I ask for a division afterwards to go outside and talk amongst themselves, perhaps those of political parties because they have to be answerable to themselves, to the people, and so on, and all that.  For individual colleagues, you can talk amongst yourselves and you might disagree.  It does not matter, but you will still have three minutes to give a final thought and I hope your final thought on the button would be "yes".



	Thank you.



CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by Mr Ronald ARCULLI be approved. 





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





Mr Ronald ARCULLI rose to claim a division.





CHAIRMAN (in Cantonese): I believe that Mr Ronald ARCULLI wishes to claim a division.



	The Committee now proceeds to a division.  The division bell will ring for three minutes.





CHAIRMAN (in Cantonese): Members, the question now put is: That the amendment moved by Mr Ronald ARCULLI be approved.



	Will Members please register their presence by pressing the top button and then proceed to vote by choosing one of the three buttons below?





CHAIRMAN (in Cantonese): Before I announce the result, are there any queries?  The result will now be displayed.





Mr James TIEN, Mr HO Sai-chu, Mr Edward HO, Dr Raymond HO, Prof NG Ching-fai, Mr Eric LI, Mr Allen LEE, Mrs Selina CHOW, Mr Ronald ARCULLI, Mr MA Fung-kwok, Dr LEONG Che-hung, Mr MOK Ying-fan, Mr HUI Yin-fat, Mr CHAN Choi-hi, Mr Frederick FUNG, Mr Andrew WONG, Mr Kennedy WONG, Mr Howard YEUNG, Mr Bruce LIU, Mr LAU Kong-wah, Mrs Miriam LAU and Dr LAW Cheung-kwok voted in favour of the amendment.





Mr WONG Siu-yee, Mr David CHU, Mr NG Leung-sing, Mr LEE Kai-ming, Mrs Elsie TU, Mrs Peggy LAM, Mr Henry WU, Mr Henry TANG, Mr YUEN Mo, Mr CHEUNG Hon-chung, Dr TSO WONG Man-yin, Mr LEUNG Chun-ying, Mrs Sophie LEUNG, Mr CHAN Wing-chan, Mr CHAN Kam-lam, Mr TSANG Yok-sing, Mr CHENG Kai-nam, Dr Philip WONG, Dr Charles YEUNG, Mr YEUNG Yiu-chung, Mr IP Kwok-him, Mr CHIM Pui-chung, Mr LAU Wong-fat, , Mr Ambrose LAU, Mr CHOY Kan-pui, Mr Paul CHENG, Mr CHENG Yiu-tong, Dr TANG Siu-tong, Mr Timothy FOK, Mr KAN Fook-yee, Mr NGAN Kam-chuen, Mr LO Suk-ching and Mr TAM Yiu-chung voted against the amendment.





THE CHAIRMAN announced that there were 22 Members in favour of the amendment and 33 against it.  She therefore declared that the amendment was negatived.





DR LEONG CHE-HUNG (in Cantonese): Madam Chairman, I foresee that many Members will claim for divisions when we further vote on this Bill and hence in accordance with Rule 49(3) of the Rules of Procedure, I move that if Members claim for divisions at the Committee stage of the Immigration (Amendment) (No. 5) Bill 1997, the Committee shall proceed to such divisions immediately after the division bell has rung for one minute.





CHAIRMAN (in Cantonese): I now propose the question to you and that is:  Should further divisions being claimed in respect of other motions of the Immigration (Amendment) (No. 5) Bill 1997 at the Committee stage in this meeting, the Committee shall proceed to such divisions immediately after the division bell has rung for one minute.





CHAIRMAN (in Cantonese): I now put the question to you as stated.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(No Member responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





CHAIRMAN (in Cantonese): If there is any division, the Committee will proceed to such division immediately after the division bell has rung for one minute.





CHAIRMAN (in Cantonese): As the amendment to clause 1 has been negatived, I now put the question to you and that is: That clause 1 stand part of the Bill. 





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(No Member responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





CLERK (in Cantonese): Clause 2.





CHAIRMAN (in Cantonese): Secretary for Security.

SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I move that clause 2 be amended as set out in the paper tabled.



	As regards clause 2, I propose changing the definition of Hong Kong Special Administrative Region (HKSAR) passport to HKSAR passport issued by the Director.  The existing definition has made reference to the Hong Kong Special Administrative Region Passports Ordinance.  However, the Hong Kong Special Administrative Region Bill is still at the Second Reading stage and has not yet become an Ordinance, it is therefore necessary to amend the definition of the HKSAR passport.



	Madam Chairman, the amendment is put forward after incorporating the opinions of Members.  I urge Members to support the amendment.



Proposed amendment



Clause 2 (See Annex)





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by the Secretary for Security be approved.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(No Member responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





CLERK (in Cantonese): Clause 2 as amended.





CHAIRMAN (in Cantonese): The question is: Clause 2, as amended, stand part of the Bill.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(No Member responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





CLERK (in Cantonese): Clauses 4, 7 and 10.





CHAIRMAN (in Cantonese): Mr Bruce LIU.





MR BRUCE LIU (in Cantonese): Madam Chairman, I move that section 2AA in clause 4 be amended as set out in the paper tabled at this meeting.



	 Madam Chairman, my amendment seeks to amend section 2AA.  I will now explain the rationale behind them.  Firstly, I propose to delete the word "only" in the English version and the character "只" in the Chinese version.  The purpose of such is to enable some children to establish their right of abode in Hong Kong by means of other alternatives apart from the three types of documents.  My rationale is that a simple procedure to establish their status is essential and this is the major premise of the issue.  Children who have the right of abode under the Basic Law should produce the basic documentation they have so that the Director of Immigration can confirm their entitlement.  In fact, the documents required are not complicated as far as the documents can prove two things.  The first thing is the parent of the child concerned is a permanent resident of Hong Kong.  To prove that, the parent may produce a document which can show his/her permanent residency, such as an identity card.  The second thing is the proof that the child concerned is born to the parent.  The documents needed will include the birth certificate of the child and the marriage certificate of the parents.



	Secondly, I move this amendment because I do not agree that only the documents set out in the Bill can establish the identity of the children.  Why?  In fact, I have already mentioned the reason during the Second Reading debate and I am going to state it here again.  The right bestowed by the Basic Law is a constitutional right which the children have already possessed.  It is only that they need to go through a simple procedure to confirm and verify it.  Just now, Mr Ronald ARCULLI has also reminded me that the Hong Kong Reunification Ordinance has proposed that, apart from the Basic Law, we have already had a local law relating to this and that is section 2(c) of Schedule 1 to the Immigration (Amendment) (No. 2) Ordinance 1997 as mentioned in the Hong Kong Reunification Ordinance.  According to subparagraphs (a) and (b) contained therein, a person of Chinese nationality born to a parent who is a permanent resident shall have acquired the right of abode in Hong Kong at the time of his birth by virtue of his parent's status.  In fact, this has already been stated in the laws of Hong Kong.  Only a simple procedure is needed to establish such statutory and constitutional right.  Nevertheless, we now seek to adopt an unreasonable administrative measure and ask them to join the queue to apply for a One-way Exit Permit (one-way permit).  And on top of the permit, they are also required to apply for a Certificate of Entitlement to the Right of Abode (certificate of entitlement).  This has made them no different from other one-way permit applicants.  In addition, they are required to take the trouble of completing an additional formality to apply for a certificate of entitlement and have it affixed to a one-way permit before they can come to Hong Kong.  It is certainly not the original legislative intent of the Basic Law.  Actually, only a simple verification procedure is required for them to come here.



	Thirdly, this amendment is in fact a consequential amendment to clause 1 which we have just debated.  I therefore urge those colleagues who supported Mr Ronald ARCULLI's amendment just now to support my amendment as well.  Why?  Firstly, what will be the situation of those children who come to Hong Kong through the "backdoor" between 1 July and 9 July?  Had we agreed to the earlier arrangement, the children should stay in Hong Kong to apply for verification of their status.  How then can they stay in Hong Kong to file their applications?  There are in fact many ways to do it.  Firstly, they can produce a certificate of entitlement issued by the Public Security Bureau in the Mainland in accordance with the Bill's provisions; secondly, they can apply for a judicial review to the court, and they may win the case if they have evidence which is to their advantage, and; thirdly, in case they do not apply for a judicial review to the court, they can, based on the court cases which are likely to win, provide the same documents to the Director to enable her to exercise her power to establish the applicants' right of abode.  As a matter of fact, the various channels mentioned above do really exist, and owing to the availability of these channels, the establishment of the right of abode of the child should not be restricted only to the three types of documents as stated in this Bill.  Because of that, if we state clearly in the legislation that the practice stated in the Bill has to be followed, it will go against the reason for supporting the amendment to clause 1 as we mentioned just now.  As such, I hope that Members who voted for the amendment to clause 1 will not be so forgetful and lend their support to my amendment as well.



	The amendment can also achieve two objectives.  Firstly, it can conform with the stipulation of the Basic Law.  Although we have to establish the identity of the people concerned, there are other means available for such purpose.  As a result, we need not adopt administrative measures.  Besides, this is also in line with what I have just mentioned and, that is, there are other ways to establish their identity, even including those children who have come to Hong Kong through the "backdoor".  We actually do not have the right to repatriate them out of Hong Kong.



	This is all because we have different legal points of view.  If the children are confirmed to have the right of abode, you cannot repatriate them no matter they have come by sea, by land or by air.  Although you can punish them, the severity of the offence does not warrant repatriation.



	Lastly, I would like to add one more point and that is, if this amendment is passed, will it lead to a large influx of children into Hong Kong?  Will it encourage the children's parents to take risks?  These questions have been frequently raised by the Secretary for Security.  In fact, it only depends on how we handle the whole issue.  If we can work out a reliable package to arrange all the children to come to Hong Kong within a short time, the parents will no longer take risks.  But without the above-said commitment and package, and as long as the children have compelling evidence to prove that they have the right of abode, their parents will still take risks regardless of whether today's Bill is passed or not.  Therefore, the crux of the problem is we must have a co-ordinated package before the problem can be solved.



	With these remarks, Madam Chairman, I move my amendment.



Proposed amendment



Clause 4 (see Annex)





CHAIRMAN (in Cantonese): Does any Member wish to speak?  Mrs Selina CHOW.





MRS SELINA CHOW (in Cantonese): Madam Chairman, on behalf of the Liberal Party, I oppose Mr Bruce LIU's amendment, that is, the deletion of the word "only".  In fact, when the Subcommittee studied the Bill, I had pointed out that we could not possibly pass a Bill which was lack of clarity.  If the word "only" is deleted, it will mean that one can produce other evidence to prove that he is a permanent resident.  But the question is, basically, the entire scheme is designed for establishing whether the applicants are permanent residents under an orderly, credible, reliable and trustworthy system.  Therefore, the several ways listed in the Bill are in fact very distinct and reliable.  If the word "only" is removed, the Bill will, on the contrary, become ambiguous.  As a result, we will need to consider many other unknown means, and a host of situations may arise during the whole process of approving and issuing the Certificates of Entitlement to the Right of Abode.  Moreover, this may result in numerous lawsuits, legal challenges and so on.  Therefore, we cannot support Mr Bruce LIU's amendment. 





CHAIRMAN (in Cantonese): Mr CHENG Kai-nam.









MR CHENG KAI-NAM (in Cantonese): Madam Chairman, after considerable deliberation, Members of the Democratic Alliance for Betterment of Hong Kong (DAB) are of the opinion that the amendment proposed by Mr Bruce LIU runs counter to the legislative intent of the Bill.  We hope to see the establishment of clear-cut systems and procedures, so that the children concerned can reunite with their families in an orderly fashion.  We do not want to see the addition of many controversial or flexible elements in the legislation.  I think that the deletion of the word "only" in fact means that legislation on this issue will be rendered altogether unnecessary.  We, therefore, oppose this amendment.





CHAIRMAN (in Cantonese): Does any other Member wish to speak?  Secretary for Security, do you wish to speak?





SECRETARY FOR SECURITY (in Cantonese): Although the amendment moved by Mr Bruce LIU only involves the deletion of one or two words, it will make a striking difference.  If this amendment is approved, it will cause great confusion and uncertainty, rendering the efforts made by the Government and this Council in solving the problem completely futile.  The objective of the Certificate of Entitlement to the Right of Abode (certificate of entitlement) scheme is to tie in with the implementation of Article 24(2)(3) of the Basic Law.  As the wording of the provision is not only limited to people born in mainland China, children born to permanent residents of the SAR in other places of the world are also entitled to the right of abode in pursuance of that provision.  Therefore, we should put in place a fair, consistent, objective and reliable mechanism for application to people born in different places and under different systems to establish their status as permanent residents.



	If the amendment moved by Mr Bruce LIU is approved, it will allow the establishment of the right of abode by methods other than those stipulated in the Bill.  Subsequently, applicants will be allowed to prove their identity as permanent residents by various means, the reliability of which is doubtful.  Under such circumstances, the Immigration Department will need to spend a lot of resources on verifying the applications, thus delaying the process and lengthening the period in which the applicants and their families are separated.  The applicants will also be at a loss as to what to do.  As the criteria and procedures are not unified, the creditability of the whole vetting procedures will be open to question.

	Madam Chairman, the objective of setting up the mechanism of the certificate of entitlement is to stipulate objective and specific requirements to avoid confusions.  In terms of actual effect, the amendment moved by Mr Bruce LIU will definitely be unable to achieve the goal of this legislative amendment.  This amendment is absolutely irrelevant to the amendment moved by Mr Ronald ARCULLI, which is restricted to whether or not the Bill should have retrospective effect.  I therefore urge Members to vote against the amendment moved by Mr Bruce LIU.





CHAIRMAN (in Cantonese): Mr Bruce LIU, do you wish to reply?





Mr Bruce LIU indicated that he did not wish to reply.





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by Mr Bruce LIU be approved.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





MR BRUCE LIU (in Cantonese): Madam Chairman, I would like to claim a division.











CHAIRMAN (in Cantonese): Mr Bruce LIU claims a division.



	The Committee will proceed to a division.  The division bell will ring for one minute.





CHAIRMAN (in Cantonese): Members, the question now put is: That the amendment moved by Mr Bruce LIU be approved.



	Will Members please proceed to vote.





CHAIRMAN (in Cantonese): Before I declare the result, Members may wish to check their votes.  Are there any queries?  The result will now be displayed.





Dr LEONG Che-hung, Mr MOK Ying-fan, Mr CHAN Choi-hi, Mr Frederick FUNG, Mr Andrew WONG, Mr Bruce LIU and Dr LAW Cheung-kwok voted in favour of the amendment.





Mr WONG Siu-yee, Mr James TIEN, Mr David CHU, Mr HO Sai-chu, Mr Edward HO, Dr Raymond HO, Mr NG Leung-sing, Mr NG Ching-fai, Mr Eric LI, Mr LEE Kai-ming, Mr Allen LEE, Mrs Elsie TU, Mrs Selina CHOW, Mrs Peggy LAM, Mr Henry WU, Mr Henry TANG, Mr Ronald ARCULLI, Mr YUEN Mo, Mr CHEUNG Hon-chung, Dr TSO WONG Man-yin, Mr LEUNG Chun-ying, Mrs Sophie LEUNG, Mr HUI Yin-fat, Miss CHAN Yuen-han, Mr CHAN Wing-chan, Mr CHAN Kam-lam, Mr TSANG Yok-sing, Mr CHENG Kai-nam, Mr Kennedy WONG, Mr Howard YOUNG, Dr Charles YEUNG, Mr YEUNG Yiu-chung, Mr IP Kwok-him, Mr LAU Wong-fat, Mrs Miriam LAU, Mr Ambrose LAU, Mr CHOY Kan-pui, Mr CHENG Yiu-tong, Dr TANG Siu-tong, Mr Timothy FOK, Mr KAN Fook-yee, Mr NGAN Kam-chuen, Mr LO Suk-ching and Mr TAM Yiu-chung voted against the amendment.





THE CHAIRMAN announced that there were seven Members in favour of the amendment and 44 against it.  She therefore declared that the amendment was negatived.



MR ANDREW WONG (in Cantonese): Would Members please refer to somewhere near pages 6 and 7 of the script?  Please turn to page 6 first because the amendments moved by the Secretary for Security to sections 2AB (2)(b) and 2AC(2)(b) are similar.  Later, I would like to move amendments to sections 2AB and 2AC, as well as deleting subsection (4), the contents of which are the same.  I propose that the amendments be debated jointly.  The Secretary for Security will first speak on sections 2AB (2)(b) and 2AC(2)(b).  I will then move amendments to sections 2AB and 2AC, as well as deleting subsection (4).  This will simplify the procedure.



	In other words, when the Secretary for Security moves his amendments to clause 4, that is when both sections 2AB(2)(b) and 2AC(2)(b) are amended by substituting "a person acceptable to the Director of Immigration" with "his parent, legal guardian or any other", the provisions shall be moved jointly.  I believe the Secretary for Security will understand that.  





CHAIRMAN (in Cantonese): Mr Andrew WONG proposes to proceed with our discussion not in accordance with this script and replace it with a new one.  Secretary for Security, do you have any suggestion?





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I have studied the proposal put forward by Mr Andrew WONG within limited time and found that his proposal was very different from mine in nature.  Moreover, the amendments moved by me were made after discussing with the working committee and accepting Members' comments.  I hope that such amendments will, comparatively speaking, not lead to controversy and will possibly be dealt with in a faster manner.  Therefore, I still consider that the best way is to handle the amendments separately.





CHAIRMAN (in Cantonese): Mr WONG.









MR ANDREW WONG (in Cantonese): Madam Chairman, I will respect your ruling since it is totally a technical problem rather than a controversial issue.  The reason is we are each talking about the same matter; the two sections referred to by the Secretary are about the same matter, while the two sections referred to by me are also about the same matter.  However, the difference is we are focusing on two different issues which are not in conflict with each other.  





CHAIRMAN (in Cantonese): Mr Andrew WONG, if you do not mind, I would like to proceed according to the script.  Secretary for Security, please continue.





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I move that clause 4 be amended as set out in the paper tabled at this Meeting.  We have proposed three amendments to clause 4.



	Firstly, we have accepted Members' suggestion in respect of the representative of an applicant mentioned in the proposed new sections 2AB and 2AC by amending a person acceptable to the Director as the parent, legal guardian of the applicant or any other person acceptable to the Director.  In so doing, an application lodged by the parent or legal guardian on behalf of an applicant will undoubtedly be accepted under the law in most circumstances.



	Secondly, we have also accepted Members' suggestion to amend the proposed new section 2AB by specifying that though an appellant is not allowed to be physically present in Hong Kong when lodging an appeal to the Immigration Tribunal, this requirement is not applicable to the person lodging such an application on behalf of the appellant.  In other words, though a child who fails to obtain a Certificate of Entitlement to the Right of Abode from the Director of Immigration is not allowed to lodge an appeal while he is physically present in Hong Kong, his parent or representative can lodge the appeal in Hong Kong once the child has left Hong Kong.



	Thirdly, we have amended the proposed new section 2AE in respect of the provision that no application may be made for judicial review before the Immigration Tribunal has made any decision to specify in a more specific manner that the applicant is not allowed to apply for judicial review to the High Court without lodging an appeal to the Immigration Tribunal in advance.



	Madam Chairman, these amendments have been made after accepting the comments made by Members or in response to the queries raised by them.  I hope Members can give their support.  Thank you.





CHAIRMAN (in Cantonese): Does any Member wish to speak?  Mr Andrew WONG.





MR ANDREW WONG (in Cantonese): Madam Chairman, the Secretary for Security has not only mentioned section 2AB(2)(b), but also section 2AC(2)(b) and even 2AD.  However, he is not speaking to the question.  (Laughter) 



	Just now I requested to deal with sections 2AB, 2AD, 2AC(2)(b) together through a simple procedure, so that we only have to count the vote once.  I support this proposal wholeheartedly.  There is no doubt about it.  Terms like "parent", "guardian" and so on can be used in order to achieve greater clarity, and I am totally in support of this. 





CHAIRMAN (in Cantonese): Does any other Member wish to speak?  If not, I believe that the Secretary for Security is not prepared to reply, and there is no need for him to reply either.





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by the Secretary for Security be approved.





CHAIRMAN ( in Cantonese): Will those in favour please say "aye"?  



(Members responded)    





CHAIRMAN ( in Cantonese): Those against please say "no".  



(Members responded)    





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





CHAIRMAN (in Cantonese): Mr Andrew WONG.





MR ANDREW WONG (in Cantonese): Madam Chairman, I move that the proposed section 2AB in clause 4 be amended as set out in the paper tabled at this Meeting.  



	Basically, this amendment seeks to amend section 2AB to the effect that any applications for a certificate of entitlement shall be made in such manner as the Director of Immigration may specify by notice in the Gazette.  Subsection (4) states that this notice is not regarded as subsidiary legislation.  I think that subsidiary legislation can take two forms, that is, either in the form of a resolution or an administrative order.  The former will require the endorsement of the legislature before it can be put into effect, but the latter can come into effect immediately after its promulgation by way of a negative procedure.  The difference is that if it is not a piece of subsidiary legislation, this Council will not have the opportunity to consider whether there are any shortcomings, or whether we should even repeal it altogether.  Such power can be exercised by this Council within 28 days after the gazettal of the subsidiary legislation.  Therefore, section 2AB(4) should be deleted.  Section 2AC states how an application should be made in relation to the issue of a duplicate.  I think that if subsection (4) has already stated that the notice is not subsidiary legislation, the above practice is incorrect as it should apply only to subsidiary legislation.  I therefore propose that subsection (4) of both sections 2AB and 2AC should be deleted.



	With these remarks, I beg to move.



Proposed amendment

    

Clause 4 (see Annex)





CHAIRMAN (in Cantonese): Does any other Member wish to speak?  Secretary for Security.





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, the Government objects to Mr Andrew WONG's the amendment to the proposed new sections 2AB(4) and 2AC(4) in clause 4.



	The two provisions seek to enable the Director of Immigration to state clearly the application procedure for the Certificate of Entitlement to the Right of Abode in which a gazetted notice is not subsidiary legislation.  Mr Andrew WONG's proposed deletion of these two provisions, if approved, will give rise to certain adverse consequences.  If the provisions are deleted, the legal status of the notice will be cast in doubt.  It should be noted that the effect of deleting the provisions is not to turn the notice into subsidiary legislation automatically.  Rather, it will only strip the Ordinance of a categorical specification whether the notice is subsidiary legislation or not.



	The manner in which an application should be filed is basically an administrative arrangement.  The reason for the Government's proposal of publishing the notice concerned in the Gazette is only to inform the public of the details so as to enhance transparency.  If such an administrative arrangement is included in the law, the law itself will become unnecessarily complicated.  Moreover, the drafting and enactment of laws must follow established procedures and tabled at the Provisional Legislative Council for scrutiny.  This will deprive the Director of Immigration of the administrative flexibility in handling applications.



	Madam Chairman, the Government opposes the amendment moved by Mr Andrew WONG.  Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr Andrew WONG, do you wish to reply?





MR ANDREW WONG (in Cantonese): Does any Member wish to speak?  If not, I would like to make a short reply.  I think I must reply in response to a principle just mentioned and that is, the legislature is responsible for monitoring the Government's operation.  I understand that the immigration authorities need great flexibility.  However, once the legislature is prepared to revoke a certain order, form or certain rules made by the Director, the Director basically has the power to make new ones again.  If according to the Secretary for Security, the deletion of the provisions will, on the contrary, cause uncertainty, we can write in an extremely clear-cut manner.  For example, it can be "deleting subsection (4) and substituting other provisions".  If I want to make it less clear-cut, I can say "the Director of Immigration has absolute power" ─ but this is still not good enough ─ or "has absolute power to make any rules".  However, Members may not support it if it is written this way.   Once enacted, the legislation must be published in the Gazette and no one can touch it.  Even this Council and the Executive Council are not allowed to amend it unless the Chief Executive orders the Director of Immigration to make other orders.  Under such circumstances, the power will no longer be held by the Director of Immigration.  I think this is a serious problem.



	I do not intend to complicate the whole issue today because the Bill was only submitted yesterday and we have to pass it today.  But I see that there is a serious shortcoming in the Bill, and I only hope that Members can look at it more closely because the power is still there.  After the deletion of the provisions, even if this Council is so irresponsible as to indiscriminately repeal the promulgated manner of application as well as the wording or content of the notice, the Director can still immediately promulgate another notice or promulgate the original notice again and it will still be effective.  In my opinion, the remarks made by the Secretary for Security are somewhat exaggerated.  It is something like threatening Members.  I hope Members can all support the legislature to discharge the duty it is obliged.  If we do not keep an eye on the Director's power, we will have failed as a legislature.       





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by Mr WONG be approved.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "noes" have it.





Mr Andrew WONG rose to claim a division.





CHAIRMAN (in Cantonese): Mr WONG claims a division.  The division bell will ring for one minute.





CHAIRMAN (in Cantonese): The question now put is: That the amendment moved by Mr Andrew WONG be approved.  Will Members please proceed to vote.





CHAIRMAN (in Cantonese): Before I declare the result, Members may wish to check their votes.  Are there any queries?  If not, the result will now be displayed.





Mr Eric LI, Mrs Elsie TU, Dr LEONG Che-hung, Mr MOK Ying-fan, Mr HUI Yin-fat, Mr Frederick FUNG, Mr Andrew WONG, Mr Kennedy WONG, Mr Bruce LIU and Dr LAW Cheung-kwok voted for the amendment.





Mr WONG Siu-yee, Mr David CHU, Mr HO Sai-chu, Dr Raymond HO, Mr NG Leung-sing, Mr LEE Kai-ming, Mrs Peggy LAM, Mr Henry WU, Mr Henry TANG, Mr YUEN Mo, Mr CHEUNG Hon-chung, Dr TSO WONG Man-yin, Mr LEUNG Chun-ying, Mrs Sophie LEUNG, Mr CHAN Wing-chan, Mr CHAN Kam-lam, Mr Howard YOUNG, Dr Charles YEUNG, Mr YEUNG Yiu-chung, Mr IP Kwok-him, Mr LAU Wong-fat, Mr Ambrose LAU, Mr CHOY Kan-pui, Mr CHENG Yiu-tong, Dr TANG Siu-tong, Mr Timothy FOK, Mr KAN Fook-yee, Mr NGAN Kam-chuen, Mr LO Suk-ching and Mr TAM Yiu-chung voted against the amendment.





THE CHAIRMAN announced that there were 10 Members in favour of the amendment and 30 against it.  She therefore declared that the amendment was negatived.

CHAIRMAN (in Cantonese): Secretary for Security.





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I am sorry that the script I have now in hand may be an old one.  (Laughter) It seems that a new one has just been distributed.  Can you give me a minute?





CHAIRMAN (in Cantonese): Never mind.  Take your time.



	Members, let me explain.  According to our original script, the relevant provisions should be discussed item by item.  Later, Mr Andrew WONG suggested to discuss all provisions jointly so as to speed up the process.  However, the Secretary for Security considered that the original script should be adhered to.  Although the Secretary mentioned other provisions in addition to the relevant provisions in moving his amendment and Mr Andrew WONG has just pointed it out too, we will continue to deal with the provisions item by item according to the procedure.  Therefore, Secretary for Security, I suggest that you need not bother about the new script and continue to proceed according to the old one.  This will be clearer to all of us.  





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I am sorry.  I am not sure which script is the right one.  Could I ask the Clerk to clarify if I am now supposed to move to amend the proposed section 2AC?





CLERK (in Cantonese): It is section 2AC(2)(b).





CHAIRMAN (in Cantonese): The lower half of page 7 of the script.





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I move that the proposed section 2AC(2)(b) in clause 4 be amended as set out in the paper tabled at this Meeting.







	Concerning this amendment, we have accepted the suggestion made by Members that where representation of an applicant is mentioned, the person accepted by the Director of Immigration will be changed to the applicant's parent, or statutory guardian of the applicant, or other persons accepted by the Director.  Under most circumstances, applications lodged by parents or statutory guardians will be accepted undoubtedly under the law.  Thank you, Madam Chairman.



Proposed amendment



Clause 4 (see Annex)





CHAIRMAN (in Cantonese): Does any Member wish to speak?  I now put the question to you and that is: That the amendment moved by the Secretary for Security be approved.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.  Mr Andrew WONG.





MR ANDREW WONG (in Cantonese): Madam Chairman, I move that the proposed section 2AC in clause 4 be further amended as set out in the paper tabled at this Meeting.



	As in the case of section 2AB, I propose the deletion of subsection (4).  A notice specified under subsection (2)(a) is not subsidiary legislation, and the same is also applied to section 2AC.  However, under such circumstances, what is referred to here is the issue of a duplicate, not the original Certificate of Entitlement to the Right of Abode (certificate of entitlement).  Those two cases are actually of the same nature, and I hope to put down in record that I think all these issues should be monitored by this Council, subject to its scrutiny and amendment when necessary, and this Council can even revoke some documents.  I hope these comments can be put down in record.  I can tell Members that the voting result will be more or less the same as the one we have just now.  Therefore, I will not claim a division.



Proposed amendment



Clause 4 (see Annex)





CHAIRMAN (in Cantonese): Does any other Member wish to speak?  Secretary for Security, you have just explained the reason for your objection.  I believe you do not wish to speak again.





SECRETARY FOR SECURITY (in Cantonese): No.





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by Mr WONG be approved.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "noes" have it.  The "noes" have it.  Mr Andrew WONG.





MR ANDREW WONG (in Cantonese): Madam Chairman, I move that the proposed section 2AD in clause 4 be amended as set out in the paper tabled at this Meeting.



	I propose to delete subsection (3) in section 2AD.  Under subsection (3), no appeal shall be lodged under subsection (1) or (2) at any time at which the appellant is in Hong Kong.  Subsection (1) provides for the lodging of an appeal by any applicant for a certificate of entitlement and the application of which has been refused.  Subsection (2) provides for the lodging of an appeal made by any applicant for a certified duplicate of the certificate of entitlement after he has lost his certificate, and the application of which has been rejected.  Subsection (3) stipulates that it is not possible for an appellant to lodge his appeal at any time at which he is in Hong Kong.  I think this is unreasonable.  If the appellant happens to be in Hong Kong, why can he not lodge the appeal himself?  If the appellant is not in Hong Kong, we of course cannot do anything.  Moreover, if he is in Hong Kong, he should be allowed to lodge his appeal himself.  I therefore propose this amendment and hope Members will support it.



Proposed amendment



Clause 4 (see Annex) 





CHAIRMAN (in Cantonese): Does any Member wish to speak?  Secretary for Security, do you wish to speak?





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, the Government opposes Mr Andrew WONG's amendment which seeks to delete the proposed new section 2AD(3) in clause 4.



	The deletion of that provision will enable an appellant to stay in Hong Kong and wait for the result of his appeal.  The effect of this amendment will run counter to the fundamental objective of the legislation.  We propose to set up this verification mechanism with a view to ensuring those who claim to be entitled to the right of abode to go through a standard procedure to establish their identity and then come to Hong Kong in an orderly manner.  To allow those people whose identity is yet to be established to stay in Hong Kong will completely go against the original intent of legislation.  This will enable some people to abuse the appeal mechanism to achieve their goal of staying in Hong Kong.



	We must note that the more people make use of appeals to delay their repatriation, the more cases the Immigration Tribunal will accumulate and the longer the waiting time for examination will take.  On the other hand, it will also attract more people to abuse the appeal mechanism.  The aim of those who come to Hong Kong unlawfully as well as in a disorderly manner is simply to come and stay here.  Legislation passed by this Council must not and should not facilitate these people and help them to achieve their aims.  Therefore, I urge Members to vote against the amendment moved by Mr Andrew WONG.



	Thank you, Madam Chairman.

	



CHAIRMAN (in Cantonese): Mr Andrew WONG, do you wish to reply?





MR ANDREW WONG (in Cantonese): Madam Chairman, originally I hoped to seek your permission to add one more amendment, that is, to delete section 2AE.  But after a discussion with Mr Ronald ARCULLI, I finally decided not to propose the amendment.  This is because if we put sections 2AD(3) and 2AE together, the entire piece of legislation may violate the Hong Kong Bill of Rights Ordinance and the Basic Law upon judicial review.  Under such circumstances, I would, if possible, seek to provide some remedy.  If section 2A is retained, it will be subject to the first procedure by going through the Tribunal and judicial review.  It may be reasonable to do so but I have no intention to put forward this proposal now.



	I only want to make one point and that is, if the amendment moved by me earlier is negatived, I will vote against the Bill at the Third Reading.  I feel quite helpless as I have heard so many Members speak in support of this Bill and, as a matter of fact, this issue needs to be tackled urgently.  However, I am afraid that this Bill, should it be passed, will face a lot of legal challenges.  This is something I do not want to see.  I say all these today just because I hope the problem can be solved.  It is also fair to allow those people who really wish to appeal to do so.  We should not presume that the appellant is a overstayer and he is intentionally causing trouble.  Perhaps he really thinks that he has the right of abode or he has the evidence.  It is only that he cannot find it for the time being.  The way the Secretary for Security has put it indicates that he almost presumes that all appellants should be assumed guilty.  This is very serious indeed.



	I am not going to elaborate any further.  I just hope Members can support the deletion of section 2AD(3).  I have already stated that this is the most vital part.  If Members do not support it, I will not be able to support the Third Reading of this Bill.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by Mr WONG be approved.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "noes" have it.





Mr Andrew WONG rose to claim a division.





CHAIRMAN (in Cantonese): Mr WONG has claimed a division.  The division bell will ring for one minute.









CHAIRMAN (in Cantonese): The question now put is: That the amendment moved by Mr Andrew WONG be approved.  Will Members please proceed to vote.





CHAIRMAN (in Cantonese): Before I declare the result, Members may wish to check their votes.  Are there any queries?  If not, the result will now be displayed.





Mrs Elsie TU, Mr MOK Ying-fan, Mr CHAN Choi-hi, Mr Frederick FUNG, Mr Andrew WONG and Mr Bruce LIU voted for the amendment.





Mr WONG Siu-yee, Mr David CHU, Dr Raymond HO, Mr NG Leung-sing, Mr Eric LI, Mr LEE Kai-ming, Mr Henry WU, Mr Henry TANG, Mr CHEUNG Hon-chung, Dr TSO WONG Man-yin, Mr LEUNG Chun-ying, Mrs Sophie LEUNG, Mr HUI Yin-fat, Mr CHAN Wing-chan, Mr CHAN Kam-lam, Mr Kennedy WONG, Mr Howard YOUNG, Dr Charles YEUNG, Mr YEUNG Yiu-chung, Mr IP Kwok-him, Mr LAU Wong-fat, Mr Ambrose LAU, Mr CHOY Kan-pui, Mr Paul CHENG, Mr CHENG Yiu-tong, Dr TANG Siu-tong, Mr Timothy FOK, Mr KAN Fook-yee, Mr NGAN Kam-chuen, Mr LO Suk-ching and Mr TAM Yiu-chung voted against the amendment.





Miss CHAN Yuen-han abstained.





THE CHAIRMAN announced that there were six Members in favour of the amendment, 31 against and one abstaining.  She therefore declared that the amendment was negatived.





CHAIRMAN (in Cantonese): Secretary for Security.





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I move that the proposed section 2AD in clause 4 be amended as set out in the paper tabled at this Meeting.  Moreover, we have accepted Members' suggestions to amend the new section 2AD, stating clearly that although no appeal can be lodged with the Immigration Tribunal at any time at which the appellant is in Hong Kong, this requirement is not applicable to the person lodging an application on behalf of the appellant.  In other words, although a child who fails to obtain a Certificate of Entitlement to the Right of Abode issued by the Director of Immigration is not allowed to lodge an appeal when he is in Hong Kong, his parent or representative can lodge the appeal in Hong Kong after the child has left.



	Thank you, Madam Chairman.



Proposed amendment



Clause 4 (see Annex)





CHAIRMAN (in Cantonese): Does any Member wish to speak?



(No Member indicated to speak)





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by the Secretary for Security be approved.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.  Mr Andrew WONG.







MR ANDREW WONG (in Cantonese): Madam Chairman, I move that the proposed section 2AA in clause 4 as well as clauses 7 and 10, which are inter-related, be amended as set out in the paper tabled at this Meeting.



	In the proposed section 2AA(1)(a) in clause 4, "and affixed to such travel document" should be deleted; whereas in the proposed section 53D(3)(a) in clause 7, "and affixed to such travel document" should be deleted too.  In the proposed form in clause 10, "This certificate is valid only if it has been affixed onto a valid travel document issued to the holder of this certificate." should also be deleted.  Basically I hope that a travel document, no matter whether it is a One-way Exit Permit (one-way permit) or a passport, can be separated from a Certificate of Entitlement to the Right of Abode (certificate of entitlement).  Of course, each of these two types of documents must be able to prove the holders' identity.  The design may not be good enough, but if the two documents are not separated, it will be impossible to split the system of issuing the certificate of entitlement from that of the one-way permits.  This improvement is the second most important amendment proposed by me.  The most important amendment is related to the issue of appeal while the second most important amendment is this one.  I hope I can secure Members' support.



	I proposed to delete the related wordings in section 2AA in clause 4, clause 7(b), section 53D(3)(a) as well as the same wordings in the form.  I urge Members to support my amendments.



	Thank you, Madam Chairman.



Proposed amendments



Clause 4 (see Annex)



Clause 7 (see Annex)



Clause 10 (see Annex)









CHAIRMAN (in Cantonese): Secretary for Security, do you wish to speak?





SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, the Government objects to the amendments moved by Mr Andrew WONG in the new section 2AA(1)(a) and other relevant provisions.  Mr WONG proposed that the Certificate of Entitlement to the Right of Abode be separated from the One-way Exit Permit (one-way permit).  I hope Members can consider this issue seriously.  The arrangement proposed by us can serve to confirm that those who are eligible have come to Hong Kong in a legal and orderly manner under the established one-way permit system.  I believe Members have already agreed to this principle when they delivered their speeches at the First and Second Readings.  The abolition of this mechanism will be tantamount to a denial of the objective of allowing the children to come to Hong Kong from the Mainland in a legal and orderly manner and confusions will be resulted.  Moreover, it will also impose great pressures on the education system and other services in Hong Kong.  I believe it is not a situation that Members would like to see and agree to.



	Thank you, Madam Chairman.

 



CHAIRMAN (in Cantonese): Mr Frederick FUNG.





MR FREDERICK FUNG (in Cantonese): Madam Chairman, I speak in support of the amendment moved by Mr Andrew WONG.  I think it is very important to separate the One-way Exit Permit (one-way permit) from the Certificate of Entitlement to the Right of Abode (certificate of entitlement).  I do not agree with the Secretary for Security that the separation is tantamount to a denial of orderly entry into Hong Kong.  In fact, whether or not there is order has nothing to do with the linkage between the certificate of entitlement and the one-way permit.  There can still be order without such a linkage.



	I think the most important difference of the amendment moved by Mr WONG today is that the SAR Government will take the initiative in relation to the right of abode of the children born in China to permanent residents of Hong Kong under Article 24 of the Basic Law after the separation of these two types of documents.  As a result, the SAR Government will be responsible for arranging the eligible persons to come to settle in Hong Kong.  However, if the certificate of entitlement is to be linked with the one-way permit, two problems will arise: First, the number of people coming to Hong Kong daily will be restricted by the quota for one-way permits; second, we will be bound by the stipulations of the Chinese Government.  In other words, the Chinese Government will stipulate the number of people who can come to Hong Kong each day and we can do nothing about it without getting its approval.  But as far as those who have been bestowed permanent residency in Hong Kong under Article 24, Chapter III of the Basic Law, the problem of accepting Hong Kong people should be dealt with by Hong Kong itself.  I therefore consider that the initiative should lie with the SAR Government.  Actually, the greatest difference after the separation is that the power will belong to the SAR Government.  And so will the initiative.  If the two types of documents are linked together, we will lose the initiative on the contrary.  In other words, no matter how many one-way permits the Chinese Government will issue, or not a single permit is issued, our power will be affected and the implication will be quite profound.  In my opinion, the separation is a very important amendment.  I hope other Members can support Mr WONG's amendment.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): Mr Andrew WONG, do you wish to reply?





MR ANDREW WONG (in Cantonese): Madam Chairman, I do not think I need to because I have already made myself very clear in the first instance during the Second Reading debate, and I have also reiterated it just now.



	Thank you, Madam Chairman.





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendments moved by Mr WONG be approved.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)



CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "noes" have it.





MR ANDREW WONG (in Cantonese): Madam Chairman, I claim a division.





CHAIRMAN (in Cantonese): Mr WONG has claimed a division.  The division bell will ring for one minute.





CHAIRMAN (in Cantonese): Will Members please proceed to vote.





Mrs Elsie TU: Madam Chairman, all my lights are flashing.





CHAIRMAN (in Cantonese): Would the Clerk please check it.





CHAIRMAN (in Cantonese): Mrs TU, if it is fine, perhaps you would like to vote now.





CHAIRMAN (in Cantonese): Before I declare the result, Members may wish to check their votes.  Are there any queries?  If not, the result will now be displayed.





Mr MOK Ying-fan, Mr CHAN Choi-hi, Mr Frederick FUNG, Mr Andrew WONG, Mr Bruce LIU and Dr LAW Cheung-kwok voted for the amendments.





Mr WONG Siu-yee, Mr David CHU, Dr Raymond HO, Mr NG Leung-sing, Mr LEE Kai-ming, Mrs Elsie TU, Mr Henry WU, Mr Henry TANG, Mr CHEUNG Hon-chung, Dr TSO WONG Man-yin, Mr LEUNG Chun-ying, Mrs Sophie LEUNG, Mr HUI Yin-fat, Mr CHAN Wing-chan, Mr Howard YOUNG, Dr Charles YEUNG, Mr YEUNG Yiu-chung, Mr IP Kwok-him, Mr LAU Wong-fat, Mr Ambrose LAU, Mr CHOY Kan-pui, Mr Paul CHENG, Mr CHENG Yiu-tong, Dr TANG Siu-tong, Mr Timothy FOK, Mr KAN Fook-yee, Mr NGAN Kam-chuen, Mr LO Suk-ching and Mr TAM Yiu-chung voted against the amendments.





Mr Eric LI, Dr LEONG Che-hung and Mr Kennedy WONG abstained.





THE CHAIRMAN announced that there were six Members in favour of the amendments, 29 against and three abstaining.  She therefore declared that the amendments were negatived.





9.29 pm



SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, a point of order.  Could the Chairman or the Clerk advise me whether the amendment moved by the Government to clause 2AE has been voted upon?  Why do I raise this question?  This is because up till now, the only script I have in hand that follows the right order is the one lent to me by Mr LI.  We have not received any new script at all.  I believe the only script we have in hand is the first draft.  I just want to make it clear.





CHAIRMAN (in Cantonese): The script has not mentioned clause 2AE.



     I am sorry, the Committee will now be suspended for five minutes and then resumed.





9.39 pm



CHAIRMAN (in Cantonese): Members, I have to make an apology.  As there are too many new amendments today, one amendment has been left out.  I would like to thank the Secretary for Security for reminding the Committee.  I would now like to call upon the Secretary for Security to move his amendment.  

SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I move that the proposed section 2AE in clause 4 be amended as set out in the paper tabled at this Meeting.  We amend the new section 2AE, that is the provision relating to the prohibition of the application for a judicial review before the Tribunal makes it decision, in order that this section specifies more clearly that an applicant is not allowed to apply to the High Court for a judicial review prior to the lodging of an appeal to the Immigration Tribunal.



     Madam Chairman, this amendment is the result of our discussion with members of the Bills Committee yesterday.  I hope Members will support this amendment.



	Thank you, Madam Chairman.



Proposed amendment



Clause 4 (see Annex)





CHAIRMAN (in Cantonese): I now put the question to you and that is: That the amendment moved by the Secretary for Security be approved.  





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no"?



(Members responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.  





CLERK (in Cantonese): Clause 4 as amended.





CHAIRMAN (in Cantonese): The question is: Clause 4, as amended, stand part of the Bill.  





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





CHAIRMAN (in Cantonese): As the last batch of Mr WONG's amendments to clauses 4, 7 and 10 have been negatived, I now put the question to you and that is: That clauses 7 and 10 stand part of the Bill.





CHAIRMAN (in Cantonese): Will those in favour please say "aye"?



(Members responded)





CHAIRMAN (in Cantonese): Those against please say "no".



(Members responded)





CHAIRMAN (in Cantonese): I think the "ayes" have it.  The "ayes" have it.













PRESIDENT (in Cantonese): Council will now resume.





PRESIDENT (in Cantonese): Third Reading of Bill.  Secretary for Security.





SECRETARY FOR SECURITY (in Cantonese): Madam President, the



IMMIGRATION (AMENDMENT) (NO. 5) BILL 1997



has passed through Committee with amendments.  I move that this Bill be read the Third time and do pass.





PRESIDENT (in Cantonese): I now propose the question to you and that is: That



IMMIGRATION (AMENDMENT) (NO. 5) BILL 1997



be read the Third time and do pass.





PRESIDENT (in Cantonese): I now put the question to you as stated. 





PRESIDENT (in Cantonese): Will those in favour please say "aye"?



(Members responded)





PRESIDENT (in Cantonese): Those against please say "no".



(Members responded)





MR BRUCE LIU (in Cantonese): Madam President, I claim a division.









PRESIDENT (in Cantonese): Mr Bruce LIU has claimed a division.  The division bell will ring for three minutes.





PRESIDENT (in Cantonese): Secretary for Security.





SECRETARY FOR SECURITY (in Cantonese): I am sorry, a point of order.  We have not heard the Clerk read out certain clauses should stand part of the Bill.  Can I ask for a clarification?





PRESIDENT (in Cantonese): Which clauses?





SECRETARY FOR SECURITY (in Cantonese): For instance, clauses 5, 6, 8 and 9.





CLERK (in Cantonese): They have been passed.





PRESIDENT (in Cantonese): Please refer to page 4 of the script ─ clauses 3, 5, 6, 8, 9 and 11.





SECRETARY FOR SECURITY (in Cantonese): This is because we do not have the new script.





PRESIDENT (in Cantonese): Since we have to deal with the Bill urgently and there are numerous amendments, we are a bit confused.





PRESIDENT (in Cantonese): The question now put is: That the Immigration (Amendment) (No. 5) Bill 1997 be read the Third time and do pass.  Will Members please proceed to vote.





PRESIDENT (in Cantonese): Before I announce the result , Members may wish to check their votes.  Are there any queries?  If not, the result will now be displayed.





Mr WONG Siu-yee, Mr James TIEN, Mr David CHU, Mr HO Sai-chu, Mr Edward HO, Dr Raymond HO, Mr NG Leung-sing, Prof NG Ching-fai, Mr Eric LI, Mr LEE Kai-ming, Mr Allen LEE, Mrs Elsie TU, Mrs Selina CHOW, Mrs Peggy LAM, Mr Henry WU, Mr Henry TANG, Mr Ronald ARCULLI, Mr YUEN Mo, Mr CHEUNG Hon-chung, Dr TSO WONG Man-yin, Mr LEUNG Chun-ying, Dr LEONG Che-hung, Mrs Sophie LEUNG, Mr HUI Yin-fat, Mr CHAN Wing-chan, Mr CHAM Kam-lam, Mr TSANG Yok-sing, Mr CHENG Kai-nam, Mr Kennedy WONG, Mr Howard YOUNG, Dr Charles YEUNG, Mr YEUNG Yiu-chung, Mr IP Kwok-him, Mr LAU Wong-fat, Mrs Miriam LAU, Mr Ambrose LAU, Mr CHOY Kan-pui, Mr Paul CHENG, Mr CHENG Yiu-tong, Dr TANG Siu-tong, Mr Timothy FOK, Mr KAN Fook-yee, Mr NGAN Kam-chuen, Mr LO Suk-ching and Mr TAM Yiu-chung voted in favour of the motion.





Mr MOK Ying-fan, Mr CHAN Choi-hi, Mr Frederick FUNG, Mr Andrew WONG, Mr Bruce LIU and Dr LAW Cheung-kwok voted against the motion.





THE PRESIDENT announced that there were 45 Members in favour of the motion and six against it.  She therefore declared that the motion was carried.





MEMBERS' MOTION



INCREASING THE STANDARD RATE UNDER THE COMPREHENSIVE SOCIAL SECURITY ASSISTANCE SCHEME FOR THE ELDERLY



PRESIDENT (in Cantonese): Members' motion.



	It was originally scheduled that this Council would debate two Members' motions which have no statutory effect today.  The first motion was moved at the Council meeting held on 17 May but it was subsequently adjourned for resumption of debate today.  Another motion is proposed by Miss CHAN Yuen-han.  She has proposed that her motion be debated at the next meeting because it is quite late now.  I think Members will agree with this proposal. (Members stroke the table to indicate their support) I will put Miss CHAN Yuen-han's motion on the Agenda for the next meeting and her motion will be the first one to be debated.



	The motion to be debated by this Council now is on "increasing the standard rate under the Comprehensive Social Security Assistance Scheme for the elderly".  Mr CHAN Choi-hi has given notice in accordance with the Rules of Procedure to resume the joint debate which has been adjourned.  The joint debate on the motion and amendment moved by Mr CHAN and Mr Frederick FUNG is now resumed.  As Mr FUNG and Mr NGAI Shiu-kit have both spoken in the joint debate on the last occasion, they may not speak again.  As for Mr CHAN, apart from having up to five minutes to speak on Mr Frederick FUNG's amendment to his motion, he also has a balance of up to seven minutes to speak in reply at the end.  All other Members may speak for up to seven minutes.  Under Rule 37 of the Rules of Procedure, I am obliged to direct any Member speaking in excess of the specified time to discontinue.



	We will now proceed to debate.  Does any Member wish to speak?  Mr TAM Yiu-chung.



	

MR TAM YIU-CHUNG (in Cantonese): Madam President, during the past few months, I have been conducting studies surrounding the problem of the elderly, as well as listening to the opinions expressed by various sectors.  The views I have collected and my own proposals have been submitted to the Chief Executive, Mr TUNG Chee-hwa.  In his inauguration speech, the Chief Executive has touched upon the development and general direction of the Hong Kong Special Administrative Region Government's policy for the elderly.  Concerning an increase in the Comprehensive Social Security Assistance (CSSA) payment, the views I have collected are quite broad and consistent.  I believe the SAR Government will, just as what Mr TUNG has said, carry out an in-depth review of this issue to see how the CSSA payment can really help those in need, so that their standard of living can be improved.



	Mr TUNG has raised a very important point in his speech and that is, the SAR Government will set up a "Elderly Commission".  I earnestly hope that the SAR Government can set up the Commission as soon as possible, and what I mean is, for instance, by next month.  Also, the Administration should not use the Commission as an excuse to delay in responding to the public's request in relation to the policy and welfare protection for the elderly.  The real task of the Commission is to conduct a study on the policy and welfare protection for the elderly, as well as making recommendations to the Government.



	In my opinion, increasing the CSSA payment is only one of the important suggestions.  The scope of an elderly policy should be very extensive.  According the opinions I collected over the past few months, the needs of the elderly people are in fact diverse.  Therefore, apart from reviewing the CSSA payment, the Commission should also review the means test mechanism when applying for CSSA payments.  In addition, I think there is a need for further reviews of the existing application procedure for CSSA payments to examine how the provisions related to the CSSA Scheme and the application procedure can be simplified.  As regards those who are not eligible for CSSA, we have to work out a solution to help them too.  For this reason, old age pension should be listed as one of the issues for the Commission's consideration and old age allowance should come under its study too.  Concerning the absence rule governing the old age allowance, the various opinions I have collected indicate that people hope that the absence rule can be abolished or the Director of the Social Welfare Department can exercise his discretion to flexibly deal with the absence rule.



	On the other hand, medical services is an issue of particular concern to the elderly too.  At present, the elderly CSSA recipients can enjoy free medical services in the out-patient clinics of government hospitals.  However, if they want to consult Chinese herbalists or other private doctors, they have to pay the medical charges themselves.  Therefore, we should also examine how we can do better in the area of medical services so as to provide the elderly with more services in the prevention of diseases.  There are also some elderly people who have fallen sick and need to be hospitalized.  After leaving the hospital, they may still need to be admitted to a convalescent home, infirmary or residential care home.  At present, the needs in this area are quite great.  Therefore, I think the Government should also consider this problem.







	Lastly, I hope that people will not get a wrong message that an increase in the CSSA payment will be a solution to all the problems.  I have to point out particularly that an increase in the payment can only solve some of the problems.  The remaining problems have to be solved through the provision of more and better services by the Government.  It is only by this means can the elderly receive protection in a more comprehensive manner.  I would therefore like to drive home the message that we should not focus on increasing the CSSA payment alone.  Rather, we should give more consideration to comprehensive care to the elderly so as to enable the SAR Government to really achieve the objectives put forward by Mr TUNG in providing the elderly with "a sense of security, a sense of belonging and a feeling of health and worthiness".  Thank you, Madam President.





9.51 pm



THE PRESIDENT'S DEPUTY, Dr LEONG CHE-HUNG, took the chair.





DEPUTY PRESIDENT (in Cantonese): Mr HUI Yin-fat.





MR HUI YIN-FAT (in Cantonese): Mr Deputy, in a survey conducted by the Hong Kong Council of Social Services and the Hong Kong Oxfam Group on poverty suffered by the elderly last year, it was discovered that 600 000 people or so are now living in poverty and they are mainly elderly people.



	As the saying goes, "the tree falls not at the first stroke", the elderly problem in Hong Kong has been brewing for quite some time.  In fact, over the past two decades or so, the Government has all along been refusing to implement a retirement protection scheme.  As a result, many people who were of the low-income group even when they were young have to live on their own savings when they grow old.  The condition is particularly serious for those single elderly who have no family members to take care of them.



	Since the 1994 report by Dr MacPHERSON which proposed to raise the Comprehensive Social Security Assistance (CSSA) standard rate for the elderly, no matter how the social welfare sector, political parties, other organizations as well as the general public pressed the Government to implement the recommendations of the report, the Government was not moved at all.  We are indeed very disappointed.  I strongly believe that even if my colleagues in this Council unanimously pass this motion on requesting the Government to increase the CSSA rate, the payment will still remain the same tomorrow morning.



	In fact, according to a survey conducted by the Social Welfare Department, about 40% of the standard CSSA payment will be spent on food.  This means that for a single elderly who are now receiving a standard rate of $2,030, he can only spend a total of $30 or so for three meals each day.  



	Mr Deputy, I believe $30 should be barely enough for us to have one meal.  But for the elderly CSSA recipients, $30 will be all they can spend on food for the whole day.  Many elderly people must think that our well-off Government is heartless.  May I ask the Secretary for Health and Welfare to say honestly whether she thinks $30 for three meals is enough to enable the elderly to live in dignity if she makes the assessment according to the existing normal living standard?



	In fact, it is not surprising that many elderly CSSA recipients eat salted egg in the beginning of the month and fermented bean curd at the end of the month.  It was no wonder that, last Sunday, a representative of the elderly presented a cardboard in the form of a piece of fermented bean curd to the Honourable TAM Yiu-chung, indicating that the elderly hope they no longer need to eat fermented bean curd everyday after the handover.



	Mr Deputy, in discussing how to enable the elderly to enjoy a reasonable standard of living and live in dignity, we did not only aim at fighting for the $300, which was first proposed by the Hong Kong Council of Social Services and unanimously supported by 60 Members of the previous Legislative Council.  We also aimed at a protection package that can enable the elderly to cope with their basic needs and live in dignity. 



	The social welfare sector thinks that the Administration should accept the proposals contained in the report by Dr MacPHERSON.  Coupled with the factor of cumulative inflation over the past few years, it is suggested that the CSSA standard rate for the elderly should be increased to $2,900.  In addition, the ceiling on the amount of assets held by the elderly should be lifted in order to enable the elderly to save more money to pay any unexpected, additional medical expenses and so on and thereby increasing their sense of security.

	Mr Deputy, in formulating social policies, the Government should, apart from looking after the majority's interests, also ensure the minority's rights are not neglected.  In developing our economy, we should not find satisfaction in mere increase in certain figures.  It is more important for us to ensure every member of the public can be benefited equally.  As our society continues to develop, we should be more capable of looking after the rights and needs of the underprivileged minority.



	Lastly, I earnestly hope that when the Chief Executive, Mr TUNG Chee-hwa, delivers his first policy address this October, I can personally hear him say that he will raise the elderly CSSA standard rate generously and provide the elderly with more allowances and services in all areas so as to enable the elderly CSSA recipients to really live in dignity.  At the same time, the Government should no longer adopt a stop-gap strategy to deal with the old issue of elderly welfare.



	Mr Deputy, I so submit.





DEPUTY PRESIDENT (in Cantonese): Mr James TIEN.





MR JAMES TIEN (in Cantonese): Mr Deputy, I am speaking on behalf of the Liberal Party.

	

	Mr CHAN Choi-hi proposed in his motion to increase the standard CSSA rate by $600 whereas Mr Frederick FUNG proposed to amend it to "not less than $300".  During the period from mid-1994 up till today, the standard rate has increased from $1,670 to $2,060 as of today.  Over the past three years, there has been an increase of $390, that is approximately 23%.  If we divide $390 by three years, the increase will be around 7.8% per annum, which is even below the inflation rate.  The Liberal Party opines that this figure is too low.  The current CSSA standard rate of $2,060 is supposed to be paid for the expenses for food, clothing, and normal transportation incurred by an elderly person each month.  Of course, we are aware that the Government also provides other allowances such as rental allowance or medical allowance in particular.  The Government has also pointed out that the total amount of assistance received by most of the elderly each month is around $3,000 on average.  This is something we already knew.  However, we are of the opinion that this standard rate is still inadequate judging from today's standards.  Mr HUI Yin-fat has just mentioned that if we divide $2,060 by 30 days, only $70 or so will be available for each day on average.  Out of this sum of money, only $30 or $40 can be spent on the three meals each day because the remaining sum of money is to be paid for other expenses.  In fact, we consider this rate absolutely inadequate.



	Mr Deputy, this problem is definitely not going to be solved within today immediately.  For the elderly people who are now aged 60 or above, they have contributed a lot to Hong Kong in both the '60s and the '70s.  At that time, Hong Kong was not so prosperous as today and most people were engaged in the  manufacturing industry.  Since the wages were not high at that time, they had to spend all their incomes on supporting their families and paying for their children's school fees.  It was indeed very difficult for them to save money.  It is, therefore, not surprising at all that so many elderly people are now living in poverty.  This is definitely not because they spent all their money lavishly at that time.  I would like to point out that the Government is now having a tremendous surplus and a sound financial condition.  According to the Government's figures, we have 120 000 elderly people who are above 60 years old receiving CSSA payments.  Even if the payment they receive on average is $3,000 instead of $2,060, the total amount of payment will only be $4 billion-odd.  If we accept Mr Frederick FUNG's proposal of increasing "not less than $300", the annual increase will only be $400 million-odd.  We think the Government should be able to afford this sum of money.  All political parties and Members of the former Legislative Council have repeatedly urged the Government to consider an increase of $300 immediately.  This is something we hope the Government can do today.  Of course, I am aware that the increase asked for by Mr CHAN Choi-hi is $600.  However, he has not been given an opportunity to explain on what basis did he decide that the increase should be $600.  The Panel on Welfare Services of the former Legislative Council has, on past occasions, examined this issue in detail.  Several political parties and all individual Members were of the view that $300 was a reasonable amount, and the Government was able to afford the $400 million-odd additional allocation.  Mr Deputy, on behalf of the Liberal Party and the business sector, I therefore support Mr Frederick FUNG's amendment.



	Thank you, Mr Deputy.







DEPUTY PRESIDENT (in Cantonese): Mr HO Sai-chu.





MR HO SAI-CHU (in Cantonese): Mr Deputy, one of the main points of the platform of the Chief Executive, Mr TUNG Che-hwa, is the livelihood of the populace, and this is also an issue of immediate concern to the general public in Hong Kong.  Owing to the improvement in our quality of living and advancement in medical science, the elderly have increased in terms of their proportion of the population.  There is a need for us to pay special attention to the elderly people who are impoverished and have nobody to lean on.  Most of them have done a lot for Hong Kong and made certain contribution to the prosperity of the community in their youth and in the prime of their lives.  For these reasons, society should not forget this group of people and instead, they should be provided with proper care so that they can maintain a basic standard of living and live with dignity in their twilight years.  An increase in the CSSA payment should not be criticized as copying certain capitalist countries in introducing welfarism and thereby ruining the economy.  This is because the proposed increase is determined on the basis of the basic needs of the elderly and the affordability of society.  The questions of "exhausting all our reserves" and "nurturing lazy people" therefore simply do not exist.  Of course, the increase in the CSSA payment should be progressive.  It is inappropriate to increase the payment too drastically at one go.  Last year, it was already proposed that the CSSA payment for the elderly be increased by $300.  Coupled with such factors as inflation from that time up till now and so on, I think an increase of not less than $300 is reasonable.  I therefore support Mr Frederick FUNG's amendment.  Of course, I know Mr TAM Yiu-chung has got more long-term plans for the improvement of the elderly people's livelihood.  Yet I think we should take this opportunity to express our views clearly.  The issue about this $300 has been under discussion for a long time.  I have great sympathy for the elderly and I will fully support this proposal.



	Thank you.





DEPUTY PRESIDENT (in Cantonese): Miss CHAN Yuen-han.









MISS CHAN YUEN-HAN (in Cantonese): Mr Deputy, many of my colleagues of the former Legislative Council are indeed concerned about the existing situation of the elderly and consider that the Government should help tide them over their hard times.  For the elderly CSSA recipients, the assistance from the Government is especially important.  It is a pity that the Government has been acting very rigidly in dealing with this issue, and has failed to make any commitments in the series of debates held last year as well as this year.



	Mr CHAN Choi-hi's motion proposed that our newly established Government should increase the CSSA standard rate for the elderly by $600, whereas Mr Frederick FUNG's amendment proposed that an increase of not less than $300 should be made as soon as possible.  I think no matter it is $600 or $300, the spirits behind the motions are the same and, that is, to enable the elderly CSSA recipients to lead as better as a life possible on such a meagre sum of money.  The Hong Kong Federation of Trade Unions (FTU) is in support of the original motion and the amendment as far as this point is concerned.  We consider that the Government should, apart from improving the livelihood of the elderly by increasing the CSSA payment, assist them in other aspects too.  



	The Chief Executive has earlier on commissioned our colleague, Mr TAM Yiu-chung, to gather the views of people from various sectors of the community on the elderly problem.  In addition, he has proposed on 1 July to set up a "Elderly Commission" to look at the problem of the elderly.  I think this is very important because not only do we fully support an increase in the CSSA standard rate for the elderly, we advocate a comprehensive review of the needs of the elderly in such areas as medical service, housing, and community care as well.  Also, the FTU notes that some elderly people are not eligible for receiving CSSA and this may involve many reasons.  We therefore hope that the Government can consider setting up an old age pension scheme for the elderly.  We also consider it very important for the Government to examine the problem of the elderly through a commission in future.  We would of course like to express our support for the motion moved by Mr CHAN Choi-hi and the amendment moved by Mr Frederick FUNG today.  However, I have to stress that it is just the beginning, and it is only a temporary measure for the transitional period.  To enable the elderly to live in a dignified manner in their twilight years, the future Commission must conduct an overall review of the needs of the elderly in such areas as housing, medical service, community care and a long-term old age pension scheme.  These we hope it can do.



	With these remarks, Mr Deputy, I support the original motion and the amendment.





DEPUTY PRESIDENT (in Cantonese): Dr TANG Siu-tong.





DR TANG SIU-TONG (in Cantonese): Mr Deputy, I am speaking on behalf of the Hong Kong Progressive Alliance (HKPA).



	With the progress of the medical science as well as the improvement in health care equipment, human beings are becoming more healthy and can enjoy a longer life expectancy.  An aging population has become a matter of concern all over the world.  In the past, owing to the absence of a comprehensive policy for the elderly and a retirement protection system, the services provided by our community for the elderly are lagging behind the development of our time and the needs of society.  As a result, a series of social problems relating to the elderly, such as retirement protection, medical care and housing, have emerged.  At present, among the nearly 900 000 elderly people who are aged over 60, nearly 100 000 elderly people are living on meagre CSSA payments.  With such a high index of living in Hong Kong, a CSSA payment of around $2,000 can only enable an elderly people to eke out a living on a hard effort to scrimp and save.  



	After listening to the public's views, with effect from April this year, the Government allowed the elderly CSSA recipients to live in the Guangdong Province.  Because of the difference between Guangdong and Hong Kong in terms of the index of living, the elderly people living on CSSA can choose to spend their twilight years in their home town.  However, as the programme itself is not without shortcomings, and the supporting services are not yet well provided for, only a small number of elderly people have chosen to move to the Mainland.  And as far as the majority of the elderly people are concerned, the programme has not brought about any substantial assistance.



	Fortunately, the Chief Executive of the Hong Kong Special Administrative Region, Mr TUNG Chee-hwa, has earlier commissioned our colleague, Mr TAM Yiu-chung, who is also a member of the Executive Council, to conduct an in-depth study on the long-term welfare policy for the elderly.  Mr TAM will also widely consult the views of various sectors of our community so as to help Mr TUNG formulate a long-term and comprehensive policy for the elderly upon the establishment of the SAR Government to make early preparation for the problem of the aging population.  Earlier on, the HKPA has submitted a detailed proposal to Mr TAM, pointing out that we have the responsibility to take care of our parents when they grow old.  Society, however, should also take up the responsibility of looking after the elderly people who have no one to lean on.  Mr TAM Yiu-chung has earlier expressed some opinions on "care for the elderly".  We hope that he can continue to follow up on this issue.  We are of the view that as the Government is now having a huge surplus, the CSSA payment should be raised to $2,500 or so each month, that is, not less than one third of the median wage.  In other words, the increase in the CSSA payment per month should not be less than $300, and we believe such an increase is reasonable.  Concerning the ceiling on the increase and the actual amount of increase, it is hoped that the Government will make a reasonable decision after considering the affordability of society and the economy.  This will enable the elderly people, who have made contribution to the prosperity of our economy, to enjoy a reasonable and dignified standard of living in their twilight years.  



	However, we have to stress at the same time that the welfare policy for the elderly should tie in with the overall economic development of society.  We have learned a lesson from the experiences of western countries that it is impossible for our Government to fully adopt their welfare standards and apply them rigidly to our society since Hong Kong has all along adopted a low taxation policy.  Otherwise, it will only impose a heavy financial burden on the Government and impede our economic development.  For these reasons, we consider that the SAR Government should, for the sake of avoiding a heavy financial burden, suitably adjust the CSSA payment to a reasonable level in light of the financial situation and needs of society.



	It is learnt that the Executive Council inclines to agree that the increase in the CSSA payment should be properly adjusted in accordance with the index of living.  The Chief Executive has indicated in his inauguration speech on 1 July that the SAR Government will aim at providing the elderly with "a sense of security, a sense of belonging and a feeling of health and worthiness" in formulating a comprehensive policy for elderly care.  Also, he has stated strongly that he will conduct an in-depth review of the CSSA Scheme and the setting up of a Elderly Commission.  We are looking forward to the early release by the SAR Government of the information about the Scheme after the review, so that the quality of living of the elderly CSSA recipients can be improved earlier.



	With these remarks, I support Mr Frederick FUNG's amendment.





DEPUTY PRESIDENT (in Cantonese): Mrs Elsie TU.





MRS ELSIE TU: Mr Deputy, personally I think it is rather simplistic to imagine that giving an extra $600 to every elderly person will be a solution to the complex problems of the elderly.  Of the very many elderly people I have interviewed in my ward office over several decades, I have found very few who requested more money.  That does not mean that a little more money in CSSA would not be welcomed.  In fact I think an increase is necessary.  But there are many other more urgent problems which I believe should be investigated if we want to make life a little more meaningful for the elderly.



	Among the more urgent problems of the elderly, the most common is the housing need for those who do not live with relatives, for those who are not wanted by their relatives, or those who have not yet been granted public housing and are using some of their food allowance to pay the balance of their rent in squalid housing conditions.  For these elderly, suitable housing is a must, and it should be allocated in places with which they are familiar, and where they have friends or relatives.  They should not be banished to the New Territories where they feel like outcasts from the places they know well.



	Just as necessary as housing is the need for hostels and care and attention homes for the elderly who are unable to take care of themselves.  I can remember a time when we were told that the need for such accommodation would be met in 1985.  It is now 1997 and the need has by no means been met, and I believe it is just as bad now if not worse than it was 12 years ago.









	Yet another need of the elderly is treatment for the sick.  I know that they can obtain free or low-cost treatment at government clinics, but the time-lag worries elderly persons who may, or may imagine, that their sickness is serious.  They have to wait a long time for examination, and a long time for treatment, which is worrying to the elderly who, by nature, are afraid that every sickness could be a terminal one.  Sometimes the clinics are too far from their homes and that is a disincentive to attending a clinic.  The elderly also would often like to take alternative treatment, and I think as soon as possible we need to provide Chinese medical treatment for those who are afraid of the after-effects of western medicines.  Speed of treatment, convenient distances from home, and a choice of alternative medicines seem to me therefore to be essential for the elderly.



	There are many other needs that would make life meaningful for the elderly, such as more centres where there are activities for the elderly to give them an interest and make life more worthwhile.  Steps along these lines that I have mentioned have begun, but I would like to see a speed-up, in view of the fact that the suicide rate among the elderly is far too high, and I believe that sickness and loneliness are the main factors.



	Giving handouts to all elderly persons will help, but will not meet the needs I have mentioned, as well as other needs I have not mentioned.



	Care of the elderly will cost more, but increasing CSSA will not solve those needs I have mentioned, yet increased CSSA would be very costly at the level suggested by Mr CHAN, without achieving the goals we need to reach.



	In the long term, the provident fund should save money in handouts and make retired workers more independent, but the other needs I have mentioned will still exist.  I am hoping that the investigations being made by the Honourable TAM Yiu-chung will achieve some of these goals.  I am very happy to hear this afternoon what he has said, and I agreed with the factors that he has mentioned.



	I feel that Mr CHAN's motion is arbitrary and fails to reach the root of the problems faced by the elderly.  Mr FUNG's amendment also fails to reach the root of the problems of the elderly, but because it is more moderate and does not demand immediate action, which is more reasonable, I will support the amendment.  However, I hope that before long we shall have some news on what plans are being made by the Administration on the overall improvements of the livelihood of the elderly whose hard work has helped to make Hong Kong what it is today.



	Thank you, Mr Deputy.





DEPUTY PRESIDENT (in Cantonese): Mrs Peggy LAM.





MRS PEGGY LAM (in Cantonese): Mr Deputy, the problem of the elderly has become an increasingly widespread concern among members of the community.  The concern is no longer limited to the question of whether or not the elderly are not "well-fed and well-clad".  Rather, the various aspects of the entire problem have surfaced one after another as our population ages.  All such issues as medical care, accommodation, community care, social activities, CSSA and a life with dignity for the elderly cannot be separated from one another and tackled independently.  Instead, solutions must be worked out by adopting a planning strategy with a holistic vision.  If not, the problem of the elderly would continue to be tackled under an erroneous policy characterized by a piecemeal approach.



	Some time earlier, the Chief Executive commissioned our colleague, Mr TAM Yiu-chung, with the responsibility of conducting a comprehensive review of the issue of the elderly on a community-wide basis.  We have just listened to his plans, and found that they can provide us with a comprehensive foundation on which to seek solutions to the problem.



	I think everyone will agree that the basic CSSA rate for the elderly should be increased.  But, the problems faced by the elderly cannot possibly be solved just by a mere increase of several hundred dollars in the basic rate.



	From a macro viewpoint, the community of Hong Kong needs to review not only CSSA payments to the elderly, but also the criteria qualifying them for CSSA.  For example, at present, to qualify for CSSA, an elderly person is not supposed to possess any savings in excessive of $33,000.  This criterion completely ignores the Chinese mentality of putting aside some money for a rainy day, and we simply should not encourage the elderly to use up all their savings just for the purpose of obtaining comprehensive Government care because, after all, our community does not want to follow the path of welfarism.  What is more, an amount of savings of some $30,000 after toiling for a lifetime is after all not much.  Hence, I think that this limit of savings should at least be raised to, say, $50,000, and should be revised from time to time in the light of prevailing circumstances.  Very often, many elderly persons come to my office, saying that they want to apply for CSSA but that they still have some money put aside as "savings for buying their coffins".  As a result, just because of such savings, which amount to several tens of thousand dollars only, they are not qualified to apply.  I feel sorry for them and I hope that the Government will also consider this aspect.



	In fact, many of the elderly persons whom I know want to continue working so as to remain self-supporting.  The problem is that the Government has not been positive enough in providing job opportunities to the elderly.  If we can improve the health of the elderly and provide them with more job opportunities, I think most of them would prefer working to living on CSSA payments.  This is because work can prove their own worth and assert their dignity, and they can also continue to contribute to society, lead a life with a purpose and remain self-supporting.



	On making arrangements for the retirement life of the elderly, although the Government has now agreed that they can continue to receive CSSA while living in Guangdong, the responses of the elderly have not been too enthusiastic.  This is not so much the result of a wrong direction in general, but of a lack of supporting arrangements in terms of planning instead.



	A notable example is medical care.  The elderly are accustomed to Hong Kong-style medical services.  In addition, public medical services are almost free of charge, and indeed literally so for elderly CSSA recipients.  That being the case, so while we let elderly people volunteer to return to their home town in their remaining years, we cannot possibly require them to adapt to a completely new way of life or to shoulder expensive medical charges.



	If villages for the elderly can be set up in China and if such villages are equipped with care and attention homes, homes for the aged, recreational facilities and hospitals manned by Hong Kong medical staff using Hong Kong's operating systems and fees structures, I believe it will offer hope of really attracting more elderly people to live in the Mainland.  This will enable them to lead a more comfortable life on the one hand, while relieve the pressure from the elderly problem in Hong Kong on the other.



	Of course, to ensure that the relevant arrangements required can be made properly, the SAR Government has to co-operate closely with the relevant authorities in the Mainland and to achieve co-ordination of planning with them.  If not, all will become mere empty talks.



	It can be said that the propect of resolving the issue of the elderly hinges on an SAR Government with a greater sense of responsibility which is willing to tackle the various problems relating to the well-being of the elderly on the basis of a holistic planning approach.  Only when there is a Government with foresight and a sense of responsibility can Hong Kong hope to alleviate the pressure and frustrations borne by the elderly and the community, at a time when our population is aging.



	With these remarks, Mr Deputy, I support the motion.





10.26 pm



THE PRESIDENT resumed the Chair.





PRESIDENT (in Cantonese): Dr Raymond HO.





DR RAYMOND HO (in Cantonese): Madam President, like other advanced countries and regions in the world, the population of Hong Kong is gradually aging, thereby increasing the Government's expenditure on elderly services and welfare.  Owing to scientific advancements and progress in medical science, the life expectancy of the public in general is longer than that of their previous generation.  This should be a gratifying sign.  From the viewpoint of an individual, one can retire after working for a whole life and spend his twilight years to really enjoy life.  From the viewpoint of society, the elderly people who have contributed a lot to the prosperity of Hong Kong when they were young should deserve our praise and care when they are unable to work anymore.



	A Chinese community is more inclined to regard family as a nucleus.  To look after the elderly people in the family is a traditional duty and obligation and it is also a good way to show our filial piety.  As the saying goes, "the tree wants to remain quiet, but the wind will not stop; the son wants to serve his parents, but they are no longer there".  Young people should therefore try their best to look after their elderly family members before it is too late.  It is undeniable that to look after elderly family members is not an easy task since Hong Kong is so densely populated and we are always busy with our work.  There is a need, to a certain extent, for assistance from social resources.  For example, the Government can give priority in allocating public housing to families who live with their elderly family members, so as to encourage more families to live with their elderly members.  Apart from looking after the daily lives of the elderly people, this arrangement can serve to prevent the elderly from feeling lonely and helpless because of living in isolation.  Moreover, there will be someone to take care of them when they fall sick.



	In fact, not only individuals or families should show filial affection for the elderly by taking care of them, society itself has a responsibility to do so as well.  The Government is under obligation to provide the elderly people with reasonable and dignified standard of living.  Apart from caring for the elderly's material needs, members of the community also need to give concern and support to them.  Therefore, the elderly policy should be considered with a holistic approach.  Just as what Mr TAM Yiu-chung has mentioned, the policy should be comprehensive and diversified in nature.  The needs of the elderly in various aspects including housing, transportation, medical care and recreation should also be incorporated into a long-term plan in the future.



	At the present stage, taking into account the actual fiscal reserves of the Government, and the fact that the uncertainties have been eliminated after the smooth transition, I think the elderly people should be allowed to share the joy of the resumption of sovereignty.  Our society should definitely be able to afford an increase of the CSSA rate for the elderly by not less than $300.



	With these remarks, Madam President, I support Mr Frederick FUNG's amendment.   





PRESIDENT (in Cantonese): Mr MOK Ying-fan.











MR MOK YING-FAN (in Cantonese): Madam President, today marks the sequel to the last debate held at Shenzhen on the motion about the CSSA.  Members from various parties of the former Legislative Council have also held a unanimous view that they all would like the Government to raise the CSSA rate for the elderly.  Even the Liberal Party from the business sector has expressed its support for it.  I am surprised by the performance of the Government.  This is because the Liberal Party and the business sector have expressed their support despite of the fact that they have no need to lobby for votes for the elections.  The Government, on the contrary, was being so mean!  As a Chinese herbalist would say: A slow doctor is being asked to treat acute infantile convulsions.  I do not know how long we have to wait before the Government agrees to increasing the CSSA payment by several hundred dollars. 



	Last Tuesday fell on the first of July.  As everyone recalls, it was a historic moment for Hong Kong.  At a time when Hong Kong people were rejoicing to see the end of colonial rule, the reunification as well as the implementation of "one country, two systems" and a "high degree of autonomy", did Members remember the elderly who were living in poverty?



	At the inauguration ceremony of the Hong Kong Special Administrative Region, the Chief Executive, Mr TUNG Chee-hwa, undertook to improve the standard of living of the elderly.  He laid down as one of the main objectives of his administration the provision of "a sense of security, a sense of belonging and a feeling of health and worthiness".  In addition, he has put forward specific measures, including the establishment of the Elderly Commission as mentioned by Mr TAM Yiu-chung just now. The Hong Kong Association for Democracy and People's Livelihood (ADPL) is in support of this and considers this as a good start.



	However, the Chief Executive has only indicated in his speech that the Government will carry out an in-depth review of the CSSA Scheme to assist the elderly who are in need and improve their standard of living.  In this respect, the ADPL cannot but say it directly: water far away is unable to put out a fire nearby!  As a matter of fact, at present, all the elderly CSSA recipients in the territory are in desperate need of reasonable assistance from the SAR Government.  The ADPL holds that the SAR Government should, upon its establishment, increase the CSSA payment for the elderly by $300 each month under the expenditure on social welfare.  This is because we only learned shortly before 1 July that the Land Fund had more than $100 billion to hand over to the SAR Government.  As Mr James TIEN said, it will in fact only cost us an extra $400 million annually.  We think that the Government was really too mean in the past.



	In fact, as early as 1994, the Government invited a professor at the City University, Dr MacPHERSON, to conduct a research entitled "A Measure of Dignity ─ Report on the Adequacy of Public Assistance Rates in Hong Kong". However, the Government eventually said the research was not too accurate.  This is indeed a good illustration of the double standards adopted by government officials.  A research is regarded as useful if the Government likes it; if not, it is  useless.



	In August last year, the Caritas Social Centre conducted a survey on the mode of expenditure of the single elderly people in Hong Kong.  The findings of the survey showed that their average monthly expenditure in 1996 was $2,247 but the CSSA payment they received was only $1,900 or so.  In other words, an single elderly CSSA recipient basically had a monthly deficit of around $300 in 1996.  Nevertheless, in the 1997-98 Budget, the Government still indicated that the CSSA payment would only be adjusted according to inflation.



	What can elderly CSSA recipients do when their incomes fall short of their expenditures?  What they can do is to use the accumulated annual long-term supplement to make up for the shortfall.  Therefore, practically speaking, the long-term supplement is basically unable to help the elderly to buy more expensive durable items as it was intended by the Social Welfare Department.



	I think most people know that the elderly CSSA recipients even need to cut down their expenses for food and live frugally by dividing a meal into several portions to see them through several days.  This explains why some colleagues of the former Legislative Council suggested government officials to try to live on $2,000-odd a month to find out for themselves what it was like.  As far as the living standard in Hong Kong is concerned, the existing CSSA payment of $2,000 is hardly sufficient to meet the minimum expenses, let alone to be too fastidious about nutrition!  A survey carried out by the SKH Kei Oi Social Service Centre showed that for those single elderly CSSA recipients, 70% of the food they consumed has a calorie content of less than 852.  As we all know, it might be due to the weather that in the past two years, some elderly people died of malnutrition in cold weather.  According to some health statisties, an elderly person requires an average intake of at least 1 200 calories daily.  This shows that the elderly are in fact suffering from poor nutrition now.

	Sometimes, in order to make ends meet, elderly CSSA recipients have to cut down the so-called "other unnecessary expenses", apart from reducing the expenses for food.  For example, they may be using the same quilts for years without replacing them with new ones and, as a result, the old quilts are unable to keep them warm in cold weather.  What is more, they have to pay the Housing Department for mending broken windows or repairing damaged toilets.  They really find it hard to afford to live in public housing where everything has to be paid for.	



	Of course, we are not saying we should spend all the money we have.  But in conclusion, with such a large surplus, the Government should give the elderly a reasonable reward to prevent them from living in poverty when they grow old. The ADPL therefore requests that, if possible, the Government should increase the rate under the CSSA payment by $300 immediately to enable the elderly who are now receiving CSSA to lead a dignified life in their twilight years.



	Thank you, Madam President.





PRESIDENT (in Cantonese): Mr CHAN Wing-chan.





MR CHAN WING-CHAN (in Cantonese): Madam President, although numerous debates on the issue of "increasing CSSA payments to the elderly" have been held in this Chamber, the issue remains unresolved.  The task of improving CSSA for the elderly is now left to the SAR Government because the attitude taken by the former government towards the problem of the elderly was as stubborn as a big tree.  It was not shaken at all even scores of Members have joined forces.  Worse still, the former government treated the elderly as if they were big banyan trees that would never fall.  We all know that elderly people are unlike big trees.  They do not grow stronger as they grow older.  Nutrients and care are indispensable.  For those elderly people living in poverty, an increase in the CSSA payment is like flowing water, as well as a source of life.









	It is estimated that there are around 270 000 elderly people living in poverty at present.  The number of elderly people receiving CSSA is in excess of    140 000.  Most of them are old, sick and incapacitated.  Even if they are still able to work, employers may not be willing to employ them.  In general, these old people did not earn much when they were young.  They lived from hand to mouth, so to speak.  Now that they have grown old and have no retirement protection, they have to live on their meagre savings.  Once they run out of savings and fail to get support from their children, they will live in extreme misery.



	Given the existing exorbitant rents, the elderly will be forced to live in lower-cost accommodations such as rooms partitioned by wooden planks, bed-spaces, caged homes or even hillside squatter huts if they fail to receive allocation of public housing or move into institutions for the elderly.  Faced with a deplorable living condition, poor sanitation, starvation as well as malnutrition, many elderly people have fallen sick.  According to a study report compiled by Dr MacPHERSON in 1994, CSSA recipients will normally spend 70% of their money on food, while poor people in an average advanced country spend 30% on the same.  



	To save money and keep as much as they can in their pockets, the elderly are reluctant to spend money on normal entertainment or social activities.  They can only spend their time in the park, enjoying the breeze, chatting with others or visiting community centres.  Those who are lucky enough may be able to get some care and assistance from their neighbours, who may ask after their needs occasionally.  Most of the other elderly people, however, feel that they are being isolated, deserted and forgotten by society.



	The CSSA can only provide minimal financial assistance.  More and more surveys indicate that the CSSA recipients are not able to meet the basic needs of their daily life, not to mention to live with dignity.  Now the Social Welfare Department is using the "social security assistance index of prices" as the basis for making adjustments to CSSA payments.  However, if the payments are adjusted annually, they can never catch up with inflation and lag behind the living expenses of the elderly recipients.  Though the old and weak and the disabled may avoid being starved to death with a paltry CSSA payment but there were incidents of death due to spells of chill.  This is why the elderly need to live frugally!



	Madam President, it is estimated that the Government will have a surplus of $31.7 billion in the financial year 1997-98.  Coupled with the huge reserves, the Government is capable of improving the lives of the elderly.  I hope the SAR Government will work towards this direction.



	I think one of the priorities of the SAR Government should be to increase the CSSA rate for the elderly and seek comprehensive solutions to the various problems pertaining to the elderly.  Members have spoken about the enormous contribution the elderly have made to Hong Kong in the past and I do not want to say it again.  After all, we should let the elderly live happily and with dignity in their twilight years.



	I support Mr CHAN Choi-hi's motion and Mr Frederick FUNG's amendment.



	Madam President, I so submit.





PRESIDENT (in Cantonese): Mrs Sophie LEUNG.





MRS SOPHIE LEUNG (in Cantonese): Madam President, what we are discussing today is the problem of the elderly.  I think we all agree that, like many advanced countries, Hong Kong is having an aging population.  We therefore need to study very carefully our future expenditure or social commitment in terms of elderly welfare.



	What we are debating today is to further increase the CSSA payment to the elderly.  Undeniably, in the light of the amount involved and the present circumstances, we all support the increase.  We do so not because we are well-off or we will one day likewise grow old, but because the elderly have actually contributed to the community in the past.  On the other hand, because the social framework has been established in such a way that the elderly are faced with numerous difficulties today.  For these reasons, we support an increase in the CSSA payment.  But we will throw even greater support for the plan of the SAR Government, which was put forward by Mr TAM Yiu-chung, and we are prepared to study it in detail.





	I do not think we can solve the problem in money terms alone.  In fact, if we solve the problem by means of money alone, it will mean a great insult to the elderly.  I agree entirely with Mr TAM Yiu-chung that we should study the whole issue with a holistic approach as early as possible.  I would like to remind Members that our community has a real need to cultivate a general culture of "caring for the elderly in one's family and those elderly members in other families".  In addition, we need to encourage our children and young people to take care of the elderly, as well as studying the question of care for the elderly from an overall perspective.



	Thank you, Madam President.





PRESIDENT (in Cantonese): Mr YUEN Mo.





MR YUEN MO (in Cantonese): Madam President, given a sound economic development and abundant wealth in society, it is a manifestation of social progress for a social security system to be established whereby different social strata are allowed to share social wealth in varying degrees.  Regrettably, the former British Hong Kong Government has failed to leave behind a better system of society security.  As a result, the SAR Government has to solve a range of problems which affect the livelihood of the populace upon its establishment.



	Hong Kong owes its prosperity today to the contribution made by numerous elderly persons.  In the absence of a sound social security system, the setting up of a CSSA Scheme for the elderly is, after all, one way of meeting their urgent needs.  For this reason, I have no objection to suitably increasing the CSSA payment for the elderly.



	However, I would like to stress that offering CSSA payment to the elderly is, after all, just an expedient measure for solving the problem of the elderly.  It is but a piecemeal solution only.  We therefore need to tackle the problem of elderly welfare at its root.  What we really need is a policy for elderly welfare that effects a permanent cure rather than some fragmentary and stop-gap measures.







	The Chief Executive has commissioned Mr TAM Yiu-chung to look into the issue of elderly welfare and Mr TAM has already provided the SAR Government with a set of solutions.  As the Chief Executive mentioned at the inauguration ceremony of the SAR that a Elderly Commission will be set up, I expect to see a set of policies that can better tackle the problem of elderly welfare at its root very soon.  Therefore, I have no objection to suitably increasing the CSSA payment for the elderly.  At the same time, I earnestly hope the SAR Government can formulate a more comprehensive strategy to solve the problem of the elderly in a radical manner.



	These are my remarks.  Thank you.





PRESIDENT (in Cantonese): Does any other Member wish to speak?  (Pause)





PRESIDENT ( in Cantonese): I will call upon Mr CHAN Choi-hi to speak on the amendment.  Mr CHAN, you have five minutes.





MR CHAN CHOI-HI (in Cantonese): Madam President, I have been listening carefully to Members' speeches.  Up to now, I have heard no opposing voices and I am rather pleased with this.



	I have also heard the good news from Mr TAM Yiu-chung just now.  I entirely agree with Members that increasing the CSSA rate is just one of the measures.  In addition, I also agree with Miss CHAN Yuen-han's comment that we are just making a start.  Increasing CSSA payments is just a starting point but it is also a very important step.  This is because no matter how the problem of medical care or housing is improved, if you ask elderly persons what immediate assistance they may need, they will certainly say: "If only I could get several hundred dollars more."  I think this is a very direct answer.



	As regards the amendment moved by Mr Frederick FUNG, I am aware that a wonderful debate was held in the Legislative Council on 7 May 1997.  The motion at that time was moved by Mr CHAN Wing-chan and subsequently amended by Mr Frederick FUNG.  According to the proposal raised by Mr FUNG, the standard should be set at one third of the median personal income and the figure calculated at that time was $2,900.  Mr FUNG's amendment was subsequently passed and the proposed standard rate was set at $2,900.  As for the $300, I think it is just the simplest base figure.  When Dr MacPHERSON proposed an increase of $300 in his report, he was in fact hoping to start from $2,300 in 1994.  I think if we do not take $2,300 as a starting point, we should be able to aim at a larger increase.  This is why I have proposed an increase of $600.  Comparatively speaking, the rate of $600 should be a middle-of-the road proposal, because the payment will not reach as high as $2,900 immediately.  After listening to the speech delivered by Mr TAM Yiu-chung earlier, I hope the Elderly Commission of the Chief Executive's Office can really increase the CSSA payment and inform us of the actual amount.  But before a reply is received from that quarter, I hope to fight for a higher starting point.  The figure of $2,300 is a bit too low.



	There is one point in Mr Frederick FUNG's amendment I hope he can clarify but I am not sure if he will have a chance to do so.  If I understand it correctly, Mr FUNG was suggesting to increase $300 on top of the existing expenditure on social welfare.  If I understand it correctly, I think that in the absence of any increases in social welfare expenditure at present, it may be difficult for the Secretary for Health and Welfare to allocate $300 from other sources.  Nevertheless, I believe it should not pose a big problem.  I hope in his policy address to be published in October, Mr TUNG Chee-hwa will give us a positive response for improving the overall welfare of the elderly, in addition to increasing the CSSA payment.



	I believe it is a good start if my motion or the amendment moved by Mr Frederick FUNG can be passed today.  Of course, I do hope that my motion can be adopted because the rate of $600 is of a comparatively high level.  Moreover, this will allow Mr TUNG Chee-hwa or Mr TAM Yiu-chung to consider raising the level a bit higher so that the CSSA payment can reach $2,900.



	Thank you, Madam President.





MR FREDERICK FUNG (in Cantonese): Madam President, I wish to make a point of elucidation.









PRESIDENT (in Cantonese): Yes, but please make it brief.





MR FREDERICK FUNG (in Cantonese): Madam President, both the motion and the amendment referred to just now were submitted before the Budget debate, and it was my hope then that the Administration would appropriate, under its expenditure on welfare, extra funds for the additional expenditure of $300 when we debated the Budget.





PRESIDENT (in Cantonese): Secretary for Health and Welfare.





SECRETARY FOR HEALTH AND WELFARE (in Cantonese): Madam President, this is the first motion debate held after the establishment of the Hong Kong Special Administrative Region.  The motion moved by Mr CHAN Choi-hi on the increase of the standard CSSA rate for the elderly gives us a very good opportunity indeed to discuss in detail this issue of grave concern to the public.



     Madam President, I would like to take this opportunity to explain in more detail the objective, the source of funding and the relevant policies of the CSSA Scheme.



     The CSSA Scheme is aimed at providing assistance for those families and individuals who, for various reasons (including senility, disability, sickness, or care for the family), are not able to work and are thus in financial difficulties.  It has all along been the Government's policy to exercise extreme caution in determining the CSSA rate as CSSA is a non-contributory scheme.  On the one hand, we have to ensure that the CSSA payment is adequate for the recipients to pay their daily expenses and, on the other, we have to take into account the long-term financial affordability of Hong Kong.  I believe Members will agree that Hong Kong has to maintain a low taxation policy in order to maintain our economic vitality.  It is thus natural for the Government to exercise a certain degree of restraint in its expenditure on welfare.  For the year 1996-97, the Government's actual expenditure on welfare reached $7 billion, which was four times the expenditure on welfare for the year 1992-93.  Deducting the element of inflation, the increase in real terms was almost threefold.





    Besides, according to the population forecast released in recent years, our elderly population is expanding drastically.  The number of people aged above 60 will jump from 890 000 in 1996 to 1 620 000 in 2016.  Hence, it is imperative that the SAR Government should consider with a holistic approach when deciding whether or not to increase the standard CSSA rate for the elderly.



     Over the past few months, members of the community have all been focusing on the debate as to whether or not the standard rate of $2,060 per month is adequate for an elderly person to pay for his daily expenses.  A number of Members have also spoken on this issue today.  Even I have been asked, on various occasions, how the standard rate of $2,060 can be adequate to meet the daily expenses after paying for the rental.  I hope to reiterate that the standard rate is but one of the CSSA items, and it will differ according to the health condition of the recipients.  The standard rate for an able-bodied elderly person is $2,060 and this is well aware of by all Members.  However, as far as a disabled elderly person is concerned, he will receive a standard rate of $2,575.  If he needs long-term care, the standard rate will be $3,775.  Apart from the standard payment, the recipient can also receive rental allowance which can reach $1,420 per month.  There is one more point which is very important to the elderly persons and that is, if they need to seek medical treatment from government hospitals or clinics when they fall ill, all medical services will be provided free of charge.  Furthermore, they can apply for other allowances according to their own needs.  More importantly, the actual rate received by the elderly under the CSSA Scheme will differ according to their individual circumstances.  For instance, the rate for a healthy single elderly person who lives in public housing is $2,900 per month on average.  However, the average monthly rate for an elderly person who is in poor health and requires special meals is $3,700.  As for an elderly person who needs to be institutionalized and requires regular care, he can receive $5,700 per month on average.  



     According to the information provided by the Social Welfare Department, many of the elderly CSSA recipients are in fact lack of support from their family members.  If they do not have any savings, the CSSA payment will become their only source of income in future years.  Perhaps it is for this reason that members of the public opine that we should take into account the actual daily expenditure pattern of the elderly in determining the CSSA payment for them, as well as adopting a more lenient attitude, so that the elderly can maintain a certain standard of living after their retirement.  If we do so, however, the gap between the standard CSSA rate for the elderly and other standard rates will further widen.  We are now actively considering these suggestions.



	During the discussion of the Budget on 26 March this year, I promised to carry out a survey on the elderly CSSA recipients to enable the Government to have a better understanding of their expenditures and their awareness of the CSSA Scheme.  A questionnaire survey related to this study has now been completed and the early findings show that, apart from their basic daily expenses, the elderly CSSA recipients in general have to meet other expenses as well and these include the expenses for them to go to a restaurant for "dim sums" in the morning, offer money to their children, send gifts to their relatives and friends, remit money back home in their home town, pay medical fees for visiting private doctor, purchase Chinese medicine, bet on horses and Mark Six as well as the expenses for wine and cigarettes.  The Social Welfare Department is now analyzing the findings of the survey and the final report is expected to be completed shortly.  I have also promised to carry out a survey on the elderly persons who are not CSSA recipients.  The survey is now underway and, according to schedule, it will be completed within the next few months.



    Madam President, before concluding today, I would like to emphasize again that, in order to help the elderly people lead a peaceful life in their twilight years, we need to provide them with a series of health and welfare services apart from financial assistance.  Hence, the SAR Government is now actively preparing for the setting up of the Elderly Commission, inviting people from various sectors of the community to advise the Government on the policy of elderly care, as well as assisting in the co-ordination of services for the elderly which include services relating to medical care, housing, livelihood security and social activity.  Nevertheless, as far as elderly people are concerned, the most important thing remains the love and care of their families.  In fact, every family should take up a certain degree of responsibility to take care of and support their elderly members.  For those elderly people who have no one to lean on, it is of course the Government's responsibility to offer them assistance.



     I am very pleased that I am able to take part in this discussion today to have a further understanding of Members' views on the CSSA Scheme, as well as listening to various opinions expressed by Members on other policies for the elderly.  To realize our goal of providing the elderly with a sense of security, I will seriously consider Members' views and, based on objective and ample rationale, put forth my own opinion on the issue of CSSA for the elderly as soon as possible.



     Thank you, Madam President. 





PRESIDENT (in Cantonese): I now put the question to you and that is: That the motion moved by Mr CHAN Choi-hi be amended by Mr Frederick FUNG's amendment.





PRESIDENT (in Cantonese): Will those in favour please say "aye"?



(Members responded) 





PRESIDENT (in Cantonese): Those against please say "no".



(Members responded) 





PRESIDENT (in Cantonese): I think the "ayes" have it. 





MR BRUCE LIU (in Cantonese): I claim a division.





DR PHILIP WONG (in Cantonese): I heard no opposing voices.  Why do we need a division?





MR FREDERICK FUNG (in Cantonese): Let me clarify.  This is because we want the Government to know that we are 100% in support.





PRESIDENT (in Cantonese): Members, does any one of you object to a division?





MRS SELINA CHOW (in Cantonese): I believe if a Member makes such a request, the President needs to direct this Council to proceed to a division.





PRESIDENT (in Cantonese): I declare this Council will proceed to a division. The division bell will ring for three minutes.





PRESIDENT (in Cantonese): The question now put is: That the motion moved by Mr CHAN Choi-hi be amended by Mr Frederick FUNG's amendment.



	Will Members please proceed to vote.





PRESIDENT (in Cantonese): Are there any queries?  If not, the result will now be displayed.





Mr WONG Siu-yee, Mr James TIEN, Mr HO Sai-chu, Dr Raymond HO, Mr NG Leung-sing, Mr Eric LI, Mr LEE Kai-ming, Mrs Elsie TU, Mrs Selina CHOW, Mrs Peggy LAM, Mr Henry WU, Mr YUEN Mo, Mr MA Fung-kwok, Dr LEONG Che-hung, Mrs Sophie LEUNG, Mr MOK Ying-fan, Mr HUI Yin-fat, Miss CHAN Yuen-han, Mr CHAN Wing-chan, Mr TSANG Yok-sing, Mr Frederick FUNG, Mr Kennedy WONG, Mr Howard YOUNG, Dr Charles YEUNG, Mr IP Kwok-him, Mr Bruce LIU, Mr Ambrose LAU, Mr CHENG Yiu-tong, Dr TANG Siu-tong and Dr LAW Cheung-kwok voted for the amendment. 





Dr Philip WONG abstained.





THE PRESIDENT announced that there were 30 Members in favour of the amendment and nil against and one abstaining.  She therefore declared the amendment was carried.









PRESIDENT (in Cantonese): Mr CHAN Choi-hi, you may now reply and you have seven minutes out of your original five minutes.





MR CHAN CHOI-HI (in Cantonese): Madam President, I am pleased that my motion, which was adjourned several months ago, can at long last make its way through the transition to the first meeting today.  



	My speech moving the motion was made at the meeting of the Provisional Legislative Council on 17 May and I do not intend to bore Members by repeating it.  Today, I intend to talk about the Government, or more specifically, some concepts of value in the bureaucratic system within the Government.



	When the Tsing Ma Bridge was opened two months ago, the Hong Kong Government made it a big event by spending a lot of efforts to in the promotion.  The promotion of the Lantau Link was similar too.  In addition, the Administration continued to publicize that we have a foreign exchange reserve in hundreds of millions of dollars and an ample fiscal reserve so as to paint a rosy picture of prosperity.  Nevertheless, behind all the prosperity, there is a hidden fact that one tenth of the population (around several hundreds of thousands of people) are living below the poverty line.  A great majority of these people are elderly persons who have made contribution to the prosperity and stability of the Hong Kong.  However, about a hundred thousand of them need to receive CSSA.  From this, we can see that really there are government officials in the Hong Kong bureaucratic system who have unrealistic craving for success and ignoring the problems affecting the livelihood of the people.  When we boast our achievements, we at the same time cover up the fact that the elderly CSSA recipients are leading a life without dignity.  The present CSSA payment is barely enough to keep the elderly from starving.  It can hardly help them to live happily.



	Another shortcoming of the bureaucratic system is that the system is "extremely miserly".  The government officials will invariably set the CSSA rate at such a level that it is barely sufficient so as to save expenditure.  However, because of the meagre CSSA payment, the elderly tend to suffer from malnutrition and a lack of social activities and their chances of contracting illness will naturally increase.  As a result, their needs for medical services become greater.  Consequently, the expenditure saved will eventually be used for providing medical services.  Therefore, I consider that an increase in CSSA payments can, on the contrary, save expenditures in other areas.  This is because if the elderly are healthier, expenditure on health care will possibly be reduced. 



	Some people say money is not necessarily the only means for improving the lives of the elderly and I agree with this.  Though it is also extremely important to make improvement on medical services or other relevant facilities for the elderly, such improvement is different from the CSSA payment in terms of the scopes to which they belong and the two issues should be separated.  As a result of an increase in the CSSA payment, the elderly can have more money to spend on food or social and recreational activities so that they do not have to completely sacrifice their normal social life because of a lack of money and they can thus live with more dignity.



	As regards the Government's expenditure, assuming a monthly increase of $600 in the CSSA payment for the approximately 100 000 elderly CSSA recipients we now have, the Government only needs to spend an addition $60 million each month, translating into an increase of $0.72 billion in expenditure for the whole year.  This sum may appear large but in fact it represents only 0.2% of the total government expenditure or less than 4% of the total expenditure on welfare.  The Government is basically well-off enough to increase expenditure in this aspect.  The problem in fact hinges on whether or not the Government is determined to do so.  Nevertheless, Mr TAM Yiu-chung has made a promise to us just now that the SAR Government is not indifferent to this issue.  Rather, it has adopted a more caring and benevolent attitude in addressing the issue.  The SAR Government also agrees that the elderly deserve to live with more dignity in their twilight years.



	I so submit.



	

PRESIDENT (in Cantonese): I now put the question to you and that is: That the motion moved by Mr CHAN Choi-hi as amended by Mr Frederick FUNG be approved.



	









PRESIDENT (in Cantonese): Will those in favour please say "aye"?



(Members responded)





PRESIDENT (in Cantonese): Those against please say "no".



(Members responded)





PRESIDENT (in Cantonese): I think the "ayes" have it.  The "ayes" have it.





NEXT MEETING



PRESIDENT (in Cantonese): In accordance with the Rules of Procedure, I now adjourn the Council until 2.30 pm on Wednesday, 16 July 1997.



Adjourned accordingly at ten minutes past Eleven o'clock.



�Annex



IMMIGRATION (AMENDMENT) (NO. 5) BILL 1997





COMMITTEE STAGE





Amendments to be moved by the Secretary for Security





Clause				Amendment Proposed



2		In the proposed definition of "HKSAR passport", by deleting "under section 3 of the Hong Kong Special Administrative Region Passports Ordinance (      of 1997)" and substituting "by the Director".





4		(a)	In the proposed section 2AB(2)(b)-



				(i)	by deleting "a" and substituting "his parent, legal guardian or any other"; 



				(ii)	by adding "parent, legal guardian or other" after "such".



		(b)	In the proposed section 2AC(2)(b)-



				(i)	by deleting "a" and substituting "his parent, legal guardian or any other";



				(ii)	by adding "parent, legal guardian or other" after "such".



		(c)	In the proposed section 2AD, by adding -



					"(10)	For the purposes of subsections (3), (5), (6), (8) and (9), "appellant" (上訴人) does not include a person making an application on behalf of another person under section 2AB (2)(b) or 2AC(2)(b).".



Clause				Amendment Proposed



		(d)	In the proposed section 2AE -



				(i)	by deleting "High" and substituting "Supreme";



				(ii)	by adding "unless and" before "until";



				(iii)	by deleting "(if any)".



�IMMIGRATION (AMENDMENT) (NO. 5) BILL 1997





COMMITTEE STAGE





Amendments to be moved by Hon Ronald ARCULLI, JP





Clause				Amendment Proposed



1			delete sub-clause (2)



�IMMIGRATION (AMENDMENT) (NO. 5) BILL 1997





COMMITTEE STAGE





Amendments to be moved by Hon Andrew WONG Wang-fat, JP





Clause				Amendment Proposed



4		(a)	In the proposed section 2AA(1)(a), by deleting "and affixed to such travel document".



		(b)	In the proposed section 2AB, by deleting the proposed subsection (4).



		(c)	In the proposed section 2AC, by deleting the proposed subsection (4).



		(d)	In the proposed section 2AD, by deleting the proposed subsection (3).





7(b)		In the proposed section 53D(3)(a), by deleting "and affixed to such travel document".





10		In the proposed Form No. 12, by deleting "本證明書必須附貼於本證明書持有人的有效旅行證件上, 方為有效。" and "This certificate is valid only if it has been affixed onto a valid travel document issued to the holder of this certificate.".



�IMMIGRATION (AMENDMENT)(NO. 5) BILL 1997





COMMITTEE STAGE



Amendments to be moved by Hon LIU Sing-lee, Bruce





Clause				Amendment Proposed



4		(a)	In the proposed subsection 2AA(1), by deleting "only"; and



		(b)	By deleting the proposed subsection 2AA (2) and substituting "A person's right of abode in Hong Kong by virtue of his being a permanent resident of Hong Kong Special Administrative Region under paragraph 2(c) of Schedule I can be exercised upon the establishment of his status as such a permanent resident in accordance with subsection (1)."
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