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CAP. 333 Securities

leave, Hong Kong shall be guilty of an offence and shall befiable on conviction

to a fine of $50,000 and to imprisonment for 2 years.

not affected by this Part

Nothing in this Part shall frevent the committee of the Exchange
Company from imposing on bers of the Exchange Company any further
obligations or requiremen ich the committee thinks necessary with respect

kecping of accounts, books, and records.
(Amended 58 of 1985 s. 60)

PART X

CoMPENSATION FUND

98. Interpretation

(1) In this Part, unless the context otherwise requires—
“Committee™ means the Securitics Compensation Fund Committee established
under section 100(1); (Amended 10 of 1989 s. 65)
“compensation fund” means the fund established under section 99;
“default”, in rclation to the failure of a stockbroker to perform a legal
obligation, mcans a default arising from—
(¢) the bankruptcy, winding up or insolvency of the stockbroker;
(h) any breach of trust committed by the stockbroker; or
(¢) any defalcation, fraud or misfeasance committed by the
stockbroker or partner, being a partner in a dealing partnership,
or by the servant of the stockbroker or of a dealing partnership in
which hc is a partner;  (Replaced 58 of 1985 5. 61)
“lcgal obligation™ includes an obligation arising undcr a contract or quasi-
contract or under a trust (including a constructive trust);
“stock broking business™ means

oove 3 Authorized |.oose-leaf Edition, Printed and Publishad by the Govarnment Printer, Hong Kong
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(a) a business of dealing in securities listed or quoted on the Unified
Exchange carried on by a member of the Exchange Company;

(h) the administration of any trust, or the carrying on of the busincss
of any company, in conjunction with, or as an adjunct to, a
business specified in paragraph (a);

(c) the retention of securities whether for safe keeping or other-
wise, and whether for specific consideration or- otherwise, in
conjunction with, or as an adjunct to, a business specified in
paragraph (a). (Replaced 58 of 1985 s. 61)

(2) A reference in this Part to a claimant or person making a claim
includes, in the event of his death, insolvency, or other disability, a reference to
}l:!'s personal representative or any other person having authority to administer

is estate.

99. Establishment of compensation fund

The Commission shall establish and maintain a compensation fund, to be
known as the Unified Exchange Compensation Fund, for the purposes sct out

in this Part. .
( Amended 58 of 1985 3. 62)

100. Securities Compensation Fund Committee

(1) There shall be a committee, to be known as the Securitics
Compensation Fund Committee, which shall be responsible, subject to this
section, for the administration of the compensation fund.

(2) The Committec shall consist of 5 persons appointed by the
Commission, of whom at least two shall be directors of the Commission and
%358“8“ be persons nominated by the Exchange Company. (Amended 58 of

5.63)

(3) The Commission shall nominate one of the members of the
Committec who is also a director of the Commission to be chairman of thc
Committee.

(4) The Committee shall exercise on behalf of the Commission such of the
powers, duties, and functions of the Commission under this Part as may from
time to time be delegated to the Committec by the Commission; but the
Commission may not delegate its power of delegation under this section or its
powers under section 110,

(_5) Any powcr, duty, or function delegated under this section may be
excrcised by members forming a majority of the Committee as if by this Past
thal powecr, duty, or function had been conferrcd on a majority of the members
of the Committee.
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(6) Any delegation under this section may at any time be varied or
revoked. '

(7) The Commission may at any time remove any member of the
Committee appointed by it under this section and may fill any vacancy in the
Committee however arising.

(8) Subject to any direction of the Commission, the Committee may
regulate its procedure in such manner as it thinks fit.

. (Amended 10 of 1989 s. 65)

101. Money constituting the compensation fund

(1) The compensation fund shall consist of —

(a) all money paid to or deposited with the Commission by the
Exchange Company in accordance with the provisions of this
Part; (Amended 58 of 1985 s. 64)

(b) (Repealed 58 of 1985 s. 64)

(c) all money recovered by or on behalf of the Commission by the
exercise of any right of action conferred by this Part;

(d) all money borrowed under subsection (2);

(e) all other money lawfully paid into the fund.

(2) The Commission may from time to time borrow for the purpose of the
compensation fund from any lender and may charge any investments acquired
under section 105 by way of security for any such loan; but the aggregate sum
" owing at any one time in respect of any such loans shall not exceed $1,000,000.

102. Money to be kept in bank account

The Commission shall open at one or more licensed banks a separate bank
account or scparatc bank accounts and shall, pending its application in
accordance with this Part, pay into or transfer to that account or those
accounts all money forming part of the compensation fund.

103. Accounts of fund

(1) The Commission shall keep proper accounts of the compensation
fund, and shall in respect of the financial year beginning before and ending after
the day on which this section commences, and in respect of each subsequent
financial year, prepare a revenue and expenditure account, and a balance shect
made up to the last day of that year.

(2) The Commission shall appoint an auditor to audit the compensation
fund.

(3) The auditor so appointed shall annually audit the accounts of the
compensation fund and shall audit, and prepare an auditor’s report in respect
of, each balance sheet and revenue and expenditure account prepared under
subsection (1) and shall submit the report to the Commission.
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(4) Not later than the 31st day of July in each year the Commission shall
cause a copy of the audited balance sheet, revenue and expenditure account,
and the auditor’s report to be sent to the Exchange Company. ( Amended 58
of 1985 5. 65)

104. Exchange Company (o make deposits
" in respect of members

(1) The Exchange Company shall, subject to the provisions of this Part,
deposit with the Commission and keep deposited in respect of each membership
of the Exchange Company a sum of $50,000 payable in cash.

(2) The amount referred to in subsection (1) shall be dcposlged—

(a) in respect of every membership held on the appointed day, not
later than 1 month after that date; and : .

(6) in respect of every membership taken up after the appointed day,
not later than 1 month after the date on which such membership
is taken up. )

(3) For the purposes 'of this section and section 106, each share in the
Exchange Company held by a member shall be deemed to constitute a scparale
membership.

(4) Any amount due under this section may be sued for and recovered by

the Commission as a debt in any court of competent jurisdiction.
* (Replaced 58 of 1985 5. 66)

105. Balance of sums in bank account may be invested

(1) The Commission may invest any money which forms part of
compensation fund and is not immediately required for any other purposes
provided for by this Part either—

(a) on fixed deposit with a licensed bank; or )
(b) in securities in which trustees are authorized by law to invest trust
funds. .

(2) As soon as practicable after the end of each financial year, the
Commission shall notify the Exchange Company in writing of — ( Amended 58
of 1985 5.67) _

(a) the rate of interest to be paid for that financial year in respect of
each sum deposited under section 104(1)a);

() the manner and time of payment of that intcrest; and

(¢) the amount to be charged to meet the expenses incurred or
involved in the administration of the compensation fund.
( Replaced 62 of 1976 s. 28)

(3) Any fixed deposit receipts or documents relating to the investment
of money in sccurities under subsection (1) may be kept in the office of the
Commission or deposited by the Commission for safe-keeping with a licensed
bank. (Added 62 of 1976 s. 28)
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106. Repayment of deposits in certain cascs

(1) Where the Exchunge Company has deposited a sum of money with
the Commission under section 104 in respect of any membership and that
membership for any reason ceases, the Commission shall, unless the money is
required to satisfy any claims or liabilities arising before such membership
ceased, within 6 months after the cessation of such membership, deliver to the
Exchangec Company the sum deposited in respect thereof.

(2) If any money has been dclivered to the Exchange Company pursuant
1o subscction (1) in respeet of any membership, the Exchange Company shall,
it the member has satisfied all financial obligations duc in respect of such
membership from the member to the Exchange Company and is othcrwisc in
good standing with the Exchange Company, deliver the money-

(a) to thc member;

() where the member has died or is bankrupt, to his personal
representative or trustee in bankruptcy, as the case may be; or

(¢) where the member is a corporation in liquidation, to the

liquidator thereof.
( Replaced 58 of 1985 5. 68)

107. Replenishment of fund in certain cases

(1) Subject to subsection (2), if at any time resort has to bc made to any
moncy deposited under section 104 in order Lo satisfy any claim madc against
the compensation fund in relation to a stockbroker, the Exchange Company
shall, on being required to do so by the Commission, replenish the fund by
depositing wilh the Commission an amount that is cqual to that paid in
conncction with the satisfuction of the claim, including any legal and other
cxpenscs paid or incurred in relation to the claim.

(2) The Commission may not require the Exchange Company to make a
deposit under subsection (1) in respect of any payment made Lo satisfy a claim
under this Part unless it has first exhausted all relevant rights of action and
other legal remedics. conferred by scction 118, against the stockbroker, in

relation to whom the claim arosc.
(3) Any amount required to be deposited under this section may be sued

for and recovered by the Comimission as a debt in any court of competent

jurisdiction.
( Replaced 58 of 1985 5. 68)

108. Payments out of the fund

(1) Subijcct to this Part, there shall from time to lime be paid out of the
compensation fund as required and in the following order - -
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(a) all legal and other expenses incurred in investigating or defending
claims madc under this Part ‘or incurred in relation to the fund or
in the exercise by the committee of the Exchange Company or the
Commission of the rights, powers, and authorities vested in them
by this Part in relation to the fund; (Amended 58 of 1985 s5.69)

. (b) the expenses incurred or involved in the administration of the
fund; .

(¢) the amounts of all claims, including costs, allowed by the
commitice of the Exchange Company or established against the
Exchange Company under this Part; and ( Replaced 58 of 1985
5. 69)

(d) all othcr moncy payable out of the fund in accordance with this
Part.

(2)-(3) (Repealed 58 of 1985 s. 69)

109. Claims against the fund

(1Y Where, in consequence of any act done in the course of or in
connection with the stockbroking business of a stockbroker, a person has a
cause of action against that stockbroker in relation to any money, securitics or
other property entrusted to or received by the stockbroker or any partacr of the
stockbroker or any person employed by the stockbroker, that person shall be
entitled, subject to this Part, to claim compensation from the compensation
fur;d)in respect of any pecuniary loss suffered by him. (Replaced 58 of 1985
8. 70

(2) Subscction (1) docs nol entitle any stockbroker or recognized clearing
housc to make a cliim against the compensation fund. ( Replaced 58 of 1985
8. 70.  Amended 10 of 1989 5. 65; 68 of 1992 5. 20)

(3) Except as otherwise provided in this Part, the total amount that may
be paid under this Part to all persons who suffer loss through any default
mentioned in subscction (1) shall not in any cvent exceed $8,000,000 in respect
of each stockbroker concerned in or connccted with the default; but for the
purposes of this subsection any amount paid from the compensation fund
shall, to the extent that the fund is subscquently reimbursed in respect of any
such payment (not being a deposit made under section 107), be disregarded.
(Amended L.N. 101 of 1980; 58 of 1985 5. 70; 68 of 1992 5. 20)

(4) A person shall not have a claim against the compensation fund in
r,c;?[}cct 7(;)5 a default committed before the appointed day. (Amended 58 of

5.

_(5) Subject to this Part, the amount which any claimant is entitled t0
claim as compensation from the compensation fund is the amount of the actual
pecuniary loss suffered by him, including the reasonable costs of and incidental
to the making and proving of his claim.  ( Replaced 58 of 1985 5. 70. Amended
L.N. 294 of 1988)
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113. Power of the committee of the Exchange
Company in respect of claims

(1) Where the committee of the Exchange Company is satisfied that a
claim made under section 109 is a proper claim, it shall, subject to this Part,
make a determination allowing the claim.

(2) If the committee is not satisfied as to the propricty of a claim under
section 109, it shall make a determination disallowing the claim or, if it is
satisfied only as to the propriety of part of such a claim, it shall make a
determination allowing the claim as to that part.

(3) Where the committee of the Exchange Company makes a
determination under subsection (1) or (2), it shall forthwith serve notice of its
determination in writing on the claimant or on his solicitor and deliver a copy
of the notice to the Commission.

(4) If the committee of the Exchange Company disallows or only partially
allows a claim against the compensation fund, the determination of the
committee shall specify the reasons for the disallowance or, as the casc may be,
partial allowance.

(5) 1f, in the case of any particular claim, after taking into account all
ascertained and contingent liabilities of the compensation fund, the committee
of the Exchange Company considers that the assets of the fund so permit, it
may, with the prior approval of the Commission, allow in respect of a claim
which is in excess of the total amount limited by or under section 109 such
additional sum in or towards the compcnsation of the claimant as it thinks fit.

(6) The receipt of a copy of a notice under subsection (3) notifying the
allowance or partial allowance of a claim is sufficient authority for the

Commission to pay to the claimant the amount allowed under this section.
(Amended 58 of 1985 5. 74)

114. Committee of the Exchange Company may
require production of securities, etc.

(1) The committee of the Exchange Company may at any time require
any person to producc any securitics, documents, or statements of evidence
necessary—

(@) in order to substantiate any claim made against the compensation
fund; or

() for the purpose cither of exercising its rights against a
stockbroker or against any other person concerned; or

(c) for the purpose of cnabling criminal proceedings to be brought
against any person in respect of a default, being a default which is
or involves the commission of a criminal offence.

(2) Where any claimant required to produce any sccuritics, documents, or
statements of evidence under subscction (1) fails to produce them the committec
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of the Exchange Company may, if it is satisfied that secunues, documents, ¢
statements are in the possession of, or available to, the claimant, refuse to allo

i 's clai til such time as he produces them.
the cllalmant s claim until suc p (Amended 58 of 1985 5. 75

115. Court proceedings to establish a claim against the fund

(1) Subject to subsection (2), a person whose claim has been disallowec
or only partially allowed, under section 113 may, at any time aﬂet the servic
under that section of the notice notifying the disallowance or partial allowanc
commence procecdings against the Exchange Company to establish his clair
against the compensation fund. . .

(2) Except with leave of the Court, no proeee_dmgs against the Exchang
Company in respect of a claim which has been disallowed, or only partiall
allowed, under section 113 may be commenced after the expiration of 3 month
after the service of the notice under subsection (3) of that section. )

(3). Any proceedings brought against the Exchange Company to establisl||
a claim against the compensation fund shall be by action as for a debt due fron

h C ny.
the Bxchange Company (Amended 58 of 1985 5. 76 _

116. Supplementary provisions relating to proceedings
brought under section 115

In any proceedings brought under section 115,—

(a) all defences that would have been available to the person o
persons in relation to whom the claim arose shall be available t«
the Exchange Company; ( Amem.kd 358 of 1985 5. 77)

(b) all questions as to costs shall be in the discretion of the Courtit
and . . .

(c) evidence which would be admissible against thc_nockbrokgr on
any other person by whom it is alleged a default 'was commitiex
is admissible to prove the commission of the del:ault. not;:
withstanding that the stockbroker or .othcr person is not the
defendant in or a party to those proceedings.

117. Form of court order establishing claim

Where, in any proceedings brought against the Exchange _Company t«
establish a claim against the compensation fund, the Court is satisfied that th«
default on which the claim is founded was actually committed and that the:
claimant otherwise has a valid claim, the Court shall by order—
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(a) allow the amount of the claim or such part of the claim as it
thinks proper;

(b) declare the fact and date of the default and the amount allowed
under paragraph (a); and

(¢) direct the Commission to pay to the claimant the amount

declared under paragraph (b).
( Amended 58 of 1985 5. 78)

8. Subropﬂon of the Commission to rights, etc.,
of claimant on payment from fund

On the Commission making any payment out of the compensation fund in
spect of any claim under this Part,—

(a) the Commission shall be subrogated to the extent of that
payment to all the rights and remedies of the claimant in relation
to the loss sustained by him by reason of the default on which the
claim was based; and

(b) the claimant shall have no right in bankruptcy or winding up or
by legal proceedings or otherwise to receive in respect of the loss
any sum out of the assets of the stockbroker concerned or any
dealing partnership in which he is a partner, or where the loss was
caused by the defalcation, fraud or misfeasance of a servant or
partner of the stockbroker, the assets of that servant or partner,
until the Commission has been reimbursed the full amount of its
payment. (Replaced 58 of 1985 s.79)

9. Payment of claims only from the fund

No money or other property belonging to the Commission or to the
«change Company, other than the compensation fund, shall be available for
¢ payment of any claim under this Part, whether the claim is allowed by the
mmittee of the Exchange Company or is made the subject of an order of the

»urt or otherwise.
(Amended 58 of 1985 s. 80)

0. Provision where fund Is insufficieat to meet claims
or where clalms exceed total amount payable

(1) Where the amount at credit in the compensation fund is insufficient to
able the payment of the whole amount of all claims against it which have
en allowed or in respect of which orders have been made, then the amount at
edit shall, subject to subsection (2), be apportioned between the claimants in
ch manner as the committee of the Exchange Company or, as the case may
., the Court thinks equitable; and any such claim, so far as it remains unpaid,
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shall be charged against further receipts of the fund and paid out of the fund
when there is again money available in the fund.

(2) Where the aggregate of all claims against the compensation fund
which have been allowed, or in respect of which orders of the Court have been
made, in relation to the default giving risc to the claims exceeds the total
amount which may be paid under this Part in respect of the stockbroker or
stockbrokers concerned in the default, that total amount shall be apportioned
between the claimants in such manner as the committee of the Exchange
Company or, as the case may be, the Court thinks equitable; and, on payment
out of the fund of that total amount in accordance with that apportionment---

(a) all such claims and any order of the Court relating to them; and
(b) all other claims which may subscquently arise or be made in
connection with the default,

shall be absolutely discharged.
(Amended 58 of 1985 5. 81)

121. Power of Commission to return contributions
on winding up the Exchange Company

In the event of the Exchange Company being wound up under the
Companies Ordinance (Cap. 32), the Commission may, in its absolute
discretion, after the satisfaction of all outstunding liabilities against the
compensation fund, pay to the liquidator of the Exchange Compuny the whole
or any part of the amounts contributed by the Exchange Company under this
Part, together with any income accrued in respect thereof, and on any such
payment being made those amounts shall form part of the assets of the
Exchange Company and be available to the liquidator for distribution in

accordance with the Companies Ordinance (Cap. 32).
(Amended 58 of 1985 s. 82)

121A. Commission may act where committee fails to do so

Notwithstanding anything in this Part, where the Commission is satisfied
that the committee of the Exchange Company has—
(a) failed or refused to excrcise any of its powers, functions or duties
under this Part; or
(b) unrcasonably delayed the making of any determination under
section 113, :
it may exercise all or any of the powers, functions or duties of the committee of
the Exchange Company under this Part, and any act done or delermination
made by the Commission pursuant to its powers under this section shall be
deemed, for the purposes of this Part, to be an act done or determination made
by the committee.
(Added 58 of 1985 5.83. Amended 10 of 1989 5. 65 )
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