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444 Haong Kong Cases [1998) 2 HEC

a claim for immediate judgment of $13m which has so little merit to
recommend itself.

Unfortunately, it seems to me that the law on this subject had developed
in a way oo heavily in favour of the employee with the result that no
coherent principle can be properly deduced from the authorities and so
much depends on the uncertain or capricious application by a particular
court of a Mexible principle 1o the particular facis of a case, The result of
this unfortunate state of the law is that not infrequently, it is the employer
who seeks 1o disown the agreement contending that the restraint is
unreasonable or too wide, The uncenain application of a NMexible principle
often results in depriving the employee of the very benefit the employee
secks (o oblain by a restraint which was considered objectively by both
parties to be reasonable and scceptable. The absurdity | have in mind can
be simply illustrated by o reversal of the present situation. If the day after
this agreement was signed by the parties, the plaintiff reneged and refuscd
1o pay the $5m with the allegation that the agreement, ¢l 3 and ¢l 5 are in
vareasonable restraint of trade, would the count not try to lean against such
meritless contention. It sgems to me that the just solution to this whole area
of the law is for the Hong Kong court to re-examine the legal principle in
the light of the modern conditions prevailing in Hong Kong where
employees are no longer in a weak position (compared (o a lowly apprentice
in England 150 years ago) and where the parties can be left {generally
speaking) 1o be the best judge of what is a reasonable restraint or a fiir
bargain for a non boiler-plate restraing.

For all the reasons stated above, in my judgment the summaons of the
defendant must be dismissed with costs to the plaintiff in any event. |
direct that the parties apply to me within 14 days of this judgment for
ditections as to the further conduct of this action.

Reported by Wendy Lee

o
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TOWN BRIGHT INDUSTRIES LTD v BERMUDA TRUST
(HONG KONG) LTD & ANOR

COURT OF FIRST INSTANCE

MISCELLANEOUS PROCEEDINGS NO 3269 OF 1997
HARTMANN J

7, 30 APRIL 1998

Trusts — Disposition of interests under trust -~ Equitable interest in property
donated to corporate successor by organisation registered under Societics
Ordinance = Successor not incorporated at time of dispusition = Whether
trustee could hold eguitable title for beneficiary not yet formed — Whether
donation ulira vires = Whether valid disposition of egquitable interest —
%I'II'I veyancing and Property Ovdinance (Cup 219) s 5 - Societies Ordinance
(Cap 151}

Gilts — Gift by organisation registered under Societies Ordinance = Gilt 1o
successor upon dissolution - Whether wlira vires — Intention of donor
wnambiguous = Socletles Ordinonce (Cap 151)

Land — Sale of land ~ DHeposition of equitable interest — Whether 5 5 reguired
only one written document of transfer = Whether interconnecied documents
cuuld be read together to evidence valid trunsfer = Conveyancing and Property
Ordinance (Cap 219 5 5

Land - Sale of land = Time for completion — Nelther parly performed on
completion — Notice to complete filed 1o specily substilute date = Whether
contract terminated — Whether purchaser entitled o rescind

Evidence — Unstamped instrument - Whether instrument could be wsed
oulside court to prove good tille to properly — Admissible as evidence in
court upon proper undertakings - Stamp Duty Ordinance (Cap 117) 3 15
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The first defendam held a real property (the property) as trustee for the
Charered Instituie of Bankers Hong Kong Centre (the centre), In 1994, the centre
resolved 1o dissolve i1gell and 10 be replaced by the second defendant to be
esinhlished later. Al a meeting of the execulive commities, it wos resalved that
upon the dissobetion of the centre, all asscts were 1o be iransferred to the second
defendant. The chiel executive officer of the cenire subsequently sent a copy of
the minuies to the first defendant together with his letter of direction. The first
defendani replied conlirming that it would regard the second defendant as the
beneficial owner of the property. In August 1995 the second defendant was
incorporated. In October 1995 o joint meeting was held between the centre and the
second defendant. The minutes of the joint meeting recorded that the motion 1o
rransfer all assets to the second defendant was carried through. In 1997, the first
defendant and the plaint i entered inte an agreement Tor the sale and purchase of
1he properiy. The plainiiff raised requisitions in respect of the iransler and was ni
satisfied that 1he defendaniz had proved good title. Both panies agreed to poaipone
the completion to 24 Seplember 1997, Completion did not take place. On the
following day, the defendants” solicitors gave notice 10 complete without specifying
a date. Although the defendams” solicitors continued 0 answer the plaintiff”s
requizitions, the plaintilf rescinded the agreement on 29 Seplember 1997 and
asked for the retum of the deposit. The plaintifl ook ow the presem summons for
a declaration that it was entitled (o rescind the agreement os good title had not
shown, contending that:

(1) The centre had no power under iis Royal Chaner to dispose of the property
by way of donation 1o a third pany. The act was ulira vires,

(2) There was no valid disposition of the centre’s equitable interest in the

m{T;‘I{lu document which effected the ransfer was identifiable.

{4) Even if melevan! documents exisied, they were not sinmped, This alfecied
title to the propery. Further, pursuant 1o 3 15 of the Swuwmp Duty Ordinance
(Cap 117k enstamped documents could not be used 1o prove tithe.

Held, dismissing the summaons: "

(1) According to its Royal Charter, the centre had the powér generally to
‘dispose ol or ‘otherwise deal wilh” property. This must include the power 10
donale if such donation was in funherance of the object of the centre. The act of
donation was within the constitutional powers of the centre and was not ultra
vires. In any eveni, the subzequent joint meeting of the centre and the second
defendnnt specifically ratificd the action of the executive committze to donate the
propeny to its effective successor (at 4500-451 A, 451F, H).

(2) Where the legal estaig was vested in a trusiee snd the donor had only an
eyuitable interest in the propeny, il was nol necessary for the donor 1o procure 8
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conveyance of the property. [l was sufficient for the donor (o direct the trustes o
hold the equitable interest f'or the benefit of the donce. A deed was not necessary.
though it was essential for the disposition 1o be in writing. In the present case, it
was sufficient when the centre passed a resolution, which was lawful ia terms of
it constitution, effecting the disposition and that it had instructed the first defendant
to hold the equitable interest Tor the benelit of the second defendant (ar 4511-
45200).

{3) A trustee might hold equitable title for a beneficiary not yet formed. Even
if the first defendant appeared 1o have reganded the second defendant as beneficiany
of the propemy before its incorporation, such unilateral misiuke would Rot vitiaie
the disposition. The intenticn m'ardinn the transfer was un umbinhuu;. There
ermld be no conceptunl or cvidentinl uncenainly as o the beneficiory. In uny event
when the second defendant waa incorpornited, the effect of any misiake on the pan
of the trustes fell away (at 454C, H-1).

{4) Section 5 of the Conveyancing and Propeny Crdinance (Cap 219) was not
10 be interpreted narrowly to mean that there could only be one written instrument
for the disposition of an equitable interest in land, If more than one document was
capeble of meeting the requirements of the section, the test must be whether those
documenis were sufficiently interconnecied. The minutes of the sieculive
commitiee and the letter from the chief executive officer were inextricably linked
and had to be rend together., As the power of disposition rested only with the
execulive committes, the minates were sufficient in any even for the purpose of
& 5. Re Danish Bacon Co Lid Siaff Pension Fund [1971] | WLR 148 and Re
Streashblaine Extares Led [1948] 1 Ch 228 followed (at 455F-G, 456C-E/F).

(5) A failure to stamp an instrument chorgeable with stomp duty was a matier
of conveyance and did not go 1o title. Section 15 of the Stamp Duty Ordinance
(Cap 117) empowered the court o receive unstamped instruments subject to
suilable undertakings, It followed that the wnstamped instruments cffeciing the
transfer of the equit,lh]l title from the centre (o the second defendant could be
used 1o prove good tille subject 1o underiakings to ensure that the statulory
obligation to stamp would be observed and that the plaintiif purchaser would be
protected from possible liability. Dicta of Lord Wilberforce in Lap Shrn Textiles
Insusirial Co Ltd v Collector of Stamp Revenne [1976] AC 530 followed
{at 45TH/, 458F-H).

(6) Meither party sttempied 1o complete the sale and purchase sgreement on
24 September 1997, Where bidh parties o a contract were o fault, the contract
continued with the substitution of a ressonabile lime for (he [iled express condition
that completion was to be on a specified date. The plaintiff was therefore not
entitled to rescind the agreement without serving o notice to complete within a
reasanable time. The plaintifi™s recission smounted 10 o breach of the ogreement,
Dicin of Hanter JA in Camberra Invextment Liel v Clan Wad Tak [1989) | HKLR
568 and Chong Kol Tul & Anor v Lee Gee Kee & Anor [1997] | HEC 359
followed. Douglas Lid v Ji Shen fnteriarionad bevesneert L & Anor | 1998) 2
HEKC 165 and A-Mayson Developarent Co Lid v Berterfir Lid | 1992] 2 HEC 533
considered (at 459D-F, 460E, 461 A-H).

Obiter
Service of a notice 10 complete would not be necessary if there was a fundamental
defect in the title, or some other fundamental breach of contract by the vender, in
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which case the purchaser might call of f the contract at once withoul walling 1o see
whether the vendor could succeed in proving title on or before completion.
However, where proof of title was insulficient, but the title was not necessarily
defective, the purchaser was bound in the ordinary way o give the vendor &
proper opportunity of esiablishing the title. Dowglas Led v Ji Shan International
Investment Lid & Anor [1988] 2 HKC 165 and A-Mayson Development Co Lid v
Beererfir Lod [1992] 2 HKC 533 considered (s 460F-1).

Cases referred to

A-Mayson Development Co Lid v Betterfit Led [1992] 2 HRC 533

Cantherra lnvestment Lid v Choan Wai Tak [1989] | HKLR 568, [1986-88]
CPR 4T

Channg Keri Tati & Anvwr v Low Gee Kee & Anor [1997] | HKC 359

Danish Bacew Co Ll SiafT Pengion Fund, Re [1971] 1| All ER 485, [1971] 1
WLR 248

Devuglax Lief v 5§ Shon fugernational fnvestment Lid & Anor [1998] 2 HEKC 165

Lap Shen Texeilex lnctusteial Co Liel v Collecior af Stamp Revenne [1976] AC
530, [1976] | All ER 833, [1976] 2 WLR 817

Srrathblaine Exrenes Lid, Re [ 1948] | Ch 228, [1948] 1 All ER 162, [1948] IIR
905

Legislation referred to

Conveyancing and Property Ordinaince (Cap 2195 5
Companies Ordinance (Cap 32)

Societies Ordinance (Coap 151)

Stamp Duty Ordimsimee (Cap 117) 5 15

Law of Property Act 1925 [Engl 5 5341 )

Other sources referved 1o

Willoughby, PG ‘Professional Condwet and Stamp Objections” (1981) 11
HEKLY 161

Snell Equiry (2%9h Ed) pp 107, 123

Summaons
This was a summons taken out by the plaintilT purchaser for declortion thot it
hod lawfully rescinded the sale und purchase agreement entered into with the firse
defendant, thereby entitled to the retum of the deposit, The facis appear sufficiently
in ihe fallowing judgment.

Benjamin Yiu SC (Ng & Faug) for the platmiff.
Warren Chan S8C and Lin Man Kin (KB Chou & Co) for the defendants,

Hartmann J: On 23 July 1997, in terms of a provisional agreement, the
first defendant, Bermuda Trust (Hong Kong) Lid, agreed to sell and the
plaintiff, Town Bright Industries Ltd, agreed to purchase certain office
premises for a price of HK$21 800,000. As is customary, the initial
agreement was replaced by o formal agreement; the latter being dated 8

[
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August 1997, In layman’s terms, the property which was the subject of
sale may be described as two office units on the second floor of a building
in Des Voeux Road, Central, known as the Hing Yip Commercial Centre.

During the coursc of August and September 1997, in processing the
transfer of the property, plaintiff raised certain requisitions. It was not
satisfied the answers revealed that the vendor was able to show good title.
Accordingly, by letter dated 29 September 1997, plaintifl rescinded the
agreement and now, in terms of [1s summaons, seeks o declaration that it
has lawfully done so and is entitled to the reliel claimed.

A brief history

The lirst defendant, & professional trust compuany, had originally been
vested with the property as trustee for the Chantered [nstitute of Bankers
Hong Kong Centre (the centre} in terms of a deed of assignment dated
4 May 1989, It is not disputed that at all material times the first defendant
(the trustee) has held the legal title in the property. The difficulties in this
case are centered rather on equitable title.

Although the centre was an organisation registered in Hong Kong in
terms of the Societies Ordinance (Cap 151), and had ils own constitution,
it was closely allied to the Chartered Institute of Bankers of Great Britain,
so much so that the centre’s constitution incorporated aspects of the
constitution of the British Institute. In light of Hong Kong's change of
sovercignty, the centre resolved to dissolve itself and be replaced by an
independent corporate body 1o be called The Hong Kong Institute of
Bankers (the instituie). This resolution was carried through and on 10
August 1995 the institute was incorporated in terms of the Companies
Ordinance (Cap 32). i

Quite clearly, it was always intended that the assets of the centre,
including its real estate, should, upon dissolution, be transferred by way of
donation 1o its effective spccessor, the institute. But wa# such a donation
within the powers of the centre and, if so, was there a valid transfer?
Plaintiflf contends not.

The nitra vires issue

Plaintiff has argued that the centre had no power to dispose of lis propeny
by way of donation to a third pariy, even if that third party was effectively
its successor, Its actions were therefore ultra vires.

In this regard, plaintiff's counscl, Mr Benjamin Yu SC. referred to the
Royal Charter of the British Institute, art 3 of which sets out the objects of
the British Institute in the following terms: !

The object for which the Institute is hereby constituied is the advancement of
knowledge of and education in the principles and practice of banking for the
benefit of the public.
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As 1o the powers 10 manage the way in which propeny may be dealt with,
counsel referred 1o ant 5 which begins:

The income and propeny of the Institute shall be applied solely towards the
promotion of the Object of the Institute and no portion thereof shall be paid or
transferred directly or indirectly by way of dividend, bonus or otherwise
however by way of profil to the members of the Institute ...

It was argued by Mr Yu that, in terms of the Charter, the property of the
British Institute could only be applied towards the promation of the stated
object of that institule and that there was no provision in the Charter which
authorised the disposal ol property for no consideration, He went on to
argue that the constitution of the centre bound it to the provisions of the
Royal Charter and accordingly the centre itself had no power to dispose of
property to a third party withoul consideration. In this regard, reference
was made 1o art 37 of the centre’s constitution which read as follows:

Insofar as anything done by the Instiute shall be inconsistent with the terms of
the Constitution of the Chartered Institute of Bankers, London, it shall be ultra
vires provided that it shall be infra vires the Institute to do amything expressly
authorised by or within the terms of this Constitution notwithstanding that the
same may be inconsisient with the terms of the Constitution of the Chanered

Institute of Bankers, London.

Leaving aside the centre’s constitution for one moment, I regret I cannot
acecept Mr Yu's submission conceming the limited powers of the Royal
Charter. Article 4 of the Charer sets out the powers of the British Instinute
to further its objectives and inter alia includes the power:

(k) o confer, consult, communicate or co-operate with any other professional
or educational institution, sockety, association or body with a view Lo the
pursuitl of commaon ahjects in banking and related subjecis and to represent
the banking profession both nationally ond internationully;

(i} to enable and encourage all persons engaged in banking to meer and
correspond in order to facilitate the exchange of ideas and information on
the practice, teaching and use of banking:

As to the management of property (insofar on that may be required in
furtherance of its object), art 4 continues:

(p) so far as the law may from time 10 time allow, 1o purchase, take on lease
or in exchange, hire or otherwise require any real or personal property and
any rights or privileges nnd to construct, erect, alter, improve and maintain
any building which may be required from time 1o tme by the Institoe and
to manage, provide accommodation and catering facilities in, develop,
sell, demise, let, morigage, dispose of, tum (0 account or otherwiss deal
with all or any pan of the zame.

In my view, the Royal Chaner provides not only for the sale and demisc

of property but also the powsr generally 1o *disposs of” or "otherwise deal
with® propeny. This must include the power to donate if such donation is

C
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in furtherance of the object and the object, of course, includes co-operation
with like-minded professional bodies for the purposes of encouraging the
dissemination of banking knowledge,

In my judgment, therefore, not only does the Royal Charter itsell allow
for the disposition of property that took place in this cuse but the constitution
of the centre, when that constitution was still operative, allowed for it too.
In this regard, art 14A of the centre”s constitution said that the executive
commities:

«+» shall also h-v:.-l power, from time to time, io sell, leuse, surrender or
otherwise deal with any premises which in their judgment are no longer
required for the purposes of the Institue.

Clearly, in anticipation of dissolution, the property was no longer required
for the purposes of the centre and, in my view, the execulive commiltee
thereby had the power to “otherwise deal with' the property by way of
donating it to the centre’s nominated successor.

But even if the executive committee may have been sailing inio
unchariered seas, ant 14C provided the necessary protection:

Any and all acts and things done by the Executive Commitiee in good faith in
the excreise of the aforesaid powers shall be intra vires the Institute and shall
be binding on a]ll Members for the time being of the Institute as if they had
expresily authorised the doing of the same.

In this regard, in my view, it is notewerthy that the centre in general
maﬂiqg aa later time specifically ratified the action of the executive
committee in donating the property 1o its effective successor, the institute,

For the sake of completeness | should mention that art 41 of the centre's
constitution made provision for the disposal of sssets on dissolution in the
following 1erma:

On the dissolution of the Institre, the funds of the Instituie afier payment of
the liabilities, shall be distributed in such imanner a5 the Exccutive Commitiee
shall determine prior to such dissolution,

Fin-li}:. 4 reading of art 37 (supra) reveals that, even if the acts of the
executive committee of the cenire were ultra vires the Royal Charter,
prnv:lduq it was authorised by or was within the terms of the ‘local’
constitution then such acts were 1o be considered intra vires.

In all the circumstances, | find no merit in the ultra vires submission, In
my judgment, the centre acted within its constitutional powers,

The valid trangfer issue

As pmed ._tarli-er. it was always the intention of the cenire to donate its
eqqutmtg]q interest in the property to the institute. Was there, however, a
valid disposition? The plaintiff has submitted that there was nat, | disagres,

In transferring its equitable interest to its successor, no formal CONVEyance
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was necessary. In the case of a direct gift, where the legal estate is vested
in a trustee and the donor thereby has only an equitable interest in the
property, it is not necessary for the donor to procure a conveyance of the
property; it is sufficient for the donor to direct the trustee (o hold the
equitable inlerest for the benefit of the donee (zec Snell Equity (29th Ed)
p 123). A deed is not therefore necessary although writing is essential, In
this regard s 5 of the Conveyancing and Property Ordinance (Cap 219),
reads:

no equitable interest in land con be created or dizposed of except by wriling

signed by the person creating or disposing of the same, or by his agent

thercunin lawiully suthorized in writing. or by will. or by operation of law,

As | sec i, for the equitable interest to be transferred, what was required
on the part of the centre was a resolution which was lawful in terms of its
constitution to make that disposition and an instruction 1o the trustee (o
hold the eyuitable interest for the benelil of the donee.

What then of the centre’s constitution? Anticle 14D of the constitution
directed that all real estate must be vested in a professional trustee; hence
the vesting of the property in the name of first defendant. However, as
earlier noted, the power Lo acquire property and dispose of it lay with the
executive commitiee, In this regard, 1 repeat ant 14A which said that the
executive commiltee:

.. shall also have power, from time to time, to sell, lease, surrender or
otherwise deal with any premises which in their judgment are no longer
required for the purposes of the Institute.

The trustee was obliged in terms of art 14E 10 deal with the centre’s
property as direcied by the executive committee. That article read as
Follows:

The Trusice shall deal with the property of ihe Insiilule as direcied by the

Exccutive Committos and shall be indemnified against risk and expense out of

the Institute’s property. A resolution of the Executive Commiltee, evidenced

by a copy signed by two members thereof and by the Honorary Secretary shall,
in all cases, be sufficient authority and protection to the Trustee for and in
respect of any conveyance, transfer, payment or other oct thereby directed.

In my judgment, art 14E did not mandate the sole manner in which the
executive commiltes must communicate its directions to the trustee. Jis
directions could be communicated and acted upon in any number of ways,
But to ensure that it hod sufficient authority to act and that it would be
indemmnified in respect ol such acts, the trustee required only a resolution
of the executive commitlce evidenced by Lhe signatures of two members
and the honorary secretary,

The deed of assignment dated 4 May 1989, in terms of which the trustee
was vested with legal title 1o the property, in one of its "recital’ clauses,
paraphrased art 14E in the following terms:

G
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The rules of the: Institaic provide that ihe Trustee should deal with the property
by way of sale morigage charge lease or atherwise howsoever ax directed by
the Institute and that such direction shall be given by a resolution of the
Excecutive Commitice of the Institaie possed by o majority of the members
present at o duly convened meeting of the Institute.

That paraphrase may have led 1o some misunderstanding buat, with respect
to the drafisman of the clause, I do not consider it to be an accurate
paraphrase of the meaning and true intent of ant 14E.

; In my judgment, therefore, to lawfully "surrender” or ‘otherwise deal
with” any property in which the cenire had an cyuitable interest, the
execulive committee had 1o pass a resolution to do so. The power of
disposition lay with that commitiee,

On |7 Movember 1994, the cxecutive commitiee met to deal with the
many complexities involved in the process of dissolving lisell and being
re-constituted in an independent corporate form. Al that meeting inter alia
it was noted that the Monetary Authority had given consent to the use of
the name *Hong Kong Institute of Bankers” which would be regisiered as
a limited company, The memorndum and articles of association of that
future corporate body were then approved. This was not, therefore, simply
an carly meeting at which the members debated what would leave to be
dene in the future. This was a meeting at which matters were resolved: for
example, the approval of the memorandum and articles of the future
institute.

‘The minutes of this meeting of the executive commiliee then record the
Tollowing:

The meeting also resplved that all assets including the property of the Chartered
Institute of Bankers — Hong Kong Centre, upon dissolution, be transferred 1o
the fimure Hong Kong Instituie of Bankers,

I is plaintiff”s submission that this resolution to transfer all assets including
property, upon dissolution, to the fulure institlute could have been no more
than a statement of future intent; to put it into colloguial terms: *this is
what we, the Executive Committec, intend to do in the future when we will
then pass further and more specific resolutions.” On an ordinary reading,
hﬂw:v:er. I cannot agree. In my judgment, it is plain that the executive
commities did not at that time merely express un intention; to the contrary,
it made a decision.

How then was this formal decision of the executive commitiee 1o
transfer its cquitable interest in the propenty communicated 1o the trustee?

By 17 November 1994 the trustee already knew that the centre intended
to make changes to enable it to become independent from Great Britain
and that these changes would be relevant to the passing of equitable
interest in the mmre':‘propen}r. But concermning the executive commities's
resalulion to transfer its equitable interest, the trustee received a written
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direction in terms of a letter dated 6 April 1995; that letter was signed by
the chiel execuiive afficer and was expressed as follows:

I refer 1o your memn daied 13 Janoary 1995 {copy enclosed) conceming our
propery and forwand herewiih a copy of our mingies, conflirming that il is the
wish of the Chanered Institule of Bankers Hong Kong Centre to have the
propery transferred 1o the Hong Kong Institute of Bankers when it is established,

Please advise whether any action is required on our part. ' We would like
Bermuda Trust (Hong Kong) Lid 1o regard the Hong Kong Institute of Bankers
as the beneficial owner of the following premises: 2/F, Hing Yip Commercial
Centre, 272-184 Des Vocux Road Central, Hong Kong.

A trustes may hold eguitable title for a beneficiary not yet formed and that
letter in my judgment is a clear direction by the donor of the property to
the trustee to hold the equitable interest for the benefit of the donee,

There had, therefore, been a decision made by the executive commitiee
e transfer the equitable interest in the property to the institute upon its
incorporation and that decision had been communicated to the trustee by
the chief executive officer. In addition, for the avoidance of doubt, the
relevant minuies had been sent. Those minutes, | presume, must have been
the minutes of the executive commiiiee dated | 7 November 1994, Reference
has been made 1o no others.

A week later, on 13 April 1995, the trustee replied (o the leter of
direction in the following terms:

We refer to your Memorandum of & April 1995 regarding the above manter.

We wrile to confirm that Bermuda Trust {Hong Kong) Limited now regards

the Hong Kong Institute of Bankers as the beneficial owner of 2nd Floor, Hing

Yip Commercial Centre, 272-284 Des Voeux Read, Central, Hong Kong.

In the meantime, would you please let us hove a centified true copy of the

Minutes in this respect of [sic] our records.

It is to be noted that the trustee, requested a *certified true copy® of the
relevant minutes: presumably to protect its own inleresis in terms of
art 14E of the centre’s constitution.

Of course, on 13 April 1995, when this letter was written by the trustes
to acknowledge the directions given, the institute had not yet come into
existence. [t was only o be incorporated on 10 Augyst of that year. On the
face of the trustce’s letler it may appear that #t understood it was to regard
the institute as the holder of equitable title with immediate effect, If that is
the case, | do not see that this unilateral mistake can vitiate the disposition,
Equity looks to the intent rather than the form. The intent of the centre was
unambiguous. There could be no conceptual or evidential uncertainty as to
the beneficiary on the pant of either the centre or the trustee. In any event,
by 10 August of that same year when the institute was incorporated, the
effect of any mistake on the part of the trustee fell away.

As | see it, the essential issue is whether some (wo years [ater, at the
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Iimeofﬂmsalcucl‘lhepmmnyml]‘m lainti doubs

: ! plaintiff, there could be

whom the equitable interest in the propeny then lay. | do n-:nlm..g: that h:;-‘

that time there could be any such doubt, more expecially as by 31 March

1998 the cantre isell hud been formally dissolved. ’

, As o the principle that equity looks to the intent rather than the forn
be_lacwc it i_s pertinent to note that on 6 October 1995 there ook place il;

:‘hib;'rr;t"“"“slﬂ bo:'ﬁ the Mnal annual general meeting of the centre and

o b ng of the institute. The minutes of that Joint meeting

The Chairman moved 1o transfer all business
) « and assets of the Cha
:{m“m of Bankers — Hong Kong Centre, us ot 10 August 1995 o m'l:f;:
ong Institute of Bankers. Seconded by Mr. David Li, the motion was camied

Mr Warfen E‘Ihan SC, for the two defendants, has submitied thar here was
clear ratification by the cenire in general meeting of the resolution passed
ml.l_‘lu:r by the executive commities 1o transler all assets 1o the imulluF;: and
evldant oo, of course, of the instilue's acceprance of such transfer, In
such circumsiances, it is difficult 1o see where the risk of a chall '

good title would emanate, T

Idensification of the trangfer document

The plaintiff has argued that, even if there was a

. o i n attempt o t H
equitable interest in the property, it is not possible 1o 'm-ﬁjry thr:nr::uri:rj
written document which gave effect to that transfer, this being a mandatory

that there must be just one written instrument whi i
r ich meets the
:::hc section. In my judgment, however, the section is mot o bm::pm
s nmarrowly, Snell Eqmr‘;.- (29th Ed) p 107, under the heading “Dispositions
interesis under trusts’, staics the following principle:

+= the disposition must actuall ] iti

th : ¥ be in writing, and n ]
wriling. The disposition may be in two nr"‘more ;nmpgc?::ﬁmw
enly one of which is signed. R

One of the authorities eited for this principle i j

) principle is Re Danich 8
Staff Pension Fund [1971) | WLR 248, in which Megarry ?E‘i‘:f;’:fﬂ
& 33(1)c) of the Law .of Praperty Act, 1925, which read:

() a disposition of an c_qu'lllblu intlerest or rus subsisting at the time of the

disposition, must be jn wriling signed by the person di
d ;
or by his agent thereunio lawTully autherised in m;.'}?:ﬂ'ﬁfm"ﬁ e

In respect thereof he went on 1o say;

However, if a siatutory requirement that g *
a “memorandum” shall i itimg*
may be satisfied by two ar more documents, | do not see whﬁwlon :r"r:'::?:
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documents should not satisfly the requirement that a ‘disposition” shall be ‘in
writing.” True, section 40{ 1) is merely directed 10 providing writien evidence
of o transaction, wheneas wider section 53(1)(c) the maher it ane not merely of
evidence bl of the daposition frelfl, Yet two docoments are used in constituting
2 sirict settlement of lund or extablishing a trusid for sole of land, and there are
well-established rules for ihe incorporation of decuments in a will; and if two
or more docurments, when read together, dispose of an equitable interest, | do
ot see why the court should insist on scparsting them and subjecting each
reparately to the test of scotion 33(1Wc)

IT more than one document is capable of meeiling the requirements of 5 5
of our Conveyancing and Properiy Ordinance, the test must be whether
those documents ore sulliciently interconnected, In this regard, [ can do no
betier than echo the submission af Mr Chan for the defendants, namely,
that the minutes of the exccutive commitiee meeting of the centre daed
17 Movember 1994 constituted both the decision and the direction to the
trustee 1o transfer equitable interest. The letter from the chiel executive
officer dated 6 April 1995 10 the trustee amounted (o the communication
of the executive committes’s direction io hold the equitable interest for the
benefit of the institule. The ninutes and the letier are, therefore, 10 be read
together, the one being inexiricably linked to the other.

In this regard, for the sake of completcness, as it was the executive
commiltee only and not the chiel executive officer which had power to
dispose of landed property and as the only document from that commitiee
is the minutes of 17 Movember 1994 (sent under cover 1o the trustee), 1
find general support for my findings in Re Strathblaine Estates Lid [1948)
I Ch 228 at 230 per Jenkins J:

The minules show that there was an ngreement 1o divide the company®s unsold

freshold propertics amongst the shareholders, and 1 think (he company must

sccordingly be regarded as having become a trustee for the shareholders of the
ies in question. The existence of such & trust is bome out by the fact that
he title desds of the properties were handed (o gnd have been retained by the
shareholders, The minmies relaiing te the agreement to divide the company’s
moesadd properties were sigoed by ehe clneivsnir, and T oohing phey constidivte
siffivient wrirten evidenve to sotisfy the requivemenis of 5. 33 of the Law af
Properiy Aci, 1925, (my emphiasiz)

The issue of stamp duly

In contending that there was no written instrument that passed equitable
title, the plaintiff, inter alia, referred to the unconiested fact that neither of
the wrilten instruments referred 1o by defendants had been charged with
duty in accordance with the provisions of the Stamp Duty Ordinance
{Cap 117). This mater was argued at the hearing with particular reference
to 5 15 of the Ordinance which reads:

{1} Mo instrument chargeable with stamp duty shall be received in evidence in

any prococdings whinsoever excepl —

m
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{a) criminal proceedings;
(b} civil proceedings by the Collector to recover stamp duly or any
penalty payable under this Ordinance,

of be available for any other purpose whatsoever, unless such Instrument is
duly stamped:

Provided that an jnstrument which is not duty stanped may be received in
evidence in civil proceedings before a court if the court so orders upon the
personal underiaking of a solichor 10 couse —

i} such instrument {0 be stamped in respect of the stamp duty chargeable
HE
(i} any penalty payable under section @ in respect thereol to be paid.
There is, of course, a proviso contained in that section and in regurd
thereto, by letter dated 24 Sepiember 1997, the defendams® solicitors gave
the following undertaking:

If you insist, we could procure & Statutory Declaration from Cecilia Ting
testifying that she was the Chief Executive Officer ar CIB-11E ai that timse and
submit a copy of the Memomnpdum for stamping,

It should further be noted that during the hearing, on behalf of the
defendants, counsel gave a formal undertaking 1o have the relevam
documents stamped if they were found by this court 10 be instruments
"""Fh passed title in terms of 4 5 of the Conveyancing and Properiy
Ordinance.

Mr Chan has argued that, in light of the formal undertakings, there is

nothing in the stamp duty point; that it iz a matier of conveyancing and
F _does not affect ti!?, In this regard he referred io the Privy Council
Ju it in Ly

G

un Textiles Indusirial Co Lid v Callector of Stamp
Revenue [1976) AC 530 m 535, per Lord Wilberforee:

A third head of possible difficulty wuos said to relate 10 maters of tille. But their
Lordships were not satisfied of the reality of thiz difficulty under the BYRLET
prevailing in Hong Kong. The dictum of Bve J in Re fuse-Cliing Stew Mendpation
'II:’n [I917] 2 Ch 100, 106 suggesting that registration of & iransfer while
inndequately stamped would nod bring obout a legal transler does nod appear Lo
their Lordships 1o be correct.

This jodgment, of course, precedes our present Stamp Duty Ordinance
whidy came into force in 1981, | funher accept that the passage may well
be obiter. However, in my view, the principle stated holds good. A failure
to ensure that an instrument chargeable with stamp duty is duly Slamped

Copastgoiotile.
n faimess, of course, counsel for the plaintiff does not strongly argus
ta the contrary. As I understand i, it is rather his argument that 2 document

which is una‘tle maE not be used by a vendor (o prove good Jitls. In
thiz regard, s e me 1o an article in the Hong Kong Law Journal

by PG Willoughby (then Direclor of Professional Legal Education ai the
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University of Hong Kong) entitled: ij’usia_.lmf Conduct and Stamp
Ohjections (19817 11 HKLJ 361, In part the article reads:

i rd 10 the Tundamenially different policy of the Hong Kong stamp
sl:l‘;rﬂ-llgglfil!:llm. which has always imposcd a statutory obligation on the
partics 19 Slamp ceriain insiunenis, anad bearing in mmd_- the civil Im!:ilny 1o
pay the duly (which was uniil recently uupﬁm::d '.':'r ¢nn_ﬂ-nll sanctions), it
seems that fab Lo stamp is

is perhaips a further aspect to this matter which shouk) be considercd and
?l?:: wl':thn';pin HHong Icmﬁilm 10 slamp an instrument goes i is vadidiny
and therefore whether even under the ruling affecting members of the English
Bar stamp points can be taken, It seems that references to the validity of an
insirument in this context ane to the unusual situation that used 10 affect certain
instruments such as bills of exchange and promissory rln:ll-ts“ which could not
be stamped out of time. However, the wording of section 15(1) of the Stamp
Dty Ordinance is such that it sesms that in Hong Kong an unstamped or

insufficiently stamped instrument may properly be regarded as *invalid®. It
may be, lh:erun-., that for this reason also it is proper for counsel to object to
the admissibility of instruments that are not duly stamped.

Cerainly, the Ordinance lays down an obligation to ensurc that stamp duty
ix charged and a failure 1o do so means that an instruiment shall not be
received in evidence or ‘be available for any other purpose Whatsoever'.
But 5 |5 gives a discretionary power to the court to receive such instruments
in evidence subject 1o suilable undertakings; that is, undertdkings of the
kind given by Mr Chan. if the proviso allows for such instruments 1o be
used in evidence to prove good title, in my judgment, it must follows that
they can be used outside court to prove good title subject, uf::uurs_:. ioa
similar underiaking, That undertaking was given by the vendor's solicitors.

In my view, therefore, the fact that the instrumenis passing equitable
title from the centre fo the institute were unstamped did not prevent the
vendor from proving good title subject 1o any undernaking necessary (0o
ensure that the statutory obligation 1o stamp was observed and the purchaser

protected from possible Iiahilily._l

Recission by the plaintiff

The formal agreement of sale dited 8 August 1997 placed upon the vendor
the obligation 1o show good title o the property. The agreement further
provided that in every réspect time was 10 be of the essence, AS concems
the completion date, the parties originally agreed that it should huran or
before 10 September 1997, However, two days before that date it was

agreed that it should be exiended by fourtecn days 1o 24 Seplember.
The matter of the completion date, however, did not rest there. On 20th

B
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of the month, the plaintiff”s sclicitors sought a further extension of fourteen
days until B October. Defendants’ solicitors advised that they were laking
instructions and would reverst. On 23 September, plaintiff's solicilors
requested a response to their request, There was no immediate response.
Instead, on 25 September — the day afrer the completion dale —
defendanis” solicitors sent a detailed letier to answer the balance of the
requisiticms. At the end of the letter they said that the vendor did not
consider any further *postponement” 1o be necessary and gave notice ta
complete without specifying a date. On the same day, plaintiff's solicitors
responded by saying (in part):

We are considering further on the guestion of ulira vires in relation o (e gift

from CIB-HEC 1o HKIB ...

We have not drafied the undertaking letter as we were not, and still are i,
sure what documents will be given 1o us to form pans of tite deeds. Your
nndl:lno complels is censinly pre-nature ($i¢) as the title guerics have not been
settled.

It is, therefore, apparent that, although there had been no agreement 1o
extend the completion date, nothing was done by cither parly 1o complete
on the specified date. Instead, attempts to answer the requisitions were
continued and those altempts were considered and answered,

What then was the result? 1 am satisfied that the contract did not
terminate at midnight on 24 September but continucd with the substitution
of a reasonable time for the failed express condition that completion be on
the specified date. The consequence that | have detailed was stated by
Hunter JA in Camberra Invesiorent Lid v Chan Wai Tak [1989] | HKLR
368 at 574, this dicta being approved by the Privy Council in Chong Kai
Tai & Anor v Lee Gee Kee & Anor [1997) | HEC 359 at 370 -G

I regard the point as fundamental and very relevant as revealing both paries 1o
have been at faull. Their obligations uader ¢| 3 were mutual, ‘The duty of the
defendant to tender an cxecuted assignment and that of the plaintiff w wender
the batance of the purchasd price were concurrant conditions, Neither performmed:
neither tendered: neither triggered the corresponding obligation of the ather.,
The defendant neither executed nor tendered an assignment before 1pm and
thereafier was denying his obligation so to act and preventing his solicitor from
taking any step 1o that end, The plaintiff ried o iender and Failed. The cheque
constituted at most conditional payment and not the *full® payment required,
An effective tender required cash or its equivalent, neither of which was
available that Ssturday aflermoon.

In my judgment this contract remained uncompleied a midnight on
28 February by the fauli of both parties, It did not then lerminate as was 5 one
lime suggested. It remained on Foot with the substitution of o reasonable time
for the failed express condition.

Although the defendants soliciiors continued 1o attempd (o answer plaintiff®s
requisitions and although plaintiff, as Mr Chan expressed it, continued ta
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co-operate, during that process, on 29 Sepiember, plaintifl rescinded the
agreement. The letter read:

Deespite the efforts we have made, your client has not proved fitle fo the
pwﬂy, The completion dute, as extended, has expired on 24th September
1 »

We now give you nolice that our client rescinds the agreement for zale and
wr;:hue, Your client is reguesied 1o return the deposit of HEKS3,270,000.00 10
us forthwith.

In my judgment, however, al that time the vendor was continuing to
attempt to answer plaintifi”s requisitions and was doing so with candour in
a bona fide attempt o show good title. Indeed, it appears that a further
letter from defendanis” solicitors crossed the letter of recission, Yes, there
may have been some shifting of ground in an attempt to answer the
requisitions bul the issues were far from simple. Matters were capable of
resolution and [ am satisfied that in the final result defendants were able o
show good title so that any risk of that title being successfully challenged
became negligible.

In the circumstances, in my judgment, plaintiff was not able, withow
notice, to rescind in the manner it did, Time for completion could be made
an essential term but only by serving a notice to complete within 2
reasonable tirme. In this regard, see for example, Douglas Ltd v Ji Shan
Imrernational Investment Lid & Anor [1998] 2 HEKC 165 at 178E:

In this case, in order to make time of the essence again and failure 1o complete
a repudiatory breach, the vendor must serve a notice demanding completion by
the confirmor within a reazonable time.

There may of course, be occasions where such a notice is unnecessary.
That will depend on the facts of each case. In this regard, see for example
A-Mayson Development Co Lid v Beiterfis Led [1992] 2 HKC 533 at 535G-
536A per Godfrey J (as he then was):

There are circumstances in which the purchaser may call off the contract at
once, without waiting 1o see whether the vendor can succeed in proving tithe on
or before completion: see Price v Strange [1978] Ch 337 per Goff LI a1 p 355,
For example, in my judgment the purchaser does have a right to call off the
contract a3 soon a8 he discovers a fundamental defect in the title, or some other
fundamental breach of contract by the vendor. However, although, uwpon
discovering before completion o fundamental defect in the vendor's title, the
purchaser may therewpon treal the contract as a1 an end, in my opinion he may
not do so merely lor minor deficiencies, removable delects, maners ol
conveyance and so on: compare Pips {Leisure Productions) Lid v Walton
(1981) 260 EG 601, per Megarry VT, at pp 603, 604. Where proof of title is
insufficient, but the title is not necessarily defective, the purchaser is, in my
judgment, bound in the ordinary way 10 give the vendor a proper opportunity
of establishing the title.
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In my judgment, however, as [ have said, in the present matter it was
incumbent upon the plaintiff 10 serve notice. This was nol done. Plaintiffs
recission, therefore, amounted 1o a breach of the contract. Defendants
were entitled 1o accept that breach, Thereafier, it became unnecessary —
if it was still required — for the vendor 1o answer any outstanding
requisitions.

Cancluxion

It is my judgment that plaintiff is not entitled to the declarations soughi;
plaintiffi"s summons is dismissed. ‘As for the counterclaim, that is allowed.
Costs are awarded in fuvour of the defendanis, thai onder 10 be an order
nisi in the first instance with libeny to apply within 21 days.

Reported by Calvin SF Luis
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() Our client is not prepared to supply you with certified copy of Letter
Memonal Mo 1599984 as the same does not affect title 10 the above

(2) Thens is no certificate of compliance issued up to date hereofl,

By an exchange of lewers on 11 Sepiember 1991, the purchuser’s solicitors
maintained that the requisitions have not been answered and stated that they
must be resolved before completion, whilst the vendor's solicitors maintained
that they have been satisfactorily answered and ingisted on completion on 15
September 1991,

On 12 Seplember 1991, the purchaser's solicitors wrote:

We are stil! looking forward to your dient’s satisfactony answers to other
oulstanding requisitions and in particular wrtten document proving that
the conditions under the conditions of exchange Mo 10485 have been
complied with to the satisfaction of the Director of Public Works and the
Registrar General (Land Officer),

The vendor's solicitors responded on the same day. They maimained that the
requisitions were invalid and did not raise any doubts on title. They insisted on
completion on 15 September 1991 which was a Sunday. The purchaser did not
complete on that day. On 16 September 1991, the vendor terminated the agreement
and forfeited the deposit on the ground of the purchaser's failure 10 complete.

On the next day, 17 Sepltember 1991, the purchaser issued a writ claiming
specific perforr of the ag t. By maintnining this claim, the purchaser
was prepared Lo accept the vendor®s title.

The vendor’s obligation

In & contraci for the salo of land, the obligation is of course on the vendor 1o
show good title. Counsel for the vendor accepted that under the agreement, the
title which the vendor contracted to convey was a legal estate. The vendor
therefore was obliged to show good title 1o a legal estate.

The first requisition

By the first requisition, the purchaser’s solicitors requested a certified copy of
the letter attaching the carpark layout plans which were registered pursuant o
special condition 17, A land search would reveal ita registration and the
purchaser’s solicitors must have conductied the search since the reguisition
identified it by reference to the Memorial number of its registration. Obtaining
a certified copy was a straightforward matier involving minimal expense, It
could have been done by the solicitors for either pany. However, the vendor's
solicitors maintained that the document did not affect title and the purchaser’s
solicitors ingisted on its production. The position of both parties over such a
simple maticr could be said 10 be unmeritorious,

Chn i A ribent v Laosed Encrgy Lad
Lics

CA i

The legal position was that the obligation was squarely upon the vendor 1o
show good title, Where a document needs 10 be produced by the vendor as
proof of title, it is no answer for him to say 10 the purchaser that he could easily
chbiain it himself.

In my view, the letter attaching the carpark layoul pluns was a docement
which the vendor needed (o produce (by way of cenilied copy) lo prove tile.
Special condition 16 required carparking spaces 10 be provided. Apan from
requiring the approval and regisiration of the carpark layoul plan, Special
condition 17 obliged the developer, and hence iis successors Lo title, 1o mainiain
the carpark spaces in sccordence with the approved plan and not alier the layout
except with the prior consent of the Director. To show good titke 1o the carpark
sold, the vendor had to prove by producing the document that il is a carparking
space corresponding with the approved plan. If it did not, the carpark sold
wauld be a carparking space provided in bresch of the conditions of exchange
and Government would be entitled to take action in respect of such breach in
which event iis use and enjoyment would be affected,

Sir John Swaine SC, who addressed us for the vendor on the first requisition,
argued that if this were the purchaser’s concern, then the reguisition should
have so stated specifically. In that event, he accepts the vendor would have 1o
produce the letter attaching the carpark layout plans. | do not accept this
argument. Tt ignores the point that it was the vendor who had the duty of showing
good title,

1 therefore consider that the Judge and the Cournt of Appeal were right in
holding that the first requisition had not been satisfactorily answened,

In coming to her view, the Judge (Le Pichon I} relied on the following
statement of Mr Recorder Edward Chan QC in Wong Bik Ching v Yu Hon
Chung & Another (unrep., MP No 2969 of 1996, 15 May 1997):

| am of the view that prima facie when an instrument was registered
against the property and it was not apparent from the land search that
the document had ceased to affect the property, the document ought 1o
b treated as part of the tithe deads which the vendor shousd make available
to the purchaser.

It should be emphasised that on this approach, the matter is only prima facie
and it may 'Ihll'l'_fl:l'e be displaced on examination, Provided this approach is
understood to apply to regisiered instruments that ane properly regisierable under
the Land Registration Ordinance (Cap. 128), | think it is sound. | agree with
Godfrey JA in the Court of Appeal (with whom Mortimer V-P and Rogers JA
agreed) when he referred 1o documents that are properly registerable and said:

Occupation permits, certificates of complisnce and other instruments of
that sort which demonstrate that the vendor |$ entitled 1o a legal sstate in
the premises and that his title is not defeasible are instruments by which
the premises “may be affected” (see 5.2(1) of the Land Registration
Ordinance (Cap. | 28). They are properly registerable at the Land Office




