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Reports
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SECRETARY FOR THE TREASURY: President, thank you for allowing me
to speak on the Tax Exemption (1997 Tax Year) Order made under section 87 of
the Inland Revenue Ordinance which was tabled in this Council on 10 March.
The Order authorizes a rebate of 10% of the 1997-98 final assessments of
salaries tax, profits tax and property tax.

Section 87 of the Inland Revenue Ordinance provides that:

"The Chief Executive in Council may by order exempt any person, office
or institution from payment of the whole or any portion of any tax
chargeable under the Ordinance."

The legislative intent of the section is to provide relief to taxpayers from the
payment, whether in whole or in part, of the taxes chargeable under the
Ordinance as and when circumstances justify. The wording of the section has
neither restricted its application to specific situations, or classes of people, or
organizations, nor limited the amount of tax which may be exempted. Given
its scope and legislative intent, we consider there is sufficient legal basis for the
issue of the Order under section 87 of the Inland Revenue Ordinance.

Since the Order is a piece of subsidiary legislation, provisions of the
Interpretation and General Clauses Ordinance (Cap. 1) regarding subsidiary
legislation apply. Section 28(3) of the Ordinance stipulates that subsidiary
legislation comes into operation at the beginning of the day on which it is
published, or if provision is made for it to commence on another day, at the
beginning of that other day. As such, the Order took effect on 10 March,
which was the day after the Chief Executive in Council made the Order. Under
section 34 of the Interpretation and General Clauses Ordinance, there is a 28-day
negative vetting period for subsidiary legislation during which Members may
move a motion to amend the concerned subsidiary legislation. We welcome
Members" decision not to do so.
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President, in the light of what | have said, the Administration’s decision to
effect the tax rebate through an order by the Chief Executive in Council under
section 87 of the Inland Revenue Ordinance is entirely proper. Thank you.

mEEHHNEREE
WRITTEN ANSWERS TO QUESTIONS

HAEREEENIIFEEERES
Non-tobacco Advertisements Containing Messages on Smoking

1, DR LEONG CHE-HUNG: It is learnt that advertisements of non-tobacco
products often feature leading characters smoking cigarettes or cigars. In view
of the impacts of such advertisements on young people, will the Government
inform this Council whether it will consider stipulating that such advertisements
should include health warnings against smoking?

SECRETARY FOR HEALTH AND WELFARE: Madam President, section
14 of the Smoking (Public Health) Ordinance (Cap. 371) (the Ordinance)
stipulates that an advertisement is a tobacco advertisement if it:

(a) contains any express or implied inducement, suggestion or request
to purchase or smoke cigarettes, cigarette tobacco, cigars or pipe
tobacco;

(b) relates to smoking in terms which are calculated, expressly or
impliedly, to promote or encourage the use of cigarettes, cigarette
tobacco, cigars or pipe tobacco; or

(c) illustrates or mentions smoking or cigarettes, cigarette tobacco,
cigars or pipe tobacco or their packages or qualities.



kg — 1999 38 31 H
18 LEGISLATIVE COUNCIL — 31 March 1999

Advertisements falling within the meaning of section 14 of the Ordinance
must carry appropriate health warnings. Whether or not advertisements of
non-tobacco products featuring leading characters smoking cigarettes or cigars
are tobacco advertisements within the meaning of section 14 will have to be
determined on a case by case basis. The Administration will monitor the
situation and take necessary enforcement action.

MASTBRIMARKEMNZER
Vacancy Rates of Private Flatted Factories
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HETHRBE TERF R AR IAETEIE
Formulation of Plans to Streamline Work Procedures and Reduce
Expenditures
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B {5 A 3R 52 AR 14 OH
Use of Duty-not-paid Fuels by Vehicles

5. MISS CHRISTINE LOH: With regard to the use of duty-not-paid fuels
by vehicles, will the Government inform this Council:

(@) in respect of each type of fuel used by vehicles in 1997 and 1998
respectively,

(i)  of the quantity sold;

(i)  based on the Hong Kong Energy End-use Data compiled by
the Electrical and Mechanical Services Department and other
relevant information, of the quantity that should have been

consumed by vehicles;

(i)  how the difference in quantities in (i) and (ii) above compares
to the quantity of duty-not-paid fuels seized by the authorities;

(iv) of the estimated loss in duty in view of the difference in
quantities in (i) and (ii) above; and

(b)  of the number of persons prosecuted for smuggling or selling duty-
not-paid fuels in 1997 and 1998 respectively?
SECRETARY FOR THE TREASURY: Madam President,

(@ (i)  The duty-paid quantities of petrol and light diesel oil in 1997
and 1998 are as follows:

Year Petrol (*000 litres) Light Diesel Oil
Leaded Unleaded Total ("000 litres)
1997 75007 392238 467 245 697 422

1998 46 307 417987 464 294 672 900
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(i)  The quantities of petrol and light diesel oil, estimated based
on the Hong Kong End-use Data compiled by the Electrical
and Mechanical Services Department, consumed by all
vehicles (excluding franchised buses which are authorized to
use duty-exempt fuels) in 1997 and 1998 are as follows:

Year Petrol* Light Diesel Qil
(*000 litres) ("000 litres)
19972 503 000 1 583 000
1998 528 000 1 641 000
(iii) to (iv)

The difference between (a)(i) and (ii) is as follows:

Year Petrol (*000 litres) Light Diesel Qil (*000 litres)
duty-paid  estimated duty-paid  estimated
quantity consumption difference quantity consumption difference
(@) (b) @) - (b) (© (d) (c) - (d)
1997 467 245 503 000 -35755 697422 1583000  -885578

1998 464 294 528 000 -63706 672900 1641000 -968 100

The quantities of duty not-paid fuels seized in 1997 and 1998
are as follows:

Year Diesel Oil (*000 litres) Petrol
light diesel marked detreated Total (*000 litres)
oil oil marked oil
1997 1636 287 281 2 204 27

1998 1833 3093 166 5092 139

No breakdown for leaded and unleaded petrol is available.
Only energy data up to 1994 are available at this stage. The figures for 1997 and 1998 are the preliminary
trend projected figures based on the data in 1994.
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However, it should be noted that under the Dutiable Commodities
Regulations (Cap. 109 sub. leg.), the fuel in the fuel tanks of
vehicles arriving from the Mainland is exempt from duty. Based
on the number of incoming cross-border vehicle trips made by
diesel-driven vehicles in 1998 and assuming that the fuel tank of
each vehicle is on average 80% full when arriving Hong Kong from
the Mainland, we estimate that around 876 million litres of light
diesel oil were brought into Hong Kong from the Mainland by those
vehicles in 1998 (no statistics for 1997 are available). Details of
the calculation are at the Annex. On this basis, we estimate the
loss in duty from light diesel oil to have been $184 million® for 1998.
We do not have sufficient information on the quantity of petrol
brought into Hong Kong in the fuel tanks of vehicles arriving from
the Mainland to be able to give an estimate of the loss in duty from
petrol.

(b)  The number of persons prosecuted for smuggling or selling duty-
not-paid fuels in 1997 and 1998 are as follows:

Year Diesel Oil Petrol  Others

light diesel  marked  detreated

oil oil marked oil
1997 702 307 15 61 14
1998 673 356 17 222 -

3 It is assumed that in 1998 the duty rate for light diesel oil was $2.00 per litre.

4 The offence involved diesel oil and kerosene.
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Annex
Estimated Quantities of Light Diesel Oil
brought into Hong Kong by Cross-Border Vehicles in 1998
Estimated No. of Total volume of fuel

vehicle trips? (litre)
(assuming the fuel
tanks were 80% filled)

Vehicles of fuel tank size of 169 863 13 589 040
100 litres
Vehicles of fuel tank size of 2 089 859 334 377 440
200 litres
Vehicles of fuel tank size of 2 069 160 496 598 400
300 litres
Others (Passenger vehicle of 175 187 31 393 510

fuel tank size of 224 litres?)

Total 4 504 069 875 958 390

! The number of trips for 1 January to 3 February 1998 is a projected figure as records of cross-border trips

by diesel-driven vehicles have only been kept since 4 February 1998.

2 The average fuel tank size of diesel-driven vehicles for passengers.
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Government Office Automation Programme
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Use of Industrial Buildings

9. MISS CHRISTINE LOH: In view of the court judgment on 2 March this
year that a company which operated a paging service centre in an industrial
building was not breaking the conditions of the relevant land lease, will the
Administration inform this Council:

(@)

(b)

()

(d)

whether it has assessed the long-term impacts of the court judgment
on the use of industrial buildings in Hong Kong; if so, the details of
it;

of the actions it will take to encourage the redevelopment of
industrial buildings for the use of the information technology
industry;

of the actions it will take to encourage the information technology
industry to operate in industrial buildings rather than in specialized
locations such as science parks; and

whether it has assessed if existing vacant accommodation in
industrial buildings can meet the need of the information technology
industry; if there is enough accommodation, whether it will reassess
the need to proceed with the proposed Cyberport project?

SECRETARY FOR PLANNING, ENVIRONMENT AND LANDS: Madam

President,

(@)

(b)

We are now assessing the implications of the court judgment. The
court judgment has adopted an interpretation of the conditions of
existing leases regarding "industrial" use different from that of the
Government. Depending on the result of the assessment, we may
have to file an appeal against the court judgment in early May.

To meet the changing needs of the industrial sector, the Town
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()

(d)

Planning Board (the Board) has been adopting a liberal and positive
approach towards broadening the uses permitted in industrial
buildings. In September 1997, the Board adopted a definition of
"Industrial Uses" that covers a wide scope of activities (including
training, research and development, and design work) (see Annex).
The Board has also promulgated new guidelines to facilitate the
development of industrial-office buildings, and to increase the
permitted proportion of ancillary office in industrial buildings from
30% in the past to 50%. These measures would greatly facilitate
the accommodation of technology-based industries including the
information technology industry in relatively new industrial
buildings. However, whether or not the older industrial buildings
would eventually be redeveloped for the use of the information
technology industry would be determined by market forces.

The planning-related measures mentioned in (b) above will
encourage more information technology industry to be
accommodated in industrial buildings. On the other hand, the
science park is not designed only to provide accommodation for
industrial undertakings. It is to provide a high quality and low
density environment for the operation of high technology-based
companies with a specific focus on research and development
activities.

The development of the Cyberport is not simply to provide
additional office space for the information technology industry.
The objective is to create an international multi-media and
information services centre in Hong Kong, providing sustained,
long-term benefits through the development of high value-added
services. The Cyberport will provide a high quality living and
working environment which will attract overseas professionals and
retain local talents with long-term career opportunities. This will
create a centre of talents where creativity is enhanced by the
"clustering” of various professional disciplines working in close
proximity. Hence, the existing individual industrial buildings,
whether or not in surplus, cannot meet the objectives of the
Cyberport.
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Annex
Town Planning Board's Definition of "Industrial Use"

"Any premises, structure, buildings or part of building or place (other
than a mine or quarry), in which articles are manufactured, altered,
cleansed, repaired, ornamented, finished, adapted for sale, broken up or
demolished or in which materials are transformed, or where goods and
cargo are stored, loaded, unloaded or handled, or where the training,
research and development, design work, quality control and packaging
related to the above processes are carried out."
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THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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MR MARTIN LEE: Madam President, may | ask for a short adjournment of
about 15 minutes to enable Members of the Democratic Party to discuss how we
would vote on the Second Reading of the Appropriation Bill 1999?
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Meeting suspended.
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Council then resumed.
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Council went into Committee.
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o] 5 Bl 7 B RE L BEOKEC AR IR -
Miss Cyd HO rose to claim a division.
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THE CHAIRMAN announced that there were 54 Members present, 48 were in
favour of the motion and five against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Mr James TO rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, four were in favour of the amendment and 23
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 28 were present, 13
were in favour of the amendment and 14 against it.  Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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Council then resumed.
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Miss Emily LAU rose to claim a division.
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THE PRESIDENT announced that there were 54 Members present, 48 were in
favour of the motion and five against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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1998 FEAEBEELIER (8 45E) BEHERE)
ADAPTATION OF LAWS (NO. 4) BILL 1998

MEFHBIEN 1998 F N A NN HEENEHNEXRZEEE
Resumption of debate on Second Reading which was moved on 11
November 1998

MR ANDREW WONG: Madam President, as Chairman of the Bills Committee
on Adaptation of Laws (No. 4) Bill 1998, | wish to report on the main
deliberations of the Bills Committee.
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The Bill was introduced into the Legislative Council on 11 November
1998. It seeks to adapt the Legal Officers Ordinance, the Legal Practitioners
Ordinance and its subsidiary legislation and related ordinance, and the Official
Solicitor Ordinance to bring them into conformity with the Basic Law and with
Hong Kong's status as a Special Administrative Region (SAR) of the People’s
Republic of China.

The Bills Committee has carefully considered the Bill and sought
clarifications from the Administration on a number of proposals in the Bill.
For details, | would like to refer Members to the report of the Bills Committee
presented to this Council. Today, | would only speak on two proposals which
the Bills Committee has agreed to support after detailed discussion and
deliberation.

The first proposal is related to the rights and duties of the Secretary for
Justice. The Bill proposes that all rights and duties which were exercisable and
dischargeable by the former Attorney General immediately before 1 July 1997
under sections 5 and 6 of the Legal Officers Ordinance, except for those that are
Inconsistent with the Basic Law, shall on and after that date be exercisable by the
Secretary for Justice. Some members are concerned that the proposal would
have the effect of freezing the linkage between the rights and duties of the
Secretary for Justice with those of the Attorney General of England as at 1 July
1997, thereby inhibiting any further developments in that area. In addition, it
would be extremely difficult, as time lapses, to ascertain the rights and duties of
the Secretary for Justice as they existed precisely at that point in time, that is, 1
July 1997.

Members have made a number of suggestions to deal with the matter.
One suggestion is to codify the rights and duties of the Secretary for Justice.
The Administration has explained that codification of common law principles is
an extremely broad and complex question that has serious implications for major
areas of existing laws (for example, contract and tort). The Administration is
of the view that this falls outside the scope of the adaptation exercise.

Another suggestion is that the subject matter could be dealt with outside
the present adaptation exercise, for example, by way of an amendment bill
which could provide more scope and flexibility to address the concerns raised.
The Administration has explained that the existing sections 5 and 6 of the Legal
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Officers Ordinance confer rights and powers on the former Attorney General of
Hong Kong by reference, respectively, to the Attorney General and the Queen's
Proctor in England. These rights and powers derive from both the common
law and statutes in England. It is provided in Article 8 of the Basic Law that
the laws previously in force in Hong Kong shall be maintained and subject to any
amendment by the legislature of the SAR. Therefore, it will be inconsistent
with the Basic Law if the powers of the Secretary for Justice would be dependent
on a foreign legislature, namely, that of England. Furthermore, it is
inconsistent with Hong Kong's status as a SAR, because the existence of the
relevant references to Attorney General and Queen's Proctor in England is due
to the fact that Hong Kong was a British colony prior to 1 July 1997. The
Administration does not support the suggestion and opines that the two sections
should be properly adapted as soon as possible.

On members" concern about the "freezing" effect of the proposed
adaptation, the Administration has advised that as far as statutory rights of the
former Attorney General under sections 5 and 6 of the Legal Officers Ordinance
are concerned, rights based on the statutes in England cannot, after reunification,
be amended by the British Parliament in such a way as to affect the Secretary for
Justice’s rights in Hong Kong. To that extent, they are frozen. But the Hong
Kong legislature can amend those rights at any time. Proposed adaptation of
the sections neither purport to prevent this nor could do so. The statutory
rights are not, therefore, frozen as far as Hong Kong is concerned. With
regard to the common law rights of the former Attorney General under these two
sections, the fact that the Secretary for Justice is empowered to exercise the
rights that were enjoyed by the former Attorney General immediately before
reunification does not prevent the courts from developing those rights in the
normal way.

Another adaptation proposal which members have had similar concern is
section 3(3) of the Legal Practitioners Ordinance. The Bill proposes to repeal
this section which deals with the jurisdiction of the court to admit persons to
practise as a solicitor in the court. However, the Administration, having taken
into account the views of the Hong Kong Bar Association, has subsequently
proposed to introduce a Committee stage amendment to amend the section to
provide that the court or any judge thereof may exercise the same jurisdiction as
was exercisable immediately before 1 July 1997 by the then High Court or any
judge thereof. A member points out that this replacement provision would lead
to similar problems in that the jurisdiction of the court would be "frozen" as at 1
July 1997.
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Members of the Bills Committee have different views on these two
adaptation proposals. While concern has been expressed about the freezing
effect of the proposed adaptations and whether the Administration's proposals
have effectively changed the meaning of the existing laws, there is also the view
that a less rigid approach should be adopted to deal with the present adaptation
of law exercise as a "purist™ approach would only give rise to arguments as to
whether the adaptation principles have been strictly adhered to. Members who
support the Administration's proposals consider that a line must be drawn
between the present adaptation exercise and a law amendment exercise, and any
issues which fall outside the scope of the present exercise could be pursued with
the Administration separately and later on.

The Bills Committee has agreed to support the Administration’s two
proposals having taking into account two developments:

(@)  On the rights and duties of the Secretary for Justice, the Hong Kong
Bar Association has proposed that a footnote be inserted in the Bill
to set out the repealed provisions which were the legal basis for the
rights and duties of the former Attorney General prior to 1 July
1997. After discussing with the editor of the loose-leaf edition of
the Laws of Hong Kong, the Administration has agreed to
implement the proposal.

(b)  The information provided by the Administration on how different
common law jurisdictions (Singapore, Gambia, and Trinidad and
Tobago) which were former British colonies dealt with similar
provisions in their laws.

Madam President, the Bills Committee supports the Second Reading
debate on the Bill be resumed today, subject to the Committee stage amendments

to be moved by the Administration.

Thank you, Madam President.
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Resumption of debate on Second Reading which was moved on 11
November 1998

MISS MARGARET NG: Madam President, | rise to speak on behalf of the
Bills Committee on Adaptation of Laws (No. 6) Bill 1998 of which | was elected
Chairman.

The Bill aims at adapting 12 ordinances and their subsidiary legislation
which are related to government revenue in order to make them consistent with
the Basic Law and the status of Hong Kong as a Special Administrative Region
(SAR) of the People's Republic of China. All the ordinances included in the
Bill have already been adopted as laws of the SAR.

Although the Hong Kong Reunification Ordinance and the Interpretation
and General Clauses Ordinance have laid down how references in these
ordinances and their subsidiary legislation should be construed, the
Administration considers that such references should not be retained in the
ordinances. Accordingly, the Administration has introduced the Bill to effect
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textual amendments to these ordinances. When the adaptation amendments set
out in the Bill are passed into law, they will take effect retrospectively as from
the date of the establishment of the SAR.

As the report has set out in detail the deliberations of the Bills Committee,
I will only speak on the main points of the Committee's deliberations.

Section 1 of Schedule 2 of the Bill proposes to amend the scope of the
definition of transhipment in the definition of "export™ under section 2(1) of the
Dutiable Commodities Ordinance. Its effect is to expand the meaning of
transhipment from one country to another to cover transhipment between two
different places within the same country. Whilst the Bills Committee agrees
that the proposed amendments can improve the text of the definition, it will
effectively change the scope of the definition of transhipment. As the proposed
amendments are neither related to the Basic Law nor necessitated by Hong
Kong's new status as a SAR of the People's Republic of China, the Bills
Committee is of the view that inclusion of the amendments in the Adaptation of
Laws Programme is inappropriate. The Administration agrees with this view
and will move a Committee stage amendment to delete the proposed adaptations
from the Bill.

Regarding the proposed amendment in section 1 of Schedule 9 where
reference to "Governor" under section 3(1) of the Tax Reserve Certificates
Ordinance is proposed to be replaced by "Chief Executive in Council”, the
Administration has explained that references to "Governor", where they appear
in the context of a power to make subsidiary legislation, will be replaced by
"Chief Executive in Council™ so as to tally with Article 56 of the Basic Law.
In all other cases, the term "Governor" is to be adapted as "Chief Executive".

The Bills Committee has reservations on such a principle of adaptation
and has made reference to the decisions of the Bills Committees on the
Adaptation of Laws Bill 1998 and Adaptation of Laws (No. 2) Bill 1998 which
were examining at the same time the guiding principles governing the
Adaptation of Laws Programme. The two Bills Committees have subsequently
come to a view with the Administration that all references to "Governor" would
be adapted as "Chief Executive™ irrespective of the character of instruments to
be made by the Chief Executive. The Bills Committee on Adaptation of Laws
(No. 6) Bill 1998 is in support of this decision, and the Administration has
confirmed its intention to move a Committee stage amendment to this effect.
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Having examined in detail the justifications provided by the
Administration for the proposed adaptations and their practical implications, the
Bills Committee supports the Bill and the Committee stage amendments to be
moved by the Secretary for the Treasury.

Thank you, Madam President.

SECRETARY FOR THE TREASURY: President, I am grateful to this
Council for supporting the resumption of Second Reading debate of the
Adaptation of Laws (No. 6) Bill 1998. | am in particular grateful to the Bills
Committee and the Honourable Miss Margaret NG, Chairman of the Bills
Committee, for the detailed scrutiny of the Bill.

The Bill aims at adapting 12 ordinances and their subsidiary legislation
which are related to government revenue in order to make them consistent with
the Basic Law and the status of Hong Kong as a Special Administrative Region
of the People’s Republic of China.

I will move amendments to the Bill at the Committee stage to delete two
sections from the Bill. These amendments have been agreed by the Bills
Committee. | shall explain the amendments at the Committee stage.

President, | beg to move.
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SECRETARY FOR THE TREASURY: Chairman, | move that section 1 of
Schedule 2 to the Bill be amended as set out in my name in the paper circulated
to Members.

The amendment seeks to delete the proposed adaptation amendments to
the definition of "export" under the Dutiable Commodities Ordinance. Under
this Ordinance, goods which are for export are excluded from the application of
some of its provisions. In section 1(d) of Schedule 2 to the Bill, we originally
proposed to replace "any country™ and "another country™ in the definition of
"export™ under the Ordinance by "a place outside Hong Kong" and "another
place outside Hong Kong" respectively. The intention of the amendments was
to enable goods which are exported from Hong Kong to the Mainland to
continue to be covered by the definition and hence continue to be exempt from
the application of some of the provisions of the Ordinance. The proposed
amendments would also make references in the definition consistent with those
for "transit cargo™ under the Ordinance.

In the course of scrutinizing the Bill by the Bills Committee, the
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Department of Justice has further considered the present definition of the term
and has concluded that based on the present construction, goods exported to the
Mainland would already be covered, irrespective of whether the references to
"any country"™ and "another country" are replaced. Although the original
proposed amendments would also make the references in the definition of
"export™ consistent with those in "transit cargo", it may not be necessary to deal
with such amendments under the adaptation of laws exercise. As such, we
propose to delete from the Bill the amendments to the definition of “export"” in
Dutiable Commodities Ordinance.

Chairman, | beg to move.
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SECRETARY FOR THE TREASURY: Chairman, | move that section 1 of
Schedule 9 to the Bill be amended as set out in my name in the paper circulated
to Members.

The amendment seeks to replace "Chief Executive in Council”" with
"Chief Executive™, in place of "Governor" in section 3(1) of the Tax Reserve
Certificates Ordinance. This ensures that a uniform approach is adopted in
respect of the adaptation of the reference to "Governor™ in our legislation.

Chairman, | beg to move.
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Resumption of Second Reading Debate on Bill
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Resumption of debate on Second Reading which was moved on 14 October
1998

MR ANDREW WONG: Madam President, as Chairman of the Bills Committee
on the Adaptation of Laws (No. 2) Bill 1998, | wish to report on the main
deliberations of the Bills Committee.

The Bill seeks to adapt references in 12 ordinances and their subsidiary
legislation and bring them into conformity with the status of Hong Kong as a
Special Administrative Region (SAR) of the People's Republic of China and
with the Basic Law.

While most of the amendments are straightforward technical changes,
some of the provisions proposed to be repealed or amended in the Bill may not
be merely technical in nature. 1 shall highlight the more debatable ones.

The Bills Committee has discussed at length the proposed adaptation of
reference to "Governor" to "Chief Executive in Council™. The
Administration’s original approach was to identify every provision which
confers a legislative function on the then Governor and to replace the reference
to "Governor" by "Chief Executive in Council” in order to comply with the
constitutional obligation under Article 56 of the Basic Law, namely, the Chief
Executive's obligation to consult the Executive Council before making
subordinate legislation.
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In the view of the Administration, an instrument will have legislative
effect if it has general application to the public or a significant sector of the
public as opposed to individuals. For example, notices made under sections
4(1) and 4(2) of the Firearms and Ammunition Ordinance exempting a class or
description of persons for the exemption from the prohibition of possession of
arms and ammunition without licence have legislative effect and are therefore
subsidiary legislation. The references to "Governor" in these sections should
be replaced by "Chief Executive in Council”. However, if notices made under
these sections only relate to an individual person, they would not have legislative
effect and hence may be made by the Chief Executive himself.

The Bills Committee has reservations about the amendments proposed by
the Administration. The amendments, if adopted, may create anomaly because
the Chief Executive may grant an exemption to any person by notice in the
Gazette while the Commissioner of Police may grant such exemption in writing
to any person under the existing section 4(3). Members express reservations
about the literal interpretation of Article 56 adopted by the Administration.
Article 56 prescribes what the Chief Executive must do before making
subordinate legislation. It does not necessarily mean that such requirement has
to be stated expressly in the relevant legislation of the ordinance. Members
also express doubt about the Administration's rationale that an exemption notice
concerning an individual does not have legislative effect and therefore it is not
subsidiary legislation.

Having regard to the views of the Bills Committee, the Administration has
then proposed to adopt a more mechanical approach, in fact, a wiser approach,
in adaptations whereby all references to "Governor", in respect of making
subordinate legislation and issuing administrative instruments, will be adapted to
"Chief Executive”. The Chief Executive's obligation to consult the Executive
Council would be unaffected by such an approach. Where consultation has
taken place, it will be reflected in the heading of the relevant subordinate
legislation.

The Bills Committee accepts the new approach. The new approach
would avoid the need to decide in the context of the adaptation of laws exercise
the classification of a particular instrument as subordinate legislation or
otherwise. The Administration agrees to move Committee stage amendments
to this Bill and all other adaptation of laws bills which contain amendments
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replacing "Governor" by "Chief Executive in Council” to effect the new
approach. In fact, the Administration has done so for the Adaptation of Laws
(No. 6) Bill 1998 just a moment ago.

On the proposed deletion of the phrase "in accordance with the
requirements of the British Pharmacopoeia” from the definition of "medicinal
opium™ in section 2(1) of the Dangerous Drugs Ordinance, the Bills Committee
queries how the phrase in question is inconsistent with the Basic Law or with the
status of Hong Kong as a SAR. Madam President, the Committee is concerned
whether the proposed amendment is within the scope of the adaptation of laws
exercise.

The Administration explains that as the Dangerous Drugs Ordinance was
enacted in the 1960s, the Administration is unable to trace the background for
adopting the provision, but it is not unreasonable to believe that the requirements
in the British Pharmacopoeia were then adopted because such requirements were
internationally accepted and because of the status of Hong Kong as a British
colony. While the British Pharmacopoeia is used as a reference for drugs
manufactured in the United Kingdom, other national or regional pharmacopoeia
are also used as a reference on the standard of "medicinal opium™ from other
countries or territories of origins. The proposed deletion would more
accurately reflect the existing practice of the Department of Health in deciding
whether or not raw opium is for medicinal use.

In response to members' suggestion that some standard should be
incorporated in the definition of "“medicinal opium™ for the purpose of certainty
and clarity, the Administration proposes a Committee stage amendment to
replace the phrase in question by "in accordance with the requirements of the
European Pharmacopoeia or the United States Pharmacopoeia”.

Having considered the Administration's explanation and given the
amendment is a minor one, the majority of members of the Bills Committee
support the Committee stage amendment and accept it as within the scope of the
adaptation of laws exercise.

A member, however, does not support the proposed amendment to be
dealt with in the context of adaptation. She considers that the adoption of the
requirements in the British Pharmacopoeia was not necessarily because of the
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status of Hong Kong as a British colony. Any amendment to the existing
legislation to reflect the practice of a government department is beyond the
scope of the adaptation of laws exercise. | personally share her view.

On the proposed repeal of existing section 41 of the Crimes Ordinance,
the Administration explains that as provided under Article 63 of the Basic Law,
the Department of Justice of the SAR shall control criminal prosecutions, free
from any interference. While it does not take away the right of private
prosecution, it confers, in the view of the Administration, on the Secretary for
Justice an independent power of prosecution within the limits of high degree of
autonomy enjoyed by the SAR. Section 41 empowers a judge or a magistrate
to order the prosecution of a person who in the opinion of the judge or
magistrate has been guilty of perjury. This section in effect compels the
Secretary for Justice to prosecute a person once the court so orders. As such, it
encroaches on the power of the Secretary for Justice to decide independently
whether to prosecute a person for the said offence or not. The Administration,
therefore, considers that apart from its being obsolete, section 41 is inconsistent
with Article 63 and should be repealed in the adaptation of laws exercise.

The majority of members accepts the explanation given by the
Administration and supports the repeal of section 41 in the adaptation of laws
exercise. A member is of the view that section 41 should be repealed on the
ground of its obsolescence but not on the ground that it is inconsistent with
Article 63. She does not support the proposed repeal in the current exercise.
| personally also share her view.

Madam President, the Committee stage amendments to be moved by the
Secretary for Security later on today have the support of the Bills Committee.

Thank you, Madam President.
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MISS MARGARET NG: Madam President, | had wanted to make general
observations on the adaptation of laws exercise rather at an earlier part of this
meeting. However, not having been able to return on time, | missed my
opportunity. Perhaps, | would look for another opportunity of doing so.

At this stage, | would just like to identify myself with those dissenting
views expressed in the speech of the Honourable Andrew WONG. Madam
President, | take this opportunity to thank the Administration for their enormous
patience and open-mindedness in listening to the views expressed in the Bills
Committee. Nevertheless, for the reasons stated in Mr Andrew WONG's
report, | will not support the Administration's amendment with respect to the
Dangerous Drugs Ordinance relating to "medicinal opium™ and also with respect
to section 41 of the Crimes Ordinance. In the first case, | do not take the view
that the reference to "British Pharmacopoeia™ was due to colonialism, although |
do agree that it is a better idea to amend it as ""the European Pharmacopoeia or
the United States Pharmacopoeia™ in order to reflect more accurately the present
practice. As far as section 41 is concerned, the Hong Kong Bar Association
also takes the view that this does not conflict with Article 63 of the Basic Law,
although we do agree that the section may be removed because it is obsolete.
However, as it falls outside the exercise of adaptation, Madam President, | will
vote against it.

Thank you, Madam President.
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1998 FAEBEELELR (8 35K) BEHERE)
ADAPTATION OF LAWS (NO. 3) BILL 1998

MEFHBIEN 1998 F N A NN HEENEHNEXERZEEE
Resumption of debate on Second Reading which was moved on 11
November 1998

MISS MARGARET NG: Madam President, as Chairman of the Bills
Committee on the Adaptation of Laws (No. 3) Bill 1998, | wish to report on the
main deliberations of the Bills Committee.

The Bill seeks to repeal the Foreign Jurisdiction (Expenses) Ordinance,
and the Smuggling into China (Control) Ordinance and its subsidiary legislation.
In the opinion of the Administration, they are not in conformity with the status
of Hong Kong as a Special Administrative Region (SAR) of the People’s
Republic of China.

As the Foreign Jurisdiction (Expenses) Ordinance is for the specific
purpose of implementing the United Kingdom Foreign Jurisdiction Acts which
have ceased to apply to Hong Kong, the Bills Committee supports the repeal of
the Ordinance.

The Bills Committee has reservations about whether the proposed repeal
of the Smuggling into China (Control) Ordinance is within the scope of the
adaptation of laws exercise. The explanation of the Administration is that: the
Ordinance and its subsidiary legislation were enacted in 1948 to give effect to an
agreement between the then British Government and the then Chinese National
Government for various measures to prevent smuggling between Hong Kong
and China. However, the Import and Export Ordinance was enacted in 1972,
and since then, smuggling offenses have been dealt with under that Ordinance.
The provisions under the Smuggling into China (Control) Ordinance have never
been invoked with one exception, namely, the customary line as laid down in the
Ordinance continued to be used as the reference line, where the mainland
security patrol vessels are allowed access north of the line. However,
following the promulgation of the boundary of the SAR by the State Council in
its Order No. 221 on 1 July 1997, the customary reference line has become
obsolete and the purpose of the Ordinance is spent.
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The Administration takes the view that as the 1948 Agreement has not
been ratified by the Central People's Government, it is irrelevant for Hong Kong
after reunification and, therefore, the continued implementation of that
agreement is incompatible with the status of SAR. It follows that the
Ordinance which gives effect to that Agreement is likewise incompatible with
the status of SAR from a policy point of view. From this perspective, the
Administration considers that the proposed repeal of the Ordinance falls within
the scope of the adaptation of laws exercise.

Members agree that the customary reference line is incompatible with the
boundary of the SAR promulgated by the State Council, and therefore should be
repealed. However, they do not agree with the rationale given by the
Administration because apart from the long title of the Ordinance, none of the
provisions makes reference to the 1948 Agreement. Moreover, most of the
provisions in the Ordinance are obsolete mainly by reason of the enactment of
the Import and Export Ordinance. Hence, although the Ordinance and its
subsidiary legislation should be repealed, the majority view does not support the
repeal under the adaptation of laws exercise. One member considers that the
proposed repeal could be dealt with under the current exercise.

Having regard to the views of the Bills Committee, the Administration
agrees to move amendments during the Committee stage to remove the proposed
repeal of the Smuggling into China (Control) Ordinance and its subsidiary
legislation from the Bill. The Administration will pursue the repeal outside this
exercise.

Thank you, Madam President.
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Annex |
ADAPTATION OF LAWS (NO. 4) BILL 1998

COMMITTEE STAGE

Amendments to be moved by the Secretary for Justice

Clause Amendment Proposed

2(2) By deleting "come into operation on the day" and substituting "'be
deemed to have come into operation on 1 February 1999, which is
the date".

Schedule 1, By deleting paragraph (c).
section 2

Schedule 1, By deleting "in Council".
section 7

Schedule 2 By deleting section 2 and substituting -
"2. Section 3(3) is repealed and the following substituted -

"(3) Subject to the provisions of this
Ordinance, the Court or any judge thereof may, in so
far as it is not inconsistent with the Basic Law, exercise
the same jurisdiction in respect of any person admitted
to practise as a solicitor in the Court as was exercisable
immediately before 1 July 1997 by the then High Court
or any judge thereof, as the case may be, in respect of
any person admitted to practise as a solicitor in the then
High Court.".
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Clause Amendment Proposed

Schedule 3, (a) By deleting paragraph (b) and substituting -
section 1
"(b) in subsection (4), by repealing "Such
Ordinances,  Colonial  Regulations”  and

substituting "The Public Service
(Administration) Order, and such
Ordinances";".

(b) By deleting paragraph (e) and substituting -
"(e) by adding -

"(9) In this section, "Public
Service (Administration) Order” ( ( A%
ANE (BH) &%) ) means -

(@ the Public Service
(Administration) Order
1997 (Executive Order
No. 1 of 1997);

(b) the Public Service
(Disciplinary)
Regulation made under
section 21 of that Order
(and together with that
Order published as S.S.
No. 5 to Gazette No.
2/1997); and

(c) any other regulation
made or any direction
given under that Order,

as amended from time to time.".".
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Annex |1
ADAPTATION OF LAWS (NO. 6) BILL 1998

COMMITTEE STAGE

Amendments to be moved by the Secretary for the Treasury

Clause Amendment Proposed

Schedule 2, By deleting paragraph (d).
section 1

Schedule 9, By deleting "in Council".
section 1
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Annex 111
ADAPTATION OF LAWS (NO. 2) BILL 1998

COMMITTEE STAGE

Amendments to be moved by the Secretary for Security

Clause Amendment Proposed

Schedule 1, (a) By deleting paragraph (b) and substituting -
section 1
"(b) in the definition of "Conventions" -

(1) by repealing paragraphs (a) to (d);

(i) in paragraph (i), by repealing "(a), (b),
(©), (d),™;".

(b) By deleting paragraph (c) and substituting -

"(c) in the definition of "medicinal opium"”, by
repealing  "British ~ Pharmacopoeia”  and
substituting "European Pharmacopoeia or the

United States Pharmacopoeia™.".

Schedule 1, By deleting "in Council".
section 6

Schedule 2, By deleting "in Council".
section 9(b)

Schedule 3, By adding "(Parts 111 to XIII)" after "Crimes Ordinance".
subheading



Tivw — 1999 % 3 8 31 H

166 LEGISLATIVE COUNCIL — 31 March 1999
Clause Amendment Proposed

Schedule 3, By adding before section 1 -

new
"1A. Section 19A of the Crimes Ordinance (Cap. 200) is
amended by adding -

""Hong Kong ship" (7 ¥ itk fin) means a ship which is

registered or licensed in Hong Kong;".".

Schedule 3, By deleting "of the Crimes Ordinance (Cap. 200)".
section 1

Schedule 3, By adding -
new
"2A.  Section 23A is amended by repealing the definition

of "Hong Kong ship".".

Schedule 7, By deleting "or Chief Executive in Council (as the case may be)".
section 3

Schedule 7, By deleting it and substituting -
section 4
"4. Section 4(2) is amended by repealing "Governor" and

substituting "Chief Executive™.".

Schedule 7, In the proposed definition of "specified vessel™, by deleting
section 5  paragraph (f) and substituting -

"(f) any other vessel or description of vessel which
the Chief Executive may declare by notice in the
Gazette to be a specified vessel,".
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Clause Amendment Proposed
Schedule 8, By deleting "in Council".
sections 1,
2, 4(), 5,

7,8and 9
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Clause

Long title

Schedule

Annex IV
ADAPTATION OF LAWS (NO. 3) BILL 1998

COMMITTEE STAGE

Amendments to be moved by the Secretary for Security

Amendment Proposed
By deleting "certain Ordinances that are” and substituting "the
Foreign Jurisdiction (Expenses) Ordinance that is".
By deleting the clause and substituting -
"2. Repeal
The Foreign Jurisdiction (Expenses) Ordinance (Cap.

223) is repealed.".

By deleting the Schedule.



