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EIP S = Dr Hon TANG Siu-tong, JP
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Mrs Anson CHAN

Chief Secretary for Administration
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H¥EARIR :
F i > FAHFEMr WINGFIELDH] fE -
Law Officer (Civil Law) :

Mr Chairman, let me pick up the last point first. The finality of the decision is
accepted by the Administration. The Secretary for Justice has made it quite clear that
there is no question of the rights of the people who are parties to the proceedings being
affected in any way by the subsequent interpretation. As far as the point about the
reference that arose in the course of the proceedings is concerned, the Government
Counsel adopted a consistent approach throughout the proceedings. Under the
provision of Article 158 of the Basic Law, two conditions must be satisfied before a
reference becomes mandatory.

Firstly, there is a need to interpret the provisions of the Basic Law concerning
affairs which are the responsibilities of the Central People’s Government, or concerning
the relationship between the Central Authorities and the Region. And, secondly, the
interpretation would affect the judgments on the cases. What the Government Counsel
confirmed in his opening was that whether or not an interpretation would affect the
judgment on a case is necessarily something which the court itself must determine, since
only it will know whether it will be affected by the judgment. And it was that point of
clarification that Counsel for the Government made in the course of the hearing, and
that Government Counsel consistently submitted that the provision that needed to be
interpreted, which is, Article 22(4), was the matter that concerned the relationship
between the Central Authorities and the Region.  And therefore if it was going to affect
the outcome of the case, there was a need for reference to the NPCSC to be made.
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Mr WINGFIELD, please.

Law Officer (Civil Law) :

| agree with the Secretary for Justice. And that’s why it was not our duty in the
case that the views of the Preparatory Committee were binding on the court.
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ask the question in English. In paragraph 12 under Option 3 about amending the Basic
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Law, it said ‘the measure of redressing the deficiency of law through legislative
amendment is more acceptable to common law jurisdictions.”. | wonder whether any
member of the Government team can explain whether this essentially means that it is
less acceptable to amend the Basic Law under a civil law, socialist tradition.

The other thing | want to ask is, under paragraph 13(i), one of the disadvantages
of amending the Basic Law is that it would take more time. The Government then
concludes ‘such a prolonged period.”. 1 don’t know what is this prolonged period. If
we were to go for an interpretation as the Government is suggesting, can they also
clarify what is the time frame for that, how long that is going to take. And then it goes
on to say that if we have such prolonged period that would have a severe impact on
Hong Kong. We need to know what exactly do you mean by severe. And then under
(i), it said that “we must not depart from it, which means the current decision, from now
until next March and assume that the NPC would definitely amend the Basic Law’. So
is the Government actually saying that even if we were to move to amend the Basic Law
to stop the process, because there is no guarantee, therefore they don’t want to amend
the Basic Law. But since they assume there must be a guarantee for interpretation of
the Basic Law, then interpretation is safe, so therefore let’s do it. Is that what they
mean by that? Then under (iii), it referred to comments made by some critics, how
much weight does the Government give to (iii) in this, maybe they can clarify. And
then lastly under (iv), it said ‘we need to consider carefully whether amendment of the
Basic Law should be made retrospective.” Can’t they decide? They don’t want to
make it retrospective because this is in line with the spirit of the common law. And can
they clarify that to some extent. And then the last point really doesn’t mean anything.
It said the Basic Law is a constitutional document. We must not amend it without really
thinking about it. Nobody asks you not to think about it. So can the Government
really clarify why they reject the option of amending the Basic Law?

ETHE

B BRI T —RIUE M B (A ) MR o O B
PREF AR -

Secretary for Justice:

Thank you, Mr Chairman. The thing is, the concept of amending the Basic Law
is well-known in the common law jurisdiction. They do not mean that in the civil law
jurisdiction it is less acceptable. | think even in other civil law jurisdictions, for
example Belgium and Greece, parliaments are vested with the power to interpret the
law, just as the idea of amending the law in the common law jurisdiction. Regarding
the time frame for the amendment of the Basic Law, the earliest we can do to effect such
will be March next year when the annual Congress is held. It is unrealistic to expect
the ordinary meeting of the Congress would be held for the purpose of discussing this
matter. Insofar as the interpretation is concerned, the Standing Committee of the NPC
would hold its meeting bi-monthly. So they are going to have the next meeting in
June, August, October and so on.  The thing is, there is urgency for dealing with this
matter. The Secretary for Security would supplement what | said regarding the
urgency of the matter.
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The thing is, for interpretation we don’t have to wait until March next year.
Imagine if we announce that we are proceeding with the way of amendment, and what
these people are going to do between now? Those people who by virtue of the Court of
Final Appeal judgment would be entitled to come to Hong Kong. There is very much
urge for them to come immediately between now and March next year.

On the retrospectivity, as | have explained in my opening address, there is no
question of retrospectivity with regard to interpretation. The interpretation would
supersede the previous interpretation as if the law was interpreted this way right from
the beginning.

Regarding retrospectivity in amendment of the law, that question arises time and
time again whether, in the meantime, somebody had acquired accrued right and whether
they should be deprived of their accrued right. Between now and next March, it is
inconceivable that the Government would not put into place machinery for
implementing the judgment of the Court of Final Appeal. So, in other words, the
number of people affected, if we proceed by way of amendment, would be much larger
than if we proceed by interpretation.

Regarding the point about the Basic Law is a constitutional document, | think that
the Honourable Christine LOH would agree with me that constitutional document
should not be amended lightly. And that is all that we say. We do not say that it
cannot be amended. We say it should not be amended lightly. Remember that the
Basic Law is a piece of legislation passed by a different jurisdiction - in a civil law
jurisdiction, in accordance with the Chinese legal system. So the point is whether the
document is defective. If it is defective, then of course we go by amendment. But if
it is interpretation, the meaning of the statute is unclear, then we go by
reinterpretation. That is the distinction of the two. Of course the fact that it has come
into force for less than two years should be taken into consideration, because it takes
time to see how it works before we would proceed with amendment of the law. But of
course if it is absolutely necessary, we would proceed with amendment. It cannot be
done by interpretation. As | have explained, interpretation is restricted in scope. So
if it cannot be done by interpretation, | am afraid that we have no alternative but to
proceed with amendment. But in the present case, we believe that interpretation is the
more suitable way to resolve the matter.

ETHE

RZFRE > BEHFEIMLMRE ?
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THE:
“Mr WINGFIELD. You are leaving? | thought you are adding

something. Thank you. Thanks for attending. Again, you are more than
welcome to come back after the press conference.” EHZE#E#FE E -

EERHA
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Professor Peter WESLEY-SMITHE] & K # 5 T — {1 & & “the options” Y
NE - MAEXXE R ERD T ER - O B R R AT S
HEe A g g o “If we accept that the Standing Committee can, in appropriate
circumstances, issue an interpretation of the Basic Law, the question next arises:
whether it is proper for the Hong Kong Government to request an interpretation of
provisions in relation to which, the CFA has erred in its interpretation. This question
must be considered in two respects: legal and political. 1 see no legal reason why the
Government cannot make such a request. It has not been given express power, but no
express power is required since the matter comes within the general functions of the
Government, such as the conduct of administrative affairs or within the Chief
Executive’s responsibility to implement the Basic Law.” & 2 B & E N EE
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