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Chairman :

Can | take this opportunity to welcome our guests this morning? This session
will start from now and we hope to finish at about 10:30 so that we could have a
break for the second session. Appearing in the first session today is Professor
Priscilla LEUNG, from the School of Law, City University of Hong Kong; Mr Denis
CHANG, Senior Counsel, | think everybody knows. Professor Michael DAVIES,
Government and Public Administration Department, Chinese University of Hong
Kong; Professor Yash GHAI, Law Faculty of University Hong Kong and Professor
Peter WESLEY-SMITH, from the Law Faculty, University of Hong Kong. Perhaps |
would like to invite our guests to say their pieces first. I’m sure there will be a lot of
guestions. So shall we say that perhaps all of you should try to limit whatever _ your
speech is about ten minutes. So that’ll give enough time for our members to ask
questions. If it is OK with everybody, I’d like to start with Mr Denis CHANG.

Mr Denis CHANG:

Mr Chairman, | thank you for inviting me to appear before the Commission, the
Committee | should say. | must first declare an interest. | was the leading counsel for
the applicants in the NG Kar Ling case. These were the first batch of right of abode
cases which led to the Court of Final Appeal judgment on 29 January 1999. As the
Court of Final Appeal noted in its judgment, these were test cases. In order to save
public funds and time, the Legal Aid authority did not want to flood the court with
an unmanageable number of applications. They don’t want to send in hundreds or
thousands of applications for the court to adjudicate. Instead just a few cases were
selected and an order from the court was obtained to have them tried as test cases. In
other words, the court’s adjudication was to be binding not only as between the
applicants named and the Government but also intended to affect others similarly
situated.

Now my clients, the applicants, were among those arrived in Hong Kong prior
to 10™ July 1997, the date when the Immigration (Amendment) (No.3) Ordinance
1997 was enacted. Among them were children born out of wedlock excluded from
claiming the right of abode by the No. 2 Ordinance. The Court of Final Appeal
struck down the retrospectivity provision in the No. 3 Ordinance on two separate and
independent grounds. First, because the applicants had the right of abode protected
by Article 24(3) of the Basic Law. And second, because the retrospective
criminalisation contravened Article 15(1) of the ICCPR, the International Convenant
as applied to Hong Kong via Article 39 of the Basic Law. In other words, there was
a sufficient, independent ground for breach of the International Convenant for the
retrospectivity provision to be struck down. But in addition to that ground, the Court
of Final Appeal also held there was a constitutionally protected right under Article
24 which also rendered the retrospectivity provision null and void and that was part
of its judgment.

The Court of Final Appeal also as part of its judgment excised, deleted,



expunged from the No. 3 Ordinance provisions which made the validity of the
Certificate of the Entitlement dependent on their being affixed to it a valid travel
document. Now this linkage was declared unconstitutional because it was wholly
inconsistent with the Court of Final Appeal’s construction of the effect of Article
24(3). The Court of Final Appeal in effect construed Article 24(3) in its context to
mean that all those who qualify thereunder, subject to proof of status, acquire a right
of abode no different from that given to you and I, those of us who are permanent
residents of the HKSAR, no different from that given to other categories of
permanent residents under the same article, irrespective of whether they are born on
the Mainland or overseas. In other words, as part of its interpretation of Article 24(3),
the Court of Final Appeal held that the right of abode carries with it, inherent with it,
the right to enter the HKSAR without let or hindrance, of course subject to proof of
status and to stay there without liable to be removed or deported. The court held that
there was nothing in the context including Article 22(4) to qualify the right given
under Article 24(3) which must be accorded in accordance with the principles of
interpretation familiar to our courts, a generous interpretation as a fundamental right
upon which hinges many other rights in Chapter 11l of our Basic Law. The court
further ruled as part of its judgment that persons born out of wedlock were not by
reason of that fact alone excluded from entitlement under Article 24(3) and it made
appropriate declarations and it has struck down the relevant offending provision in
the No. 2 Ordinance.

Now, why is it important for us to know that these were test cases? The fact that
these were test cases is of particular importance to the final adjudication point, as
it’s clear from the concept of final adjudication, final means final. And from Article
158 itself, no interpretation by the Standing Committee, even when it is referred in
accordance with the proper mechanism, shall affect the judgments previously
rendered by the court. Take for example, the out of wedlock test case. The test case
of CHEUNG Lai Wah. That delightful little girl that all of you must have seen on
television. If she were the only person affected by the judgment, the Government
might seek to argue that if the Standing Committee gave an interpretation of Article
24(3) which contradicted that of the CFA, then only she, that girl, that single little
girl, could get the benefit of the judgment, and all the others similarly situated will
be denied of the right because of the reinterpretation unless that right had already
been accepted by the Government, for example, by the issue of permanent ID cards
or Certificate of Entitlement. If, however, this is a test case, which it was, there will
be many, many others who would be claiming the benefit of final adjudication and
insisting that the judgment must stand in all its constituent parts according to their
tenor, according to the intended effect, unaffected by any subsequent interpretation
or reinterpretation by the Standing Committee.

Now take another example, the CHAN Kam Ngar and 81 others. There should
be 81 others, not eight others in my note, and the Director of Immigration. This
was the judgment on the time of birth issue delivered by the Court of Final Appeal
on the same day as the judgment in the other test cases. | was not involved in the
case but I understand it was also a test case intended to affect far more than 81



persons who were born at the time when neither of their parents was a permanent
resident. The question was whether they could acquire a permanent resident status
under Article 24(3) if either of their parents subsequently acquired that status under
Article 24(2). The Honourable Mr Justice BOKHARY, with whose judgment the rest
of the court occurred, said “how this question is answered will affect not only these
81 appellants but many other persons now and in the future”. The CFA answered the
question in the positive, granted the necessary declaratory judgment and excised the
offending time of birth limitation in the No. 2 Ordinance as being in contravention
of Article 24 of the Basic Law. Now to what extent has the Government
implemented the judgments as test cases? The Director of Immigration was a party
to the proceedings and was bound by the results thereof. So far as it is known, it
appears that the department is implementing the NG Kar Ling judgment for all who
arrived Hong Kong on or before 10" July 1997 and who have remained continuously
here since. | have reason to believe that these people numbered about 800. They
include children born out of wedlock such as CHEUNG Lai Wah, one of the test
cases, and at least four others who are not among the test cases. The Director of
Immigration, as far as | know, has also apparently recognized the rights of the
majority of the 81 persons but only those of them who arrived prior to 10" July 1997
that should be, not 1999.

| have reason to believe, and will ask Honourable members to check whether
my information is correct, namely that the Immigration Department is not, repeat, is
not now, verifying right of abode claims by at least the following 6 categories of
persons :

(1)  Those who arrived on or before 10" July 1997 but who subsequently
left Hong Kong and have now returned;

(2)  Tthose who arrived after 10" July 1997;

(3)  Those born before either parents had right of abode who arrived after
10" July 1997;

(4) Those now on the Mainland who are born before either parent had
right of abode in Hong Kong;

(5) Those now in the Mainland born out of wedlock who claimed to
qualify under Article 24(3); and

(6)  Those now on the Mainland and who had applied direct to the Director
of Immigration in Hong Kong.

Six categories are listed. The Director of Immigration would not doubt say that
categories (2),(3) and (6) are all subject to the Certificate of Entitlement scheme
upheld as modified in a modified form by the Court of Final Appeal and thus
therefore the people concerned must prove their entitlement under the scheme first.



But what about the other categories?

Now, you may say, you may ask me, are you saying that reinterpretation is
problematic because these were test cases? Or is there a more fundamental objection?
But my answer is this, that even if these were not test cases, | have no doubt that
asking the Standing Committee to reinterpret any of the relevant provisions of the
Basic Law so as to impinge on the fundamental rights of people who qualify for the
status of permanent resident under Article 24(3), as finally adjudicated upon by the
CFA, is fundamentally objectionable. I’d like to repeat what | have said because it is
important to appreciate that my objection to reinterpretation extends to any relevant
provisions of the Basic Law, such as to impinge on the fundamental right of people
who have been held to qualify for the status of permanent resident under Article
24(3) as finally adjudicated upon by the Court of Final Appeal. That, | respectfully
submit, is fundamentally objectionable. Why is that so? Honourable members may
have heard from various bodies and individuals as to why reinterpretation is not a
constitutionally acceptable option. |1 would not rehearse all these reasons but | must
underline a few points in answer to the contrary argument which often begins with
this question. “Does not Article 158, Mr CHANG, start off by saying the power of
interpretation of the Basic Law is vested in the NPC Standing Committee. What do
you say to that, Mr CHANG?” My answer begins with yes, it does. But Article 158
goes on to say that the courts of the region are authorised by the Standing Committee
to interpret on their own in adjudicating cases the provisions of its law which are
within the region’s autonomy and may also interpret other provisions subject only to
this. Now subject only to this, | should have added there the limitations which are set
out in Article 158 for reference.

Now it must be emphasized that because the People’s Republic of China is a
unitary state, when the high degree of autonomy is given to the HKSAR under
Article 2 of the Basic Law, it was an “authorised autonomy”. And therefore, the
question to ask is not whether a particular power is vested in the NPC or the
Standing Committee but what powers have already been given to the region to
exercise. That is the crucial question in the scheme of autonomy. Now the
Government here never ever disputed that the Court of Final Appeal in adjudicating
cases was fully authorized to interpret Article 24(3) in relation to the issue as to
whether a child born out of wedlock or a child born at the time when neither its
parents is a permanent resident could ever acquire the status of permanent resident.
Furthermore, the Government also never disputed, but expressly accepted in
argument, that the Court of Final Appeal in applying Article 158 had and still has
jurisdiction to decide whether the conditions for reference to the Standing
Committee were or were not satisfied. The Government reminded the court of its
duty to consider whether Article 22(3) must be referred to the Standing Committee
for interpretation but fully accepted that once the Court of Final Appeal had decided
on its own that the conditions for reference to the NPC Standing Committee were
not fulfilled, as it did in the present case, the CFA was authorised to interpret ALL
the relevant provisions of the Basic Law. That was expressly accepted by the



Government. And that was what the Court of Final Appeal did. As part of the high
degree of autonomy granted to the region under Article 2, in exercise of the power
of interpretation which the NPC Standing Committee had authorized the CFA to
exercise under Article 158, the Court of Final Appeal made an adjudication of the
test cases in exercise of the final power of adjudication given to it under Article 82.
Being final, the judgment stands even in cases whether there has been a different
interpretation made by the Standing Committee following reference by the CFA is
the only mechanism for reference provided in Article 158. Of course, the law as
applicable to HKSAR may change. But so long as it does not, the HKSAR will have
to face up to the consequences of the CFA’s final adjudication and seek solutions
which are constitutionally acceptable.

| repeat, the crucial question to ask is not “Is this a power vested in the Standing
Committee?” but the question “Are you asking, are you Chief Executive Mr TUNG
Chee Hwa, or are you the Government, or are you the Director of Immigration, are
you asking the Standing Committee to exercise a power which has been authorised
to you, given to you, which you have been authorized to exercise under the
autonomy scheme of the Basic Law?”. A solution in my view is not constitutionally
acceptable if it undermines the autonomy granted to the region or the power of final
adjudication or the rule of the law. We must look for solutions which further the
overall interests, | add the word “overall”, and | emphasize the word “overall”,
interests of HKSAR without undermining this key element of Hong Kong’s success.
Because if you will do that, it cannot be in the overall interests of the HKSAR.
Thank you very much.

Chairman:
Thank you very much. Mr. CHANG. Incidentally, we have invited the
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FE :
23 2257 - Can | now invite Professor Michael DAVIES to give us his views?

Professor Michael DAVIES, Government and Public Administration Department,
Chinese University of Hong Kong:

OK. Wkll, I think Denis CHANG has set forth the key legal arguments, so |
won’t try to address those. | think the thing that troubles me most about what the
Government’s proposing to do is : there is real danger that it will succeed in doing
what it wants to do. And we have to ask whether this is good for Hong Kong. It
seems clear that the NPC has expressed “a willingness to help the Government” and
we’ve already been told the result of what a Basic Law committee deliberation will
likely reach because Basic Law Committee members have not been reticent about
their views. They’ve certainly not been very judicious in this regard. So if the result
is known of the Government’s request, then what we practically have in Hong Kong
is that the Government is overturning the Court of Final Appeal. And | have a hard
time believing that, for Hong Kong to have the Government with the power to
overturn the highest court in Hong Kong is good for our reputation and the
confidence that our own people will have in the rule of law here, and the confidence
that people around the world will have in the rule of law. So the Government will
probably get what it wants from the NPC.

Denis CHANG has raised the question about the next step in the process : what
will happen with that troublesome provision in Article 158 that says the NPC ruling
does not affect the existing judgment? What does ‘affect a judgment’ mean? And |
think Denis has debated that better than | can because he’s familiar with the case.
But I think he has highlighted the issue. The Government will claim that ‘affect
the judgment’ means only as to the parties actually present in the case, and will say
that we actually concede to them. They’ll all get what they ask for and the
government will say that’s the end of it. So then the big question becomes : how will
the court view this? And Denis again has pointed out the issue : is the parties to the
case all that this provision covers, or does it cover people who were sort of
represented by the parties to the case and in effect all the people with the right of
abode? And there’s no answer that we were going to be able to give up front. So we
have to accept that this raises the problems that have to be resolved and ultimately
will be resolved by the courts. It certainly doesn’t make a lot of sense to say it affects
the judgment only in a common law system and only applies to the parties of the
case, especially when the parties are there in a test case. So, possibility is that the
NPC interpretation will have no effect.

But quite frankly, I’m fearful that, after the way the court has been intimidated
over the past few months in regard to this matter, that a court in Hong Kong is going
to have a hard time saying “no” to an NPC interpretation. So the thing that scares me
most is that the government will probably get everything it wants, and then we will
have to live with the consequences as will the Government. | don’t know, is it good
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for Hong Kong? I think, clearly, the image of the legal system in Hong Kong will be
tarnished as a result of this. We all see cases like the one recently in Malaysia
involving Anwar IBRAHAM. And we all sort of shake our heads and realize that
while Malaysia has some semblance of the judicial system in the rule of law, but that
is clearly tarnished by the image that the Government somehow pulls the strings
behind the scenes. So, I think here we have to realize that if the Government is likely
to get what it wants, then the real battle is here and now and it’s a political battle.
And it depends on how effective political actors are, in particular Members of this
Council, in persuading the Government not to take this step. All the legality aside,
that seems to be obvious in this case.

Now we know that cases will come up abroad as well that will leave Hong
Kong’s legal reputation at stake. We’ve seen them already. There were cases
involving extradition. We’ll see more and there’ll be problems in the civil cases.
People like myself and Yash GHAI will probably be asked to testify as experts
someday as to whether Hong Kong truly has autonomous legal system. Trust me, we
do hear these requests. And if you are on the side of the case, where you want to say
Hong Kong system is not independent, it is not going to be hard to do after the NPC
has messed with the final judgment. It’s going to be easy as an expert to say that
Hong Kong’s legal system is not independent. And so in civil cases, there will even
be people saying that Hong Kong is not an adequate venue. Therefore, matters
involving Hong Kong have to be litigated abroad. So when people say, “This is a
constitutional case. Don’t worry about it. In real cases involving contracts, torts, and
so on, Hong Kong’s legal system will be trusted.” I’m not sure of that. And I
encourage you in this political battle to worry about that.

Now, is referral of this matter consistent with the Basic Law? | think not. Does
the Basic Law constrain the NPC is the first question. I’m sure you’re going to hear
later in the morning because I’ve seen the speakers list. You’re going to hear
someone saying that the NPC ultimately is the sovereign and it can do what it wants.
Now this is an interesting political question and in political science department we
can debate this endlessly. Does a sovereign have the ability to tie its own hands?
Generally, the answer seems to be “yes”. It’s done in constitutions. But someone will
say there is sort of hovering behind this is the ability of the sovereign to override
everything. | don’t think we need to trouble ourselves with this philosophical point
this morning. Because | don’t think that’s the issue. The issue is whether the NPC
can do this within the Basic Law. The Court of Final Appeal correctly judged that it
was the Basic Law that it had to apply and it presumes in that judgment that the NPC
intends to follow the Basic Law. So | don’t want to trouble with this philosophical
question.

And then in the Basic Law, we would also have to ask the further question
“Does the NPC have the power to interpret the Basic Law any time it wants because
of Article 158?” And I think Denis has made it clear that already in looking at
Article 158 and it doesn’t seem to contemplate that. It violates the notion of
autonomy that the Basic Law seeks to preserve for the NPC to jump in at any time
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seems to me that the parties that favoured reinterpretation have to be arguing that the
NPC can jump in any time it wants. And | can’t get that from the Basic Law. It says
very specifically that in cases, courts will decide when matters are referred. And |
don’t think we can overlook that. The Basic Law says more. It says the courts are
independent and final. So | don’t believe the Basic Law if we presume the sovereign
and want to follow it that the Basic Law permits it to jump in whenever it can.

Is it constitutionally appropriate for the Chief Executive to seek to overturn a
final judgment in a manner that it is apparently going to do? There is no provision in
the Basic Law for the Chief Executive to make a referral to the NPC. So if you were
using the Basic Law as a guide then we have the question then. Now we’re told that
the Chief Executive will tell the Central Government to do so and then the effect
will be achieved. But again if you are looking at the purposive interpretation of the
Basic Law that seeks to preserve Hong Kong’s autonomy, | don’t think it
contemplates the Chief Executive simply going to the NPC every time it doesn’t like
a judgment. Moreover, the Basic Law makes clear that Chief Executive is bound to
implement the laws of Hong Kong including judgments. In fact it goes so far to say
the Chief Executive can be impeached for a serious breach of the law or dereliction
of these duties. So | don’t even know, independent of philosophical and more tightly
recent Basic Law questions about the NPC’s power, | don’t know what to make of
the Chief Executive taking these actions. And | think it’s for this body to consider
whether these actions are appropriate.

Does referral to the NPC for interpretation in this case aim to overturn a final
judgment? We’re going to get this argument. No we’re not overturning a final
judgment, and we’re just going and getting an interpretation perhaps of Article 22,
perhaps of some Preparatory Committee report. | don’t think they can hide behind
this. Article 22 was addressed by the Court of Final Appeal in the right of abode
case. It made very clear that those persons from other parts of China did not include
Hong Kong residents, people with the right of abode in Hong Kong. So the NPC
does something, no matter how magical, to say that China will ultimately control
their right to be in Hong Kong, then it is clearly in conflict with the Court of Final
Appeal judgment. And | don’t think interpreting a working report gets them around
that.

Will all of this cost a constitutional crisis? Well, Denis has again highlighted
some other ways that it is very obvious this thing is going to be tied up in litigation.
Is it a test case? Does it affect only the parties to the case? He is pointing directly at
the issue that the Government has to be using. And so | won’t go further into that.
What if the ruling will deem effective somehow as to Hong Kong? Will parties be
entitled to procedural rights before the NPC? In effect if the Government can
overturn the case in Hong Kong no matter what it says it’s doing, what other
procedural rights of parties vis-a-vis these cases that are now affectively appealed to
the NPC or perhaps simply overturned by the Government? Will non-parties whose
interests are affected have continuing right under the judgment? What are the proper
courses of action? All of this legal argument about who can do what. And then
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social argument about what is the effect, how Hong Kong is tarnished by all of these.
What should be going on here? What happens normally? This is nothing new.

Constitutional courts overturn ordinances, statues all the time. In America, they
overturn laws on the death penalty. They overturn laws on abortion. They overturn
laws that they didn’t provide equal justice. They even order busing of school
children all over the country. A lot of these human rights do not always come cost-
free. There are more important values at stake. As a constitutional scholar who
studies the transition from authoritarianism to democracy, | can tell you the
expediency argument in this case is very, very familiar. What is an appropriate
response? One thing we haven’t seen is government usually enact new laws. For
some reasons Americans care about their death penalty. So the court throws it out.
They enact a new one. The court said there’s something wrong with the death
penalty, they find a new way to do it.

What is the Government exploring in all this? It actually studies the way
citizenship is handled in different countries. Is there procedural requirements for
proving that someone who’s born out of marriage has a right, is in fact the child of
someone? What kind of proof would be required? What about the fact in most
countries there is the principle of citizenship. It says that people acquire the
citizenship that their parents have at the time of birth. But usually most countries do
not give children the citizenship their parents subsequently acquire. This is usually
not done automatically. Is there any attempt by the Government to enact an
ordinance to try to deal with this? If they did so, they can even do it rather tightly to
try to achieve their objective. What would happen? Somebody who was affected
would go to the Court of Final Appeal again and this is the proper route for the court
to address the issue again. I’ll say no more.

Chairman:

Thank you, Professor DAVIES. Can | now call upon Professor WESLEY-
SMITH?

Professor Peter WESLEY-SMITH:

Thank you, Mr Chairman. | just want to give briefly the essence of the paper |
gave yesterday at the Central Policy Unit forum in the Convention Centre. And | will
try to put forward the view which seems to be located in the middle of the two
extremes in relation to interpretation or amendment. And by looking at the judgment
as consisting of six different propositions, | divided those between those which were
regarded or could be regarded as correct statements of the law and those which can
be challenged. Those in that category of correct decisions were the retrospectivity
point, the born out of wedlock point, and the constitutional question of the status of
the NPC legislation.

Now on the first one, retrospectivity, the arguments seem clearly persuasive and
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retrospective legislation is objectionable generally. And I don’t think it would be
appropriate in that situation to challenge by interpretation. The point of this
distinction is that if the decision is regarded as correct, then it would not be
appropriate | think for the Government or for the Standing Committee on its own to
seek to interpret that provision. It would be appropriate to go for amendment. But
where there’s reason to suppose the court has got it wrong, then I think interpretation
is the appropriate way to go. Retrospectivity, it seems to me, was clearly correctly
decided; the birth out of wedlock point was clearly correctly decided, and | say
correctly decided because the court’s reasoning was overwhelming, | think. And also
| think it’s disreputable for the Government, for the legislature to make
discrimination, make distinctions between people on the basis of their legitimacy.
And the third question about the status of NPC legislation, that is not an issue

anyway.

Now of the other three points, the first one is whether the Court of Final Appeal
was correct in its predominant provision test for referring a matter to the Standing
Committee. And there seems to be fairly general agreement that the court got that
wrong. No doubt there will be lawyers to dispute that but, just on the plain wording
of Article 158, they needed to interpret Article 22(4) and that should have gone to
the Standing Committee, and therefore | don’t think there can be any complaint if
the Standing Committee takes up that question, the interpretation of Article 22. And
no complaint if the Government were to request that interpretation. And so | don’t
think there’s difficulty in that situation. The last one is the time of birth question in
Article 24. | think there is an argument. | don’t want to be dogmatic on this. And |
certainly feel somewhat tentative about this point, but there’s an argument which
suggests that the Standing Committee would take the view that the addition of the
time of birth limitation was proper. It was part of the intention of the legislature.
And in that circumstance, it seems to me that it would not be inappropriate for the
Government to refer this matter or request the Standing Committee to make an
interpretation. The fact that there’s no express provision in the Basic Law for the
Government to make such a request seems to me neither here nor there. Certainly, in
a narrow legal sense. | know that we’re talking generally in broad constitutional
terms whether it’s proper. But | don’t think it would be improper in that sense either.

Does a reference to the Standing Committee undermine autonomy? Not in
regard to Article 22(2) because that’s not a provision within Hong Kong’s autonomy,
and so the only question is the interpretation of time of birth issue. And I think it’s
legitimate to look at the Basic Law as a compromise between two different traditions,
between sovereignty and autonomy, between “one country and two systems”. And
that we cannot simply apply the views of the Hong Kong common law system. We
have to recognize that the Basic Law itself has a hybrid character and that it has
provided for this compromise by the Standing Committee interpretation. And
therefore | think that it’s very difficult to say that it would be improper in all
circumstances, even in relation to Article 24 which is within Hong Kong’s autonomy,
that the Standing Committee should not make an interpretation, cannot make an
interpretation, or the Government should not have the ability to invite the Standing
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Committee’s consideration over that question.

Does it undermine the power of final adjudication? | cannot understand the
argument that it does, because the court has still retained that power and will not be
affected in the slightest by the Standing Committee’s intervention. Does it
undermine the rule of law? The rule of law, of course, is a very large concept and
means many things. But in its perhaps core or essence, it is a question of obeying the
law. The Government of course must obey the law as it has been stated by the
Court of Final Appeal. But | don’t think that the rule of law prevents the
Government from seeking an interpretation of what the law actually is. And that is
what it would be doing if it went to the Standing Committee for an interpretation.
The Standing Committee under the Basic Law does have the power of interpretation.
And the Basic Law states clearly that the courts must follow any interpretation laid
down by the Standing Committee. So at least in that narrow sense it doesn’t seem to
me that the rule of law would be infringed if the Government took the action of
interpretation. But | do want to repeat that | think it would be quite wrong to seek
interpretation on the questions about retrospectivity and birth out of wedlock if it
were thought appropriate to try to overcome the decisions of the Court of Final
Appeal on those matters. And | hope that they would not because | don’t think it’s
appropriate to take a different view. Then amendment would be the appropriate route.
Thank you, Mr Chairman.

Chairman:
Thank you Professor WESLEY-SMITH. Can | call upon Professor Yash GHAL.
Professor Yash GHAI:

Chairman, thank you for inviting me. | don’t have a prepared text that 1’ve just
returned to Hong Kong three days ago having been away for three weeks. So I’m a
little bit out of touch with the most recent developments. | agree very substantially
with what Denis CHANG had said and Michael DAVIES had said. | disagree
profoundly with my colleague Professor WESLEY-SMITH on his position if it is the
fundamental question as to how are we going to decide whether the Court of Final
Appeal is right or wrong. His whole approach is based on the premise that we can,
through some magical process, determine that the Court of Final Appeal was wrong
on this point and correct on those points. Where it was wrong we get reinterpretation,
where it was right we get amendment, and it just baffles me how one is going to
decide. Is a professor of constitutional law at the University of Hong Kong who is
going to seek the judgment of the Court of Final Appeal is a perplexing issue for me.

| want to express some general comments. | think many of the points of details
have been tackled by Denis and Michael and as | said, | agree entirely with their
points of view. | want to emphasize a point that Michael made that the whole
question of integrity of the legal system of Hong Kong is at stake. He mentioned this
in the context of how the authority of overseas governments and their judicial
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authorities overseas will view the legal system of Hong Kong if the government
were to proceed with reinterpretation? And | assure you the real problem we may
find is that all our extradition treaties for example, will become completely
worthless if the words go round that what applies in Hong Kong is not what the law
says, what the court says the law says, but what the Government decides it should be
done. And that is a very serious question but I think the Government should give
much thought to.

| want to talk about the whole question of the interface between the legal system
of Hong Kong and the legal system of the PRC. Professor WESLEY-SMITH said
that the Basic Law is a high bred instrument, creation and of course in a way it is
true that it is a law passed by the National People’s Congress and in that sense is
Chinese law. But I think to get a true perspective of the Basic Law we need to look
at a number of factors, importantly that the Basic Law is an instrument to give effect
to the Joint Declaration decisions by two sovereign bodies as to the future
governance of Hong Kong. So it’s not purely a matter for the PRC, a kind of system
that is established here on the statute of the Basic Law.

I would also like to draw your attention to the fact, and here I rely very much on
my Chinese law colleagues at the university, that the Basic Law is the only law of
the PRC, apart from the constitutions itself, which provides for a specific method for
its amendment. Article 159 is extremely important and it might be overlooked in our
present discussions or not enough emphasis has been laid on Article 159. Articles
158 and 159 come next to each other and to some extent | think we have to look at
Article 158 in the context of Article 159. And the argument that | would make is that
the word “interpretation’ in Article 158 has to be read subject to Article 159. Now if
we accept the argument that because the Basic Law is Chinese law and therefore
Chinese rule of interpretation would apply to it, and we further accept that
interpretation in Chinese law means something different from what it means in the
common law. In other words, it doesn’t mean just trying the best method you have
and the best intentions. What is the meaning of the expression? On the contrary, it
can mean changing the expression. That it seems to me that the view of
reinterpretation cannot be sustained in view of Article 159, it provides a very
specific method for the amendment of the Basic Law. If you accept that NPC can do
anything because of the sovereign, or because the Chinese law can do anything
through interpretation, then I think we negate Article 159.

Article 159 is not only concerned about the amendment of the Basic Law but it
also limits the power of the NPC, not the Standing Committee, to change basic
policies regarding Hong Kong. Are we then going to say that if we allow the
Standing Committee to reinterpret, to derogate from the basic policies under Article
159. Can it be that the NPC has intended that what the NPC itself cannot do directly
through the amendment process, its Standing Committee can do through a magical
act of interpretation? It cann’t have been the intention. And it seems to me, my basic
point really is, that we are talking about the autonomy of Hong Kong. | have done
some study on a comparative basis of the autonomy system. | have not come across a
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single instance where the autonomy has survived the demise of legality. So what is at
stake, | think, is the whole autonomy of Hong Kong. And once you depart from the
path of legality, then I think our whole autonomy and our rights are in jeopardy. And
this for me is a lesson from the CFA itself. Its decision I think is on legal basis, it
emphasizes the legality for autonomy and for rights. So I think what is at stake is a
very fundamental question.

And | think myself that the Basic Law is a very self-contained instrument.
Michael said we shouldn’t get into a philosophical question of sovereignty, but I
think we should, because sovereignty has often been used as an argument for the
NPC to do what it wants to do. And | have been studying quite closely the speeches
by Chinese leaders over the years as we were discussing ‘one country two systems’,
the explanations given to the National People’s Congress when the Basic Law
proposals were presented to the NPC. And the message | get, or the impression I
gathered from these statements is that sovereignty of China is reflected in the Basic
Law itself. It doesn’t exist outside it. There are many mechanisms in the Basic
Law for the exercise of Chinese authority, control or supervision. These constitute
the sovereignty if you have to use that word. It doesn’t exist outside the frame of the
Basic Law. So | would like therefore to conclude by saying that we have to look at
Article 158 and specifically the question of interpretation in the context of the Basic
Law, but particularly Article 159.

There is a commitment on the part of the PRC, the United Kingdom, to the UN
to honour the Joint Declaration. So the Basic Law is a very special kind of law and |
think it does require special rule of interpretation and approach to interpretation. |
think if you accept that we have a bit of Chinese law here, a bit of Common Law
here. | think it would be schizophrenic, we can lose all coherence. So we need to
find some method and some rule which will produce coherence in the Basic Law.
And | have suggested that under Article 158 we are basically committed to a
Common Law approach because that provides coherence, it narrows interpretation to
the honest exercise of finding the meaning, not adding to the meaning. And | am
also very struck by Michael’s point that what we’re now doing if we go to the
Standing Committee is that we are giving the executive of Hong Kong the power to
override the CFA. I’m really impressed by that point. | think it’s a very valuable
point. Some of you may have read Justice GODFREY’s letter in the South China
Morning Post. He had this quotation from the judgment of Bertha Wilson, a very
distinguished judge of the Supreme Court of Canada. And | think that describes
beautifully the process that goes on. Our Secretary for Justice goes to Beijing,
meetings are held in private. I’m sure the draft to that will be endorsed by the
Standing Committee and is agreed upon, that is then taken to the NPC and it is
rubber stamped.

What about the rights of the litigants? Article 35 of the Basic Law says that
when any interest of any residents of Hong Kong is concerned, they have the right to
legal representation, access to courts, confidentiality of legal advice. All these
become meaningless and there is no procedure which has been set out even for
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interpretation or for amendment. | think we are really showing great contempt for
the rule of law. And | don’t believe that Professor WESLEY-SMITH, with due
respect to him, the rule of law is as narrow as meaningless as he would reduce it to. |
think therefore a great deal is at stake and | think we have to proceed extremely
carefully.

The final point | would make is people say amendment will set a bad precedent.
| would say reinterpretation will set infinitely worse a precedent. We have to worry
much more about reinterpretation as precedent than amendment as precedent. Thank
you Chairman.

Chairman :

Thank you, Professor Yash GHAI. Incidentally, could | ask Professor
WESLEY-SMITH whether you can provide us with a copy of your speech to the
CPU yesterday?

Professor WESLEY-SMITH:

Yes, maybe tomorrow.
Chairman :

Thank you. We have eight people waiting to ask questions and 1I’m sure there’ll
be more. And we’re supposed to stop at 10:30 for a break but | presume if members

do not want to go to the loo or do not want a cup of coffee, we can go up to 10:45 if
our guests are OK with that. Howard YOUNG.
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Chairman :

Does anyone of our guests like to tackle that, the views of Mr Daniel FUNG?
Professor WESLEY-SMITH.

Professor Peter WESLEY-SMITH:

I could certainly say something about self-correction. It is true that the House of
Lords used to say that they made the law and once they’ve made it they can’t change
their mind. But they have abandoned that approach since the 1960s. | think it’s
generally recognized by courts of final appeal that they can always see the law as
having been incorrectly stated on an earlier occasion. And that was always the view
of the Judicial Committee of the Privy Council. | would expect that that view would
be taken by the Court of Final Appeal, but as far as | know it hasn’t expressed any
view on that question. That’s it.

Chairman :
Mr CHANG.
Mr Denis CHANG:

What is misleading about the statement that you can self correct is that you give
the impression that the court is correcting and affecting its previous judgment.
What | think Professor WESLEY-SMITH is really saying is that in a subsequent
case, when there are good grounds it could be decided that the previous case was
decided “per incuriam”, for example. This is not the sort of self-correction that is
sometimes given to the public. The impression given to the public is that the
judgment that was rendered previously is then set aside. Professor, am | right?

Professor Peter WESLEY-SMITH:

I’m not sure what the distinction is between ‘correction” and ‘setting aside’. The
view | take and in fact | put in the paper is that the law is not necessarily what the
Court of Final Appeal says it is. The common law has always maintained this notion,
although it is ridiculed by modern theorists. But | think the legal system has always
retained this notion for some purposes at least. There is the law which is separate
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from the court’s understanding and declaration of what it is. And therefore | don’t
think, that’s one reason for saying, | don’t think that it is necessarily showing
disrespect to the Court of Final Appeal or not obeying the law or something, if the
Government were to say that they got it wrong and that the Standing Committee
which has the power of interpretation might be asked to consider whether it was
correct or not.
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%3} - Professor DAVIES.

Professor Michael DAVIES:

Yes, I’ve just addressed the question of how the court may revisit the issue. |
think it’s important to bear in mind that certainly from my experience in the US
example is kind of instructive in this regard. Recently, we know that Bill Clinton
wasn’t very happy with the court’s decision that he had to defend himself in the civil
case. The result of that ultimately led to his impeachment. Can you imagine anything
more extreme as a result that the President of the United States went through full
impeachment exercise as a result of that decision. But he could not go back to the
court and tell them to revise it. But there are occasions to revisit a decision in the
immediate case when the parties don’t know what’s required of them. That’s the
usual occasion to do so. And in United States, a good example where the court
overturned the previous judgment was the famous case of BROWN vs. the Board of
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Education where separate but equal schooling for black and white children was
overturned and then the United States went through some extreme political crisis
over this very important protection of equal rights before the law and school busing
was required.

Sometimes in the cases that flow from BROWN vs. the Board, parties and
Government would find themselves asking the court to tell them exactly what is it
they were supposed to do, and in some cases the court even took over the school
systems. But the way you get there is not in the same case. In the same case you
suffer like Bill Clinton. But in a subsequent case, if this Government wants to come
forth with an ordinance then parties that are affected by that ordinance can go back
to the court if they feel their rights are denied. In other regard you can overturn a
High Court, Court of Final Appeal by amendment. And those are the ways there and
| agree with Yash. This is actually much more fundamental to Hong Kong system
than the government would lead us to believe.
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Hon Ronald ARCULLI:
Thank you Chairman. | just want to clear several points in my own mind. From

what | heard from our distinguished visitors here today, it seems to me that whether
you look at interpretation or whether you look at amendment, these are simply
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methodologies for perhaps a government or a parliament achieving certain
objectives. But in terms of the Basic Law itself, the points that Mr Denis CHANG
made that even if you were to interpret you are unable to take away rights that are
declared in a case by a court. I don’t want to enter into the discussion as to how
extensive the test cases and what the result of that is. But if you were to use the
amendment route, for example, as | understand it, you can basically take away those
rights even retrospectively. Consequences would be extreme and dire but technically
it can be done. | think Professor DAVIES may not agree with that. What he is saying
is that government should not do that as opposed to parliament cannot do that.

So really my question is this, in terms of the legislative intent under Article 24,
you know we’ve heard certain positions stated by members of the Preparatory
Committee, and we also heard Chinese legal experts and some of the legal experts in
Hong Kong say to us that other than the retrospective point in the Immigration
Amendment Ordinance in 1997, the position regarding a child’s right of permanent
abode was linked to or in fact depended on the status of either parent at the time of
birth. The issue of legitimate as opposed to illegitimate children, again illegitimate
children would not enjoy that right. Now if and I’ll ask you to take that assumption.
If that was the clear legislative intent and somehow or other we got it wrong in terms
of either the local ordinance or the Basic Law and | know there’s a lot of dispute
about that. But if we did get it wrong, how do you right it? Is amendment the safe
way to right it? Is interpretation another acceptable way to correct that wrong?

Chairman :
Professor DAVIES, please.
Professor Michael DAVIES:

As | understand the Preparatory Committee’s report would not be legislative
history in any event because the Basic Law was already drafted and in existence
when the Preparatory Committee was created. So it’s a kind of subsequent attempt to
bind the body with no legal basis to do so and in some sense to interpret something.
So I’m not sure what status to give that Preparatory Committee report, | would not
treat it as legislative history. So | think that’s one problem, of course legislative
history itself is not binding usually on the court.

And | think Yash and I and Denis have all emphasized that there is a route to do
it and it is amendment, but | also try to emphasize that legislative action is also an
element of this, because while amendment takes a direct and total approach, usually
governments will have a difficult time amending constitutions. So that they tend to
nip at the heels of the constitutions, if you will, by advancing things that the public
wants in regard to laws, and so | would certainly be here and advocating against
cutting back on people’s right because that’s what | do for a living to defend rights.
But nonetheless the government inevitably do try to define rights over time through
the legislative acts and there’s some room for the court to revisit the issue and give
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further definition to things, for example, the government might come up with
procedural requirements in regard to proving parentage that some people would feel
cut back on the right of children born out of wedlock and that it was too burdensome.
And this would probably wind up back to the court if somebody felt they were
affected by that. So there’re both the amendment way of doing this and legislative
way of doing this but those are the proper ways.

Chairman :
Mr CHANG.
Mr Denis CHANG:

The point is that in court it was accepted by the Government and considered
carefully by the court as to whether the right of abode enshrined in the Basic Law
was a common law right. Whether it was a Chinese sort of concept that you can have
the right of abode but at the same time you can postpone the enjoyment of the right
indefinitely. Now it was accepted by the Government, we’re not in any dispute at all,
that the right of abode (as it was also accepted by the Chinese experts whose
opinions were produced in evidence) that the right of abode enshrined in Article 24
is nothing more, nothing less than the common law right. And it is because of the
interpretation of this common law right in Article 24 that the court says that is the
core right, the source of the right and that includes the right to enter without any let
or hindrance once you prove your status. And therefore it is wholly inconsistent with
the idea that you could indefinitely postpone the right, and because of that, the court
interpreted Article 24 as has been authorised to do so under the Basic Law. It was
Article 24 that was being interpreted when they were looking at the context which
included Article 22(3). That is as simple as that.

Chairman :
Professor Yash GHA.
Professor Yash GHAI:

I think in most countries, if you want to overturn a decision of the highest court
then the amendment process is the one that you normally use. And here of course,
we have the additional factor that there is some suggestion that the same result can
be achieved through interpretation 1 would not say that really interpretation and
amendment are kinds of techniques you can use them interchangeably. | think they
have very clear implications. | think if you are reinterpreting, you are saying that the
court was wrong. If you’re amending, you think that the Court of Appeal was right.
But the Basic Law had been drafted with sufficient foresight and so on. | think
there’s no loss of face in the amendment of the constitution. Life changes,
unexpected events happen, and it goes on to say well, may be Article 24 was not
drafted with sufficient care. | mean if you look at the Macau Basic Law, their Acticle
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24 is quite differently drafted, more carefully drafted. So you could say well you are
learning as time goes on and we acknowledge Article 24 does give this wide
definition of the right of abode. It‘s too wide perhaps for convenience, for other
reasons and then amendment would be done. | mean, to me the reinterpretation is a
slap in the face of the CFA. 1 think it’s a great blow to the prestige of the judiciary.
But amendment wouldn’t necessarily be that. In fact if you acknowledge the
correctness of the CFA but then say nevertheless the consequences of such that we
have to do something about that, | think.

The second point I will make on amendment is the provision in Article 159
doesn’t allow you to amend any part of the Basic Law. The last paragraph of
Article 159 says “no amendment of this law shall contravene the established basic
policies of the People’s Republic of China regarding Hong Kong”. This phraseology
is taken from the Joint Declaration which as we all know sets out the basic policies.
The question is and this was discussed briefly at the meeting of the Central Policy
Unit yesterday as to what parts of the Basic Law can therefore be amended, and
what cannot be amended? There’s one view of course that most of the Basic Law is
an implementation of the Joint Declaration. The Joint Declaration has Annex |
which is very detailed. Is all of that basic policies or is it the section in the
substantive treaty Article 3 which is basic policies. But it seems to me that if you
look at the stipulation of the undertaking that China took in the Joint Declaration,
their basic policy seems to refer both to Article 3 of the treaty as well as Annex I,
because it is basic policies and as elaborated in Annex I shall be provided for in the
Basic Law and shall remain unchanged for fifty years. So it could be on one
interpretation, a very large part of the Basic Law can’t be amended. And another
view you could say, well the very core right of autonomy and freedom are protected
and the rest can be. So | would say that if you go along the amendment route, there
may still be need to consider very carefully which part of the Basic Law can or
cannot be amended.

Chairman:

Thank you. In the interest of time and there are still eight members who want to
ask questions. I would not entertain any follow-up. ®E$ERiFEE -
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Chairman :

Professor DAVIES, and Professor GHAI both of your names are mentioned.
Would you like to respond? Professor DAVIES.

Professor Michael DAVIES:

| think to put it succinctly the question is how the NPC might act in conformity
with the Basic Law and the Joint Declaration to the commitment to the
independence and finality of the courts and the preservation of judgments. That’s the
issue. It’s not anything more than that. | take the view that the NPC considers itself
bound by the procedures and guidelines in the Basic Law. If they were willing to
throw that document away then we’ll have to reconsider. And | agree with your
statement that yes, amendment is not permitted in breach of the Joint Declaration.

Chairman:
Professor GHAI.
Professor Yash GHAI:

Yes, | agree basically with what Michael has said, | was quoting Article 159
which restricts the power of the NPC to amend. It is not something I have put in the
Basic Law. It has been there all the time. So I’m merely quoting the provision of the
Basic Law.
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Chairman :

Professor Priscilla LEUNG. Would you like to tackle this?
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Chairman :
Professor DAVIES and then Mr Denis CHANG.
Professor Michael DAVIES:

| think Professor LEUNG’s argument is essentially a slippery slope argument.
We start amending then they can amend anything. But | think we should bear in
mind that amendment can be done in public. We can discuss. There are very
important issues here. We have got to remember that we’re talking about the
children of Hong Kong people. We are not talking about Haitian immigrants or
something. We are talking about Hong Kong people’s own children. And the process
of thinking about what to do here ought to be a public one. And amendment offers
that opportunity. Mr Martin LEE brings up the point about delay. | think the proper
response to that is legislation. The Government should be coming up with a plan to
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solve this and procedures. In fact I think it is bound to do so by the Court of Final
Appeal judgment. That’s the quick response and a sensible one. But amendment is
something that is more profound and ought to be public.

Chairman :

Mr Denis CHANG.
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Miss Emily LAU :
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Thank you, Chairman. | was quite taken aback by some of the views of
Professor WESLEY-SMITH, that’s why | would like to ask him a few very
straightforward questions and | hope | can get some straightforward answers. First
of all, he said that the Court of Final Appeal was found to be wrong on some issues.
And | hope he can very clearly state on what issue was the Court of Final Appeal
wrong and whether it was in interpreting Article 22 or 24 of the Basic Law or what.
And who is it that determines that the Court was wrong. Professor GHAI said that. Is
it a constitutional expert like Professor GHAI or your good self? Do you determine it?
Do we have it within our constitution or in a Hong Kong law which says who has
the authority to declare that the CFA is wrong? And then if so, they said “open the
door for the authorities, mainly the executive authorities, to go and seek a way of
overturning the judgment of the CFA.” Is that what you’re advocating because your
logic, | guess is quite simple, is that they made a mistake. |1 don’t know who
determined that. And then because of that mistake, its judgment should be
overturned. And are you also arguing that the overturning and all that should have
retrospective effect, meaning whatever rights of the court conferred on the people on
29 January this year would be taken away. And Chairman, I also want to ask whether
we have heard from the Administration about why they haven’t sent any
representative over here.

Chairman :

I’ll address it afterwards. Let our guest answer the question first. Professor
WESLEY-SMITH.

Professor Peter WESLEY-SMITH:

Four questions. Is the Court of Final Appeal wrong? | think on Article 22 |
think there seems to be general agreement as | said before. | think Professor GHAI
has said that he thought the Court had erred on that question on Article 22.

Professor Yash GHAL:
No, I never said that.
Chairman:

Let Professor WESLEY-SMITH speak first.
Professor Peter WESLEY-SMITH:

Sorry, it’s Article 158, whether the court should have referred the question of
Article 24 to the Standing Committee. Now if you accept that the court should have

so referred the matter, then it seems to me that one can’t complain if the Standing
Committee were to exercise its jurisdiction, which it has, and which the court should
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have provided for, by referring the matter. And if that is the case, then_ since there is
the consideration of Article 22, one can’t complain that the Standing Committee
then considers Article 22. As far as Article 24 is concerned, | did say that my
opinion was a bit more tentative. But there is this argument about the background of
the Preparatory Committee’s statement and the NPC’s approval of their report and
so on. And the views have certainly been put forward elsewhere that under Chinese
law that there would be no doubt that the Standing Committee would take the view
that the time of birth limitation is an inherent part of the law. And in that
circumstance, | don’t say in my paper that the Court of Final Appeal is wrong but
there is this strong view that the Standing Committee would take a different view.
As a question of law, not as a question of politics or expediency but as a question of
law.

The second question was “Who determines it?”. Well, we’re making political
judgments, if you like, we’re discussing it in a broad constitutional context and
everyone makes their opinions known about what is right and what is wrong. | think
it is legitimate for anyone to say in the circumstances what is the right course of
action. I’m not saying that | have any constitutional authority to sit in judgment on
the Court of Final Appeal but academics always do that. Everyone is entitled to say
whether the Court is right and wrong in their opinion. And I’m saying in my view
they were wrong on the question of reference to the Standing Committee. And other
people can disagree with that but that affects my judgment on the more general
constitutional question as to whether it is legitimate for the Standing Committee to
issue an interpretation or for the Government to request them to do so.

Thirdly, is the executive entitled to overturn the judgment. | think that language
is not very useful. It’s not overturning the judgment, it would be seeking an
interpretation which it would hope of course would be different from that of the
Court of Final Appeal but the judgment stands and the right of the people under that
judgment is not to be affected. Then fourthly, the question of retrospective effect. As
| understand it, certainly under the common law, a reinterpretation or interpretation
states what the law is back to the date of enactment. That is not necessarily the
effect with amendment; amendment is normally prospective unless it is deliberately
stated to be retrospective. But common law interpretation is by necessary
characteristics a retrospective process.

Chairman:

Professor GHAI, | think your name is being mentioned. And I think you got
some problems. Would you like to state that?

Professor Yash GHAI:
No. I think what Emily LAU said was that | have raised some objections. Of

course | would defend with Professor WESLEY-SMITH right to his views. |
thought he was actually doing more than that. He was setting a method of dealing
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with it. That was my problem with him, not opposed to his views. If you suggest that
as a method of proceeding forward, then I think it is legitimate to ask, as Emily has
asked, who decides when and on what points CFA was wrong and what was correct?
It’s the method I was concerned with.

Professor Peter WESLEY-SMITH:

I’m not proposing any formal method at all. I’m saying in my judgment, in these
whole circumstances, it is not broadly unconstitutional for the government to seek an
interpretation.

Chairman:

Mr CHANG.
Mr Denis CHANG:

| was about to intervene because when Professor WESLEY-SMITH mentioned
academics it seems that he has forgotten that practitioners also have a voice. And

there are lawyers of course, there are practitioners and others who have some
familiarity with this particular subject who have expressed different views from his.

FBIES -

FREIRARE PR R UM R -
FE :

25 (1 3 B
Miss Margaret NG:

Thank you, Mr Chairman. I like to ask Mr CHANG whether it is true that the
NPC’s Standing Committee has in fact interpreted Article 24. And also there is a
suggestion for the Standing Committee now to confer or confirm the legal effect of
the Preparatory Committee’s advice as the true intent of the NPC. If that happens,
what will be the effect of this confirmation, or recognition, or interpretation or
whatever you call it.

Chairman:

Mr CHANG.

Mr Denis CHANG:
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I’d like to answer the first part of the question. Has the NPC ever exercised its
power to interpret Article 24 of the Basic Law on its own? The answer is they did
but they were very careful, extremely careful in that interpretation to restrict the
interpretation to the nationality requirement of Article 24. Now if there was ever a
dispute in Hong Kong as to who is a Chinese national, and that we have to interpret
Article 24 for that purpose, then of course that is an aspect which the Standing
Committee of the NPC would have the power, and not just the power, but in that
respect the Standing Committee would say it has not authorized the HKSAR to
interpret. This is a very good example of an exercise done, not in this sort of heat
and battle of litigation and in the hysteria of some panic reaction to figures and
guestimates and so on as you now see. It was done in a way which was very careful,
restricted very carefully only to that part of Article 24 that deals with nationality.

And at the same time, those of you who have been following the progress of the
setting up of the SAR, we also remember that at one point there were some disputes
as to whether the Preparatory Committee should go further in, as it were, telling the
SAR Government which has yet to be born what the Government should be doing in
respect of what requirement they should be setting in relation to the status of
permanent resident, apart from the nationality requirement. You will recall they
were very careful, very careful to say these were just proposals, in Chinese “/##",

“proposals”. And that is the sort of sensitivity that is demonstrated by Beijing, by the
Standing Committee. They are very sensitive, very sensitive to the powers that were
given to HKSAR to exercise, and do not think that they would want us to actually to
ask them to exercise the powers which they have authorized us to exercise. And in
relation to the second part of the question, I think that the Professors have in fact
already answered as to the doubtful status of the particular document you referred to.
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moment.

Chairman :
Perhaps | ask Professor WESLEY-SMITH for his views on that.
Professor Peter WESLEY-SMITH:

Yes, I’d just like to make a general semantic clarification. The distinction
between what is lawful, legal in a narrower sense, and constitutional also meaning
just in accordance with the specific provisions of the constitution. And in my view, it
is very difficult to maintain an argument that interpretation is illegal or
unconstitutional in that sense. And in a much broader sense, and | think that it is the
sense being used by others on this Committee that it is unconstitutional because it’s
in conflict with the rule of law or judicial independence or the general notion of
autonomy, or general provisions in the constitution which are not spelt out narrowly
perhaps but are implications from the constitution. And | think that’s the difference
between us primarily, that |1 would like to see a much more detailed account of why
interpretation is contrary to the rule of law or judicial independence, etc. And I don’t
think, at least in the documents that | have seen, and I think I’ve read most of them,
those from the Bar Association and others who have criticized the interpretation
route, | have seen this kind of detailed explanation as to why this is in conflict with
these broader general principles, which is why I generally support the view that it is
not unconstitutional in that broad sense as well.

Chairman:

Mr Denis CHANG, do you want to say something on that?

SRIBFISEE -
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Chairman:

Professor DAVIES.
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Professor Michael DAVIES:

| don’t really accept Professor WESLEY-SMITH’s distinction between strictly
legally constitutional and constitutional. It seems it’s either constitutional or it’s not.
And the court even made clear that you have to take a purposeful interpretation for
certain things in the constitution. And independence and finality is to be very
important and a legal requirement, autonomy is as well. And | do not agree that the
Government’s action, which | believe effectively is just overturning a judgment they
don’t like, is constitutional. It is simply not.
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Mr Howard YOUNG :

My questions are very simple and some can be simply answered yes or no.
Firstly, why do Mr Denis CHANG and some people keep on using the phrase
reinterpretation? My understanding is that “re” is something done before and they
want to do it again, it’s not the first time. If you say reinterpretation, it implies it had
been interpreted once already and we were asked for a second one. But I’m not
aware of any time where the Basic Law has been interpreted once unless you’re
referring to the part which I took part in, that was the Preparatory Committee. If you
take that as the interpretation, then I would say it’s OK. This could be called
reinterpretation. | think it is pulling wool over people’s eyes by calling
reinterpretation. It is interpretation, just that.

Second thing is, can Mr CHANG confirm that all those people in this case, the
appellants who benefited from the CFA judgment, were people who actually arrived
in Hong Kong either before 10 July or before the judgment. I think that’s very
simple. So we are talking about taking away rights. | agree those before the
judgment should not.

Thirdly is the test case. | am not a lawyer so where in legal terms or dictionary
spells out exactly what is a test case? Who has the say whether this is the only test
case. And | thought test case is_ yes, you can have one test case but it does not bar
having test cases in future as there are new points arising, and of course there will be
further cases down the line, and if they differ from the original one, then the second
one would take precedence. | must add that......X3FFE AT EH - 5 E CEE XN
ik WMFTE RN » AR —JER — SRR NEEE R A8 - REAVEE
RIELRFNERFA LSRR » [HIE 5 E MR 2 & SE R — 5k
3 NEAEI— 15 2

Chairman:

Mr Denis CHANG.
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Mr Denis CHANG:

First I’ll deal with the term reinterpretation. | thought it was clear to
everybody what we’re talking about is that the Court of Final Appeal has interpreted
the provisions, which by the Basic Law the Standing Committee has authorized it to
interpret, in particular Article 24 as to whether or not children born out of wedlock
can in fact get the entitlement under the Article. And there’s no dispute, in answer to
a previous question, there’s no dispute by anybody at all that the power to interpret,
to decide whether or not a child born out of wedlock comes within the provision.
That belongs to a provision that the CFA has been authorized to interpret. So that’s
really basically very simple. And you’ve asked four questions | think. What is
your second question? Could you just quickly

Mr Howard YOUNG:

A particular case, the child actually arrived in Hong Kong---

Mr Denis CHANG:
Ah, the arrival. As far as my clients are concerned, they are among people
who arrived before 10 July, but this is important, one of the issues in that case

concerned the threshold question as to whether a child born out of wedlock can ever
be entitled and that question is not restricted to time of arrival.

Chairman:
The test case.
Mr Denis CHANG:

And the test case | think | have explained in the previous cases. It’s on the
paper...

Chairman:

And the last one is reinterpretation. Is it unconstitutional?
Mr Denis CHANG:

If you interpret a provision to which the Region has been authorized by the
Standing Committee, then you are going against the autonomy scheme of the Basic

law and that’s the distinction that Professor WESLEY-SMITH made between broad
constitutional grounds and narrow legality.
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Chairman:

Would you like to tackle the other questions, Mr CHANG while you’re here?
The question put up by Mr YOUNG about you know where_it’s the whole
spectrum_ when is it reinterpretation_ and when is it amendment?

Mr Denis CHANG:

Can | answer the question. The Chinese constitution itself distinguishes
between interpretation and amendment and the 1981 decision of the Standing
Committee which explains the distinction between interpretation and amendment.
So it’s a judgment in each case as to what constitutes an amendment and what
constitutes, “#H7c” “interpretation”. But it is the distinction accepted under the
Chinese constitution. Now if you ask the question of the Court of Final Appeal
whether or not the additional words similar to the Macau constitution is an
amendment, the Court of Final Appeal would say we have interpreted according to
proper principles and the meaning of the phrase, therefore we consider the additional
words as amendment. If you ask the Standing Committee, they may take a
different view. But at the end of the day the important thing is the process. And
the process has been very much actually emphasized by the professors.

Chairman:

Anyone would like to add to all this? Professor DAVIES.

Professor Michael DAVIES:

Just briefly, there is a suggestion that somehow one would go to the NPC to ask
them about how to deal with children across the border or something of this nature.
| think it’s important to bear in mind that the Government will also be called upon to
interpret the Court of Final Appeal judgment. Everyone ordered in a court case has
to try to make sense out of it. And so the Government can do this either in its
policies or proposing new laws to carry out the intent of the Court of Final
Appeal.You don’t really need to go to the NPC for that.
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Chairman :
Professor DAVIES. You have three minutes, please.
Professor Michael DAVIES:

OK, just take up some points. | have to be careful because Daniel is an old
friend and Professor LAU is my senior colleague at the university. So | will be
very cautious here. But Daniel made a point that it only takes 18 months for a
reinterpretation to occur in another case. | think out of his list of three, he left out
the possibility that the Government would itself enact or propose laws to deal with
various problems. These laws will take effect immediately. Presumably the
Government will put forth laws to violate the CFA’s judgment but there is some
liberty under that judgment. The other point Daniel_ | think he said he’s merely
saying that the final part of interpretation is vested in the NPC. Does this mean that
the NPC can interpret in any area at once without regard to autonomy or other Basic
Law limits? Can the NPC violate the same limits in the Joint Declaration? |
would argue that if so, this makes much out of Article 159 and amendment of the
Basic Law. We don’t need it. NPC can get on its white horse and come to town
when it likes.

We must ask does giving the Government the power to overturn the CFA final
judgment conform with the Basic Law? Does such a result for the Hong Kong
legal system conform and of course there is the question of the prudence of the
government taking such a position? \We’re going to Professor LAU’S comments.
He points out how tragic the CFA decision has been, how it’s_ really, really bad.
And that the public is all concerned. We have to look at why is the public
concerned? Why are all these people frightened? And some said we have to
blame the government, not the Court of Final Appeal for this. | think this is
precisely what’s at stake in this regard if we have the NPC and the government
overturn CFA judgment. And the people of Hong Kong will have no respect for
the courts. And | think we are seeing evidence for this already.

Professor LAU also mentions this original intent doctrine. 1’d like to say the
original intent doctrine is usually very much a minority view today. In fact, a point
is, the US Supreme Court has been rejected because they supported the original
intent doctrine. In Hong Kong, it almost tooks as if we want to reel in Basic Law
drafters every time we have an issue. Maybe, we should have a special location in
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the court for Basic Law drafters to come and give their testimonials every time
something comes up. This is not the way it’s done. On Mainland China
sometimes | understand the NPC or People’s Congresses have the power to
supervise the courts. But that’s not what occurs here in Hong Kong. So | think
we have to be very careful about this original intent doctrine.
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7 E 5 - Thank you, Professor DAVIES, we’ll call this meeting to a close now.
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