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Law Officer (Civil Law) :

Mr Chairman, this is a series of highly hypothetical questions. | don’t
really want to get into debate on issues that are so far away from the subject
matter of the current discussion. But what | would say is this. As the
Secretary for Justice has explained yesterday, the only circumstance in which an
interpretation is appropriate is where it is necessary to discern the true legislative
intent by the draftsmen when the Basic Law was drafted. | am not aware of any
of these provisions having been the subject of either the previous or subsequent
discussions in terms of their scope. And it would be under those circumstances
that these issues would arise.
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Chairman :
Mr WINGFIELD.  Are you prepared to answer?
Law Officer (Civil Law):

Mr Chairman, as | have already said, | am not prepared to engage in
hypothetical discussion on matters that are way outside the subject matter of our
discussion today. I will not add to what | have previously said.
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Chairman :
Mr WINGFIELD.
Law Officer (Civil Law):

| just read out Article 158(1) - the power of interpretation of this law shall
be vested in the Standing Committee of the National People’s Congress.
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Chairman:

Can you be a bit specific on that, Mr Wingfield, if possible?
Law Officer (Civil Law):

Article 158(1) is unqualified in terms of the provisions of the Basic Law
which can be interpreted. It said the power of interpretation of this law, which
meant the whole of this law, should be vested in the Standing Committee of the
National People’s Congress.
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Chairman:

Mr WINGFIELD, can you answer that?
Law Officer (Civil Law):

Again, that is a highly hypothetical question because the legislation giving
effect to Article 23 hasn’t as yet been enacted. So | am not sure the framework
in which the question has been asked...... So | really don’t think this is
something | can deal with today in the abstract.
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Mr WINGFIELD.
Law Officer (Civil Law):

Mr Chairman, the provision provides for the Region to enact these laws.
That is the obligation under Article 23. So it is for this Council to enact the
laws, to make the law relating to this provision. It is only in that context that
this question could arise.  Obviously, in due course, that law will have to be
reported in the normal way after it has been passed and been signed by the Chief
Executive. And it would then have to be passed to the NPC for the record.
And it would be at that stage that the question of consistency arose, not in the
context of a particular case.
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FE:
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Law Officer (Civil Law):

There is no provision effecting the circumstances in which a power may be
given nor is there any procedure prescribed. That of course does not mean that
this is a matter of practice. There won’t be restriction placed on the
circumstances in which the Standing Committee would consider a request for
interpretation. It has its own rules of procedure and they prescribe the classes of
people who can make requests to put matters on the agenda of the Standing
Committee. So there are a number of procedural steps that must be taken before
the matter can be put on the agenda of the Standing Committee. And | think it is
quite clear from public statement made on this occasion that the Standing
Committee, both historically and now, does not exercise this power of
interpretation lightly. It’s quite clear that they would prefer this matter to be
resolved in Hong Kong if there is an option.
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Law Officer (Civil Law):
“Chairman, I.....”
Chairman :
“Sorry, Mr WINGFIELD.”
Law Officer (Civil Law):

It was said that in the course of that question that the Standing Committee
has the power to interpret any law. Of course that is not correct. We must
emphasize that the power of interpretation by the Standing Committee is only of
the Basic Law itself. | think there is a misconception that they can intervene in
any legal proceedings or make an interpretation of any law in Hong Kong.
That’s not correct. That power is limited to interpretation of the Basic Law
itself. Itis only in respect of the Basic Law that they have the power.

Chairman:
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Any clause of the Basic Law?
Law Officer (Civil Law):

Obviously, it covers the whole Law.
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Chairman :
Mr WINGFIELD.

Law Officer (Civil Law):

Mr Chairman, a number of the people who arrived at the same time as the
people actually in the test cases have already been given permanent identity
cards. So, in other words, the Director of Immigration has been processing their
applications in accordance with the judgment of the Court of Final Appeal. And
some 800 have already been issued permanent identity cards. Quite clearly,
there is no question of these people having their status being affected by the
interpretation. There are a number of other people whose applications are
pending, and their applications are considered on the same basis as the
applications of the people in the same class. So if there are other people who
could have made their applications and with whom the test cases were the
selected people, then they would be treated in the same way as the people who
actually..... So it’s not just the individual litigants, it’s also the people who they
represented and whose circumstances were the same.

THE:
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BEEHA :

EFRNEEHFEAABZETTR L REARSBEHFREA
HATHRE LR ER WA BN EEREGREA RO LEEET O
AL EBRERTREEENER? BIFNERESER ? B
CEGSREFARHEHECHELEGR (g HITIH29H 6
R 2 AR AR (EA) Wy > EELERE ABRER......

B

=

/

Law Officer (Civil Law):

If the circumstances are the same, they would be treated the same way.
BEEESR :

6 B8 B8 #i s LAY N ] e SRR IR R B ( B AR ) KRB 18 I g B
CEAFRES > KRR R o R E AN FEHERILH
290 AR F R - BAE ?
Law Officer (Civil Law):

“It’s correct.”
THE:

“You confirm that, Mr WINGFIELD.”
Law Officer (Civil Law):

Could you repeat the last sentence?
THE

mFEHRE -
Mr Howard YOUNG:

| was saying that since there have been many allegations that the
Government has not implemented at all anything that the Government was
supposed to do as a result of the 29 January ruling by the Court of Final Appeal.
Can the Government confirm that? Even though after you issued permanent
identity cards to all those who you think today were directly or as a result of the
test cases.  Should anyone come along subsequently and be able to prove that
they fulfill all of the criteria which are similar to these 800 people, then you will
continue to implement the ruling of the Court of Final Appeal?
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Law Officer (Civil Law):

“That’s correct.”
ETHE:

TEPHEE -
FEFFA

E R o IR BUT B S AT ek > #8 3 R BEAELH 290 Y Bk 7 3% > 55
—HE(EARER) B THEAES Z(E)ER T EBEKAEERATED
TREEE TmAEXKBEZ T AHERZEGTER BB EKAERER
- MRS BB BB ERAREZGHBELRIER o &K KEN
ANBHI67TEEEE 2208 M HEEEZEXEUMEATEEETFL L
WIRIE £ 720 - (RUTE > HERFERENARERKMITHE - BUFFHE
MR EL167TE AR LIZREE B - BUFEAREHEEEMAR LR EGERKRD
N RN #7208 » {5 30 AR A% 2 R e AN HDE TR ROE 0 B DUE HE AR Y
R - WOLIREERANLNE D HEBUS - R ANKRE Z & 88  ’K AR
b CEHBEMIARF TR20EEMET L HERWHAZLGE&EMEA
K RGHRE R ARGE ? (F— HERSEERLFEEOAR HIE
1T Ry 72 A7 B W BERE A& 38 5 e By B ok i 7

TE

m& -
REBRE :

T KREFBEBRMREDARNE ZGRHBERE (EARE) IE
Ko FRNRILIEMHEERET  FEZNERMERBPBILEREZE
B o M= Ry A0 R BN e A B O R BT - MR AT
ARSI (BEAER) REHT EHERNRRE - HFERKA
REEGREAER FCBERABEUCERE AU Z D & - @R —
BRAEZ D E > wEZEERENFE -
TE

FEWHES -

FEPER :

EFE - MR B EHLI67THME30E » FE S B ?

990519hc 17



THE:

172 & Bl & 8 ek MEfE 7
RELBR£ :

18 s Rax MERY T -
Law Officer (Civil Law):

As | already explained in response to Mr YOUNG’s question, there is no
question of the persons who were the subject matter of the previous ruling being
adversely affected by the interpretation. The effect of the interpretation is in
many ways very similar to the effect of an amendment to the Basic Law. So, by
an amendment, it would have been possible to close the floodgate as Mr LI put it,
and so that the effect on such people is no different.

TE
BIEHZEE -
HEW=ES -

- BERRMMASIEHEETSE  FTE2RAFEA WHEHRREED
GREEZEREN - WA RESMBUFEREME > HREEE] ME5] R
#l > BAMAEST RN GELH - Bt EELARE - BHAT > &,
MBI A ERERBENSEE ERELENMELSAE? EERE
RE®ETFEAN - f585] > URHB A G HERM - EREZN— KL —
Taatk#o WHEMNAERELBFMEBETEZRAGRA #EFERIN
EMANRETERELBEE -

EF WREHEBUF XA FRIERARILERE -7 mRM Y s
HEE (EAE) Hfm &k Dl gl NELAEF /NG (F R -
EMBERARAEE (PERSEW) PEE > RARERAEICFHIRME
LR - ENEERINXE  2EE REHBER  EEFEE R
WERBEREBT P UREREEREZEFT EEBEBEESE 2
THREE HAWGRE B2 B DUBLE (a0 85 > 2R AR 1= 2 A1 5934
PR S BRSO FE B R HE RERE B A SR E EREE M
B ERERANWE? NBREEREEHRZEERF A IAELERE
AR R EAEBUF X B LI6ER BT EE R HE 2RI 7k
BRI EMECFEEAE 2N ERFTEEREEMEMEE
A& M EAE 55 o BT LU R B IR MR s 2 86 BR By A ERIE 2

TE
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SR
RERREE :

=12 Sk B T - EP%H%%GH%%%%/J\%EE%EEE’EPﬁ%ﬁ%ﬁﬁ—{
Heak o I — (A B o W IR Y R K RHAE Q4L HY | M ST S
BRI R R R e L%ﬁ#%%%%ﬁﬁ’ﬁﬁtﬁﬁﬁﬂﬂﬁﬁﬁ
ML IBEBUISIMHEN T2 HEBHERKAEERS B - F1k
Bra b e AERE - (EAEK) B HUHEE ZK(Z)HEA
PRI I o JERR AR R W A I SOR B B B By B K AME R IRHY AN L2 < & (
SRR ) BRI99THT A 1H LRk - 08 Y aE AR I A R A I JE
M- MEFBREENANERBOHRIEFERTE -85 ERFd
ok & Wk /N AL R B Tﬁﬁﬂﬁlm B3N H IRF BY 07 35 JRUE R 5% 2 08 R
CHMERTEREE R B - HERNEMEARA NG EREEERT
%Uﬁﬁﬁ%i%ﬁ%‘%%%ﬁﬁﬁﬁﬁ‘ﬁ%ﬁﬁ%%%%%’
TEOTHEHE Z Rl e & W AU T2 & - WOl TR Y OB R B (38 357 ) 1%
By > EEELEMLRE  KRSIETEESIHE -

ETHE
BIZWFES -
BEWES -
EE - BRI A BE R HEE
Law Officer (Civil Law):

Can | supplement and just to explain what was put before the court and
what the decision was? With the agreement of both sides of the Joint Liaison
Group, the 1993 agreement between the two sides was placed before the court, as
was the report to this Council on 4 January 1994. The documents for the court
also included the August 1996 Preparatory Committee’s opinions. So all these
materials were placed before the court. The court took the view that - just
explain what the argument was - the agreement between the two sides of the Joint
Liaison Group of course was the agreement not in respect of the Basic Law but
more accurately was in respect of the equivalent provisions of the Joint
Declaration which provided for the right of abode in the Joint Declaration, and
the argument was put before the court that the subsequent agreement between the
parties to an international agreement regarding its interpretation and the
application of the provision is required to be taken into account when construing
the provision itself.

Insofar as the Basic Law is expressly intended to give effect to the Joint
Declaration, the argument was therefore the agreement between the parties was
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one that the court should take into account when construing the intent behind the
provision. And if | may read part of the judgment expressing the argument
“The first part of the argument is disposed on the simple basis of the wording of
Article 24 and its obvious purpose leave no ambiguity or doubt as to the
correctness of the appellants’ construction. The second part of the argument is
answered by the judgment of the court delivered today by the Chief Justice” in
the other case, because of course there were two cases in which judgments were
given. It says that “in regard to the Sino-British Joint Liaison Group and the
Vienna Convention on the Law of Treaties. Taking into account the matters put
forward by the Director does not dictate the acceptance of the Director’s
construction. | would take this opportunity to make it clear that on all points,
whether as to these or other matters, what | said in this judgment is of course to
be read subject to what the whole Court speaking with one voice, says in that
judgment.”

THE:
BIZWFES -
FHEN#EE -

B BEREHE PHERERERME S SN E LR HEE
ERAEZ BERAREFEEAFEILERE? A R CREOH
L REEREREFBEERILEFEE MLURAEZER ANKRE 28 51411
EREREE HEREEZRERTLE  TBIFFCEE > FREEEFE
Pesily -  REERARAEE  SEEEANL ENEEREEEE
o IRy & R AR BUR BB BT E i P A A B SO 25 5 R A e
AR EFE R F AR — (8 & B Ay A& ok AR I HE EZAR AW
B R T N R R B A B 2 BUR B9 ER > B RS R P A R S
HERET 2 RENEREFEE AN MELERE  HEREF LR
EZMAET  HKAERFHMBER? ENMEEZER ? H— M Mr
WINGFIELD.

Chairman:
Mr WINGFIELD, so the court is aware of the legislative intent?
Law Officer (Civil Law):

| am not going to suggest in any way that the court has misdirected itself. |
think the point is, there are certain classes of documents or certain bits or types of
evidence of matter that are evidence before the court of law, and other matters
that are not.  So that, for example, the recollection of the Basic Law drafters is
not a matter that the court could take into consideration.  So this is the difficulty
that the classes of matters that can be taken into consideration, while attempting
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to discern the intention of the Basic Law drafters is limited by the rule of
evidence.

FEWHEE :

FE o AN o S W RS N PRZ RN OAFE LA AR LR R K 964
ARBEROHA R D LHFEZEREET > FERMSHABHRMEE &
R REEAA - FMEIEE (EA%) FEXXHERAZ DR
- MEEREEREE WA A AREFERERKENHEILERE
At LAAT S8 T SR AE B3R AR 2 & A8 8 L 07 3K U058 AR TR 02 1S RO Y
- HERFEREE2MEN NEBNFRAMEREREER  /REE
kR o (H BUR N 2R o R Be e A B9 BO0R - Bt DUGE 38 o ik B JU 88
ZAEHMIE - BRAIGEE A ?

EE
SRS
RERREE :

R 52 o Mr WINGFIELDHY & % H 2 185 934 H 35 Bk & i & /Al
HHEFBMBEERLEERNEEE ERIDERNERER - HE(EAR L)
1 A+ > Wl A4 Mr WINGFIELDE; 4 “recollection” ~ L& > S ZEH & E &
HIBE % S IR BB R AR IR & IR E A R EY
=EREE MHAZEZE T —8 -

EE
EA =Y
FEWHEE :

LR MR EREERET - &5 HREREEKHRERHEAA]
LUK SO 2 50 S BER NRH & 8 - A B 1 o O R BR B - WA
i BB EREER I R G 8 ER AR TG g 35 A2 5y 5
PO — R G D0 WA AR 5% 03 S B RS AR R st R M e S B 5 B BR
MR R AR R 7 H A (FEARE) XHEALERE > ik RHE
HEOA B2 @mE B EFE2EER ? HHEXHLIER
FERLRERZRILERS  BEREEEEREFAR > <HEXHAALL
25 RMIIEAE HEE R B Wik AR R EMEEX R EE
e W R & R B FAT IR - B IR PR ECE M HE R A HE
Bk E EENEN BRI EEE -

EE

el
p={11(}
i
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SR
RERREE :

H AT DUEE B A0 2R B T T R A T R /)N AL R 934 AT 3 B Y 3 R Y
X ZMERE ERFER  HEAFAUMEERENETREHNDE
2 & LR -

ETHE

ECERMTE —RICEEE - ERME - a] S HE R ERRAERE
AR EXEE EEHBERILERE?

Law Officer (Civil Law):

It certainly understands the Government’s contention as to what the
legislative intent is. | mean, it necessarily hasn’t accepted the Government’s
contention in this respect. Because otherwise it would have made a different
decision. Because what the court is doing is to discern the legislative intent. Its
primary task is to look at the legislation itself. And it considered the provision
was quite clear on its face and therefore it didn’t need to look at any extrinsic
materials.

Chairman:

Do you mean to say that the Court of Final Appeal was aware of the
legislative intent?

Law Officer (Civil Law):

The court was aware of the Government’s contention as to what the
legislative intent was. It discerned the legislative intent by looking at the
straight letter of the legislation and didn’t consider that there was any ambiguity
which required it to go behind the straight letter of the legislation.

FEHNZEE -

EMET > EN - EREE RAXEZMY  BEFBEMNEKRE
%o BERECZEREEWA SRR PR - Al EE R AY R E 2 B
Bl Lo Hirg A BN (EARE) M7 HMmE > WHEEEXR B ZT
AR - REPREHECEESB/HRERERE T - 2N > KEMKR KR
RICEF SR E - LR R E S RINR A & AR T # AR H
AOER - EXRBEHFER REZEEBERE TOPETEAELE
ST ? R EFERE B R IR EEEE MM - AHEER
RUALIEE G (PREBGEN) BAMENEEBERR 2 (HHE
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REREESR 02 EEBAOREBINTTHR?
EE
SR

RERREE

X EN TE2BY  EMEB T 2R RELEHMERKALRE
R MESFELUONIEN TR A EHAE  TwmENEZEZEI -

EE
A=Y
FIEWHEE :

L - A5 MR K ANE > P By 7 22 6 2 A HD B HE AR - A PR At AR
Wz EREEHEEN T ?

RERREE

MRS G AN LN T2 R A JEE S R MY
TR B R T o AR A AE DB R AR Y T A R SR

EE
BRI R B -
B8 :

FEFE - R BB I EFE - A0 A 22 W 8 A 0 80FE HE
Boa eIy > REMWAEHRLE TREE - ERRS A H &R E
BAEEBL HEEBZRAEEL JRER (EARE) B THESRE
MERR - BE(ERE) NERZHEXOESHIERER  FEEER
- HEHOCHWERE  FREFRHZRZH " —BMWH "G E .0 0 ATl
ERRZEHEERER - HEHEBUST - Wl 7 8 R E AR B E 2 —
BE G 2R ME AT BEER  PEE-MREENEER  EMEE
ARG EMEMARE - FHEEHRAEEOANEER > g SEREF L
MAEED M8 ? 2R R MEAEZRER.. . HEELERMS
il [l R o M 22 R R A DLET 7 A E By 5 o B AT DUk G2 & M Y
TG00t B - AR BORF > AR Fe LA P9 & ml 5 B R 3 KR8 &1 R 2k A
HEERGEEMER WMESH SRR ? 20 H KRR E R
B A F R E & (EAE) KRR EAE > 24 DU (F R ¥ A X e
? IR E R T AV E -

el
p={11(}
\n
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EE

SR
RERREE :

HERAROEMERER  FERTAAMBRER  fl0 (EARE) ®
ARIHMET RETBREERRAMEIIREEER ? TG B — {3
HEESUOME ERAALELERFENEOMRE THREENER
B A A Al R A R BRI R AR B OR? RA
Bk B fE A > BTG W 5T iRt E -

EE

PRGN R B -
B8 :

E - REEMEREZEN N EMBGRESOFE N (FEAK)
B EE R 7RSO = I EREYTE I JAG R AR L] BE
MR o BAGET R AR R MIER L — BRI ~ " IR ' "B K% - 2 Al R
GHEEUOBEREE RHELEBUFHE —BERA > BAZMNE - K
{79 35 A2 ill: 21 R {18 A (5] B 5 W £ b B G RN R RO B R P M R A T E (A
120 B DUGE B4R 07 — S HEH > 2% T M 5 1 A8 22 0L W b AN ] B 5 T IR
filf: 1 (5 R IRy > A %0 e BE 15 B 4T -

EE

SRS
RERRE :

L RMEEEE -

EE

EERAAME -~ MHRANHE? s Z#EE -
RZE##HAA :

—HEREFEEEOANLRKER > BEOHEMIFE T REKE?
A JEE e 7

EE
SR
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RERREE :

1EHE -

EEBEAE :
o L B BT HE T T 4R 0 T

RERREE :
Byl N2 ILHE B 7

Z

i

Law Officer (Civil Law) :

R

g :
EAR O REEERERZE B LL N EERE EYHE AT A8

Is Mr WONG talking about persons born outside Hong

Can | just clarify.

Kong?

i

TE

#EE
AN 4 -

N

Mr WINGFIELD.
Because there are two classes of persons who
The

Law Officer (Civil Law) :

Not the children, the parent.
have the right of abode under sub-paragraph (1) and (2) of Article 24(2).
first is Chinese citizens born in Hong Kong and the second is Chinese citizens
born outside Hong Kong who have ordinarily resided in Hong Kong for a
The 7-year qualification doesn’t
In other words, if you

continuos period of not less than seven years.
apply to a Chinese citizen who was born in Hong Kong.

left Hong Kong at the age of one and didn’t return until subsequently

EEBEE :
BT E o E TR 2

Law Officer (Civil Law) :
25

990519hc



Your children born outside Hong Kong would acquire the right of abode by
dint of you having been born in Hong Kong. There would have been no
requirement that the parent has then been ordinarily resident in Hong Kong for a
period of seven years. So, in respect of (1), there is no 7-year requirement. It
is only in respect of (2) which is necessarily a person born outside Hong Kong,
they then only pass on the right of abode to their children under our interpretation
if by the time the child is born, they are already ordinarily resident in Hong Kong
for a continuous period of seven years.

HERESR :

i Rl RE AN BH B T HY ] - B REE — A ﬁzﬁ%%#%ﬂﬁ%
MARME R J5 & # @X%@WﬁTEWT% it & IRs By £ B9 - 2002
THIEEEER ? DRI AN T XA EF RN -

ETHE
Mr WINGFIELD.
Law Officer (Civil Law) :
Yes, I mean ............
RER#ER :

AT DL S E A - Al IR 4 -

Law Officer (Civil Law) :

Yes, the child is born in Shenzhen. The question then is : if the parent has
ROA, then the child has ROA on the day of his birth.

EEBEE :

fl—HirfEEEa TN e EEE  AHFEERIFET -
HWRHE > FOEERRETEEE?

Law Officer (Civil Law) :

Well, it is a series of generations. The first class of person has ROA in
Hong Kong is a Chinese citizen who was born here. They pass on the right of
abode to their children irrespective of where their children were born or when
they were born, because the parents qualified from the date of their birth in Hong
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Kong. But for somebody who were themselves Chinese nationals born outside
Hong Kong so they didn’t acquire ROA at birth, they have to be ordinarily
resident in Hong Kong for seven years or more before their children born outside
Hong Kong can acquire ROA. But if the children are born in Hong Kong, then
of course they qualify under the first sub-paragraph.

EEBEAE :
% 5 R T 5 9 -
BEERE :

RZ2AEEGRAGEFEME REEAURLKBEETEHME MY
TR ELIINEE - 24 L HEE B 2

BELRBER

KEFE2ZEANL  WARKERAEESTEDLE  HEREFERIERA
REHEA R WA HE B - RUOKRCEHEZE—FHE R EEEN N+
—HAR#E TIREEER > REBEFEWIE > BAERAEE -
RLBRE :

WHHH - R (CEARR) IHHEEDIMEAE N+ KEREA &
M MB LB E S IRAYEREEEERE - (B (BEARE) FEERK
EHEHEEDINHEANL AAMBEANHENFZAGEEE —21F
THEOAEN T B—HEEEBEXEWIFEANLRENTZ - ERRE—
REFBEHER B FAEET W TEMMBNY T2 HEER -

TE:
RLBRE :
BELBER
HBHHE  WREMEACTHRE?
RLBRE :
FEXF EANE5E R - “paragraph 37N & #5 “person of Chinese

nationality born outside Hong Kong of those who have the right of abode ”
‘E f2F5 “of those residents listed in categories (1) and (2)” > Bl T+ Z 2 &
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BHAERKREERERTE > F-NEBLAERTE F2RTFEH

E

HERHA
BTBBER  REBEZRKET .
RERBRR :

B EE AR -
RZE##HAR :

AENERE T EEECRMAEN T ESILAGEEER?
RERRE :

NIE
RZE##HAR :

By (] A2 e 7
RERREE :

B (EARE) B 2ESTEDIIEEREEEEN AN LA T
220 i 2 bl i 2H AR R DN AR T EFfE R EEE EH AR A
TEEREERTFEN AL -

THE:

FEHEANER R EEWRIF  2EFEEENE?
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HWHRENEF2ZEANL  BEFEIEAL  ERELIINE  RACHE
FFES®EHE. ...

RERBE :
{1051 £ T 74605 2
KEREA

ERMESEEE CHEEE RS EES £ ERE
R AKEEE - KEEHBG.....

RERRE :
374 -
HEREA
BT X REE W TR ?
RERREE :

E o
z=

g

%

i
N

NZFE LRI T £ By F 2L -
Law Officer (Civil Law) :

A category 3 person does not pass on their status to their children
immediately, because category 3 is a person born of persons in categories (1) and
(2). It doesn’t say categories (1), (2) or (3). So, in other words, a person if he
IS going to derive his right of abode from somebody who is born outside Hong
Kong, that person (the parent) must have completed the 7-year ordinary residence
at the date on which the child was born.

e
]

EREA

i

B — BhRE RS H B TE ?
RELBRE :
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B
A FRIE 7

Law Officer (Civil Law) :

That issue wasn’t before the court, because necessarily that would be
dealing with a class of persons who hasn’t as yet acquired the right of abode.
We are only dealing with the parents at this stage. The court was not asked to
consider what their remotest descendants might have.

R
ﬁh
il

=

i

EX W

Ew
=

Law Officer (Civil Law) :

The other point is of course the actual applicants in the court were mostly
young children in any event, so they didn’t have their own children so their status
did not come into issue.

ETHE
SR
RERREE :

Hk B SNEEEREFR T  EXELERKROREEECRKERE T
7R “category (3)” B[l & M Ml 4~ & & #Y = IH “does not cover the
grandchildren of persons covered by categories (1) or (2). Grandchildren
are not born of their grandparents. Mainland born grandchildren would
not come within category (3) unless and until at least one of their own
parents had ordinarily resided in Hong Kong for a continuous period for at
least seven years. And this seven-year-period would apply to each
succeeding generation born in the Mainland.” % £ /5 3 2 B2 3¢ (] — £k -

EEBHEAE :

H“judgment”= ......

(i
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RELRRE !
£ “judgment” > “Justice BOKHARY @ &2 H -
HERESR :
T & “obiter”.
RELBRE !
TE -
HERESR :
BIE AP -
xTE
BOUREFRRHE - FHEMER -
FHRFEER -

R ERAELH 290 A% - BUR I3 BUE ST HOE0R - 55 I BUF A
(AT AT 35 {18 F 5 e 7

ETHE
Wl A R oA S 2 HiT B B % T 58 (i [ E -
FREHS -
B -
ETHE
“Mr WINGFIELD. Would you want to repeat shortly?”
Law Officer (Civil Law) :

The Director of Immigration has already issued permanent identity cards to
over 700 people who were affected by the ruling on 29 January. Applications
from those persons are continued to be processed. Their applications will
continue to be processed in accordance with the judgment. So, those persons
who are in the same classes as the 800 people and whose circumstances are the
same as the 800 people will be treated in the same way. Those 800 people are
the people for whom the actual applicants were the test cases, so they are being
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treated in the same way as the individual litigants whose test cases were
considered by the court.

Hon Martin LEE Chu-ming :

Mr Chairman, but I understand the judgment to go further than that because
they use a blue pencil to strike down some of the laws, so thereby leaving lacunae
there and expect the Government to liaise with the Mainland authorities in order
to fill the hole as it were. Has anything been done in that direction?

EE

At B ESE R R 7 R R e
RERREE :

Ho A F5 M Bk A 2558 5 By S0 > DLETE A | T - 0 W Bk & 5t 1 7=
AR BIEH —REFTERA - EREFESF  RMEELELIH29H0% -

Z RPN LZ T A E e RMER R T EE T EERZ K
o HAFERKMRESZSNESH -

ES- &
B RERHBA
REHEA :
R HEE .
ES- &
5\ SR HR HE— R o B L 6 1553 4 -
REHEA :

HEGHEORSE FRARER(EARE) BTUKREB R
B BERFEBEFEHERARNEEZG > KM EREEME > RIAFEER
R FYENOHEE AFBEBNFEHERARNEZERBETERERG
HEANN LR EOTHHEHGHEHER ? FRARESA#HFRRE
BRI EEBBAREE > REGHE BE - B DU A& R EE
EEEN MEBN+8ES TG ABES -+ 2F AREBELEZ
TR ? M A 2HEAABRES 2B HIERE ? RMES
HRESTEEGAITR?

THE:
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RHAIAIL :

L DIRHEE  REHREOUERARNEZEAHERER EEE
H 6 B P 215t M R R o A SE B AR R IR HE Y o T (R B f RE
& W BUR FE S 8 B R R A R B SCIR AN R R AR R B (F R E
HhAEE & e

HREHHEE

L 1R A e RE - {E A I A R RE AT DUAS S 0E B B - JEE G A AT 2T
(% /2 5 HOfE > 1& T Y R RE A AT LB AT -

#HAAE

B WMARIEG ST  MRERELRABEESE  HER
HHESFEE MREREENNEXANERLT ARNE X #HE
CRME B ES L8 ERIMFEHN TR BRI 2HRIECAK
R R BRSO A R AR R 7

Beoh > e (EARE) BT EIL A AT > MHHERFE W AHE36{E A K
REANF2TAREBR (EARE) - MR (EARE) LiRF#HHR -
FUR R R B Y BOR P BE SR L R RS A0 R 361+ TR E IR Y
AEBAFREESR (EARE) - RMEEEREEREHEIHELE
R T AKREZGE > ARKE3 00075 - HA (A 5E % < ] [F]
BEW (EARE) B? Wt B (EARE) WERIL AT - EETF
DR FAMRE R A RE R UIR I A $E Ay 55 AR A - 27 A K
RG> ME - THEEHBR-

HEHHEE

L g A EE R E > MRERE T UET ARE &G 7
BECIHI B EEBEIRRE?

EE
A& e

#HAARE

MEZTUREXAREZGER TAFHBEENESG - M
ETEFBFREEEENRECSER P FEBGHEER N T ELEZE
72 RS MEIGERMENER 7m0 Pl FFEBUFAEER I T
B MARFEEE FSaRENBT  RMETHERE > LAEH
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gEmEEE -
HREHHEE
BN ERERFEAOL > A GHIESEEG -
#HAARE
W& EHFR -
EE
sREE B
RXKE#EE :

HREFEHRA K (EARER) RITEREE ZRE BB ERARE &
e (ERE) WRBESN - =GMENH/\HGC)E FHFE
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Law Officer (Civil Law) :

| wish to emplasize again that nobody is criticizing the Court of Final
Appeal for the ruling that it has made. At least nobody in the Administration is
criticizing, but there have been a number of public criticisms but this is not the
point. | can’t speak for the pre-1 July 1997 Administration and whether or not
this criticism can be made. | am afraid that this is not something that we can now
address.

There was certainly a lot of discussion on this issue before 1 July 1997 and
the agreement reached in 1993 is obviously evidence of a consensus that was
reached. There were subsequent discussions that were also publicly reported
which led to the publication of a number of other documents which were also
before the Court of Final Appeal. So, the extent of discussion, the extent of
agreement, the extent of which consensus was reached were all the matters that
were placed before the court. When you said that legislative intent is not part of
the common law, | beg to differ. When a court interprets a statutory provision,
its purpose is to discern the legislative intent. What it will not do, however, is to
go behind the words of the legislation if the court considers that they clearly
express the intent.  So when it looks for extrinsic material, if the court takes into
their interpretation the meaning of the phrase, it’s quite clear on the face of the
legislation. So I think that probably covers all your questions.

RKFESR -

FRE - AR A B E A HE -
ETE

RF R E K AR L EE -

5ROk 7% &
b -

il

RAHAAR

FEHE REEROEE > ERHM B A EZESRKARNE ZE(E
HEEERE (BEAXER) 2B ARARRGEEBNER  BEEED
A R N EE > N R TEHETERE Btk EEEEE R
FomREREZEZHEFTHONRMAKREZSG - ERBEEE RS

990519hc 39



IR AR (EAE) K> EFg CENRIIERERE > [t > (&
RE) F—EHA T/ ERERKNEEERELTAREZS -

RkF#ER :

LR MR A [ S A [ E
EE

RAEC#E T IR -
RkF#ER :

il 4 Mr WINGFIELDGR 2 7 Y E & > He > AR HEEN
BAEINEFRENHEE - g HE B EAN LR SN R T ER LR
AR A EERTT o 1 BB IR [B]FE Ry 7] B 974 2 3 AR 0 1% A B Y
(o] 77 8 1855 I 07 55 U B Rl Ry Bk e 7 fEE — B B BUR 2 A&
B 2 e ?

TE:

B HHEAEEE > HE A ENE ? Mr WINGFIELD.
Law Officer (Civil Law) :

Again, even when a court considers that the legislation is clear, what it is
doing is discerning the legislative intent from the terms of the legislation. That
is the objective that it has. So it is not a question of there being two alternatives,
one to look at the wording of the legislation and then if it is clear then you don’t
have to consider legislative intent. The first step is to look at the legislative
intent in terms of the legislation as it is written, and the court will then discern the

legislative intent from the legislation. But it is the same exercise, it is just if it
isn’t clear, it will look at the extrinsic material.
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appeal”
ZBAAR:

L WA EEREFEEFRSERAAERIL FHERZR
TEFEMHIRETT -

Law Officer (Civil Law) :
There is no question of an interpretation affecting the rights of the parties in

these proceedings or the people that they were representing since they were test
cases. So there is finality in respect of the rights and interests of those people.
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