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APPENDIX: COPY OF THE SOMCHAI CASE AND
THE CRIMINAL JURISDICTION ORDINANCE
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Kowalt Bank v. Nativeal Neminces Lea. (P.C.) Livpg)

with quartesly cedtificates on behalf of the discctors. House and August
were directors but the bank was not adirector. The bank never aocepted or
assumcd aay duty of care ¢ ds the plaintifi. In the absence of fraud or
bad taith on ihe past of the bank, no Kability attached ¢o the bunk in favour

»
provided, mamely Quarterly ccetificales furnished on behalf of all 1he
directors of A.1.C.S. By the wust deed the discctors of A.1.C.S. accepted
and assumed responsibikity for the Quarterdy ocrtificates, and the directors
did not include the bank. The Comanics Act 1953 cannol alier the
constsuction of the tsust decd or snpuse =n the bank a duty asiumed by
House und August bul never assumed by the bank. .

Thus the statement of claim does 00t discloso any cause of aclion againse
the baak. The pleading would therefose be fit 10 be struck out on the
application of the defendant bank. 1y camplics, in their Lotdships® opinion
with the et cauncisted in Takare Properiies Lid. v. Rowling [1978] 2
N.Z L.R. 314, 316-217, Ramely, tha¢ the cases pleaded as causes of action

applications 10 strike out may saise difficult questions of law requiring
exiensive asgument dues nod exchade the jutisdiction 10 do sv: Garsside v,
Sheffield Young & Ellis (1983) N.Z.L R 37, ~~ . and the same priaciple
applics 10 applications under rule 134 of the High Cowst Rules and R.S.C.,
Oql. 12, 5. 8. There is a0 need fos the circwity of p durc which td

d with ab
proccodings as againat the bank.

Finally ihere s the matéer of costs. In the light of ihe conclusions which
they have seached on the appeal, theis Lordships ase of the opinion that the
bauk is catiticd against she PIAIIFT 10 its custs ia the cousts below and
before theis Loedships® Board. And, because for good reasons the dute of
wial of the action was fixed fos the mwonth of Fobruary 1990, the bank will
ul50 reccive all its onsts necessasily incurred in Peepassng for shat trial, bug
not the onsts of Preparing and presenting @ petition to this Boacd for lcave
o appeal.

Solicitors: Macfarlunes; Weay Smith & Co

s,
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SOMCIIAS LIANGSIRIPRASERT
’ AKD
GOVERNMENT OF THL UNITED STATES OF
AMERICA ano AnoTHER . . . . .

[APPEAL FRUM THE COURD OF APREAL OF HONG KOXG]

1990 May 14, 15, 16, V7;

iy 2

‘onspirac . 40 cornmiit acts—Agrecnwnt in Thailond
Clw::—‘:"'" ;:l{;::‘i:'l:‘?hmd States—Accused arresied in Hong
Kong—Whether conspiracy jassiciable i Hong Kaq;—whtlhﬂ
" auccused 0 be csuadited frain Hong K. b0 United .mnnm’
Hong l’o’nﬁCriom—Dr«;u—Dn_q wafficking—Thai Idllu’ ::
Thailand luﬁdinr in heroin and doing wcts prcparatory

i so Ui I Stotes—Arress in ong Kang—Whether
tivities ::.."i"L iband ¢ shoting offences in Mong Kong—
D Deugs Ordi (Laws of Houg Kong, 1988 cev.,

. 134), ss. 41), 39°

In Thailand s Scpicmber 188 an Amcrican uadesonves
mcal agent arvamged for the appciant, » Thai
‘:u‘l.nonal" ‘..‘ "i‘:‘lﬂ)ﬂr &m with -‘leloh. to be importcd inio the
United Statcs for sake by an 8! ! Where. Meeting vg;;:
held i which the appedant’s cousin sho pasticipated. ne
appcllamt Gsavelied 10 the nurth of Thailand 1o codlect ;)
heroin, which was delivesed 10 the ageal on 28 September. On
23 Scptcmber some of it was takicn 10 New York i a diplomatic
pouch by suother ngemt and 3 Thal police offivcr aad they
arrived the samc Jdoy. As arcanged the sppcllant and his cousin
weal to Hoag Kuag to collcct paymeat and they were asestcd.
Oa m.uizio. by the Gmm-:uné of the l:;m':oj:u;:.:‘l
merica for dheir cxiradite the 4 ¢
3..« to the magistrate his onkr. .': ;oooue’ o d in uel::‘el of csime
. 4 that bet P PP
:;“:ﬁhmllkp t:::‘pimd with others to Watfic in 2 dulgcrou.v
deug. contrary 0 common law and scction 39 of the Dangerous
Deugs Ordinance. crimes 2 and 3, thet on 21 aad 23 Scptember
respectively they trafficked in a dangerous deug, comtedry 1o
scction 4, and crime 4, that between (4 and 22 Scptembes they
did acls picparaiory so trafficking in a dangesons deug, ualrary
(o scction 4{1)(¢). The magistrate committed them 6o & reception
cEntfe o await catindition ©© the United States. The judge
dissmissed the appedant’s epplication (o the High Cowss for an
Ordcs that & wiit of habeas corpus ad subjicicnduns should ivsuc,
and the Cowst of Appeal upheld lhag decision
On appeal 1o (he Judicial Commitice:—

Poryet)
PVIe) ) ANRR &S

Loew Gaarsinis o 240 200 oyl
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ACPELLANT

RESroNDENIS

Lord Templewman, Lord Roskill, Lowd Grillaths,
l:r':i Golf of Chicveley and Locd Lowry

R
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b .
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Paine opgrinn. s
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' Dy sous Divgs Osdinance, 3. 41): scc pust, p. B,
2 L o mit aa olfence wader this Osdannoe
nh-ib)e’luﬂr m“nmcmm:ud .‘ " o?l::u amd say teles of cvidcnac

libe m 0 the provf of cossgirecy to commwt u:t wilcacs.”

ibed cial
which apply with reapecs 10 .E';:u.: that olicnec wedcr this 8:2...0. hali apply ia
atdcs

) AC 19910




Liangsiriprusert v. Unlted States (P.C.) {mi)

Held, dismissing the appeal m sclation 10 ciimes 1 and 3,
(1) that the crimes were cxteaduion ceimcs and o the magisirate
applying Hong Koag law had tu determine whethes the cvidence
established a prima facie case against (he appellant on the
A sumplion that the diugs wese to be mporicd into Joong Kong
wistead of the United Staes; that seckon 19 of the Dangcrous
Di1ugs Ordinanve did not creatc a st ¥ olt of Piracy
10 commil an offcnce wndes the Ordi ¢ but ly schated
o (ke pemalty for such common law ounspiracy and the
applicability of ipecial nedes of evidence; that (he law of
oonspisacy en Hong Kong was the same as the commun law of
conspisacy in England, and that, dingly, piracy o
[ in a dangerous .m-in long Kong cmtcred iato in
“::nd could be tricd in 73 HKon; w‘i;:ul amy act pussuant
0 that conspisacy being doae in st, pp. 24101,
U, 2444, 2310). ° one § (post. pp -

(2) That, whethes o5 a0t the Amciican agents and the Thai
police officer were co piratoss with the appcil and hiz

in, they imp d the hetoia dlegally sn acoosdance with the

. theschy pesforming in the United States an overs act
np piracy which also coastituicd tsalficking
in a dangesous drug in the United States; that, ahough the
appeliant could not have been catsadited 10 the United States
from Thailand fos deug oflences, he was voluniarily n Hoag
Kong and the correct extradition proceduscs had been foliowed,
and 30 therr was no oppeessi of judicial p or
breach of imcrational co-aity by the Government of the Unitcd
States in seching his ulu&io« fsom Hong Koag. anéd that,
therefore, the magisteatc's order for his deteation © awat
extradition was justificd in 1cspecs of crimes | and 3 (pout.
PP 242, 242G, 2430, 2518-n).

Dicia of Losd Salmon in Reg. v. Doot [1973} A.C. 807, 832
&\, H.L(E.): of Losd Diplock in Direcasr of Public Peastcutions
v. Sionehouse |1978) A.C. 5, 67, H.L(E.) snd of Roberts C.J.
:ﬂ Anorncy-Gencral v. Yeung Sun-shun 11987] H.K.L.R. 987,

. applicd. '

. Dictem of Lord Keith of Kinkel in Direcior of Pubbic
P;piul ons v. Stonch (1978) A.C. 35, 93, H.L(E.) not
& 5

Reg. v. Bow Strect Magi . Ex parsc Mackeson (1981) 75
Ci.App.R. 24, D_C. distinguished.

But, (3) allowing o ppeal in relati W crimes 2 and 4,
that section 4(1) of the Ordimaive had no catraterritorial cfleci
ad. since the Uralficking in dsugs by the appellast 10 which
those cames relved otcusred in Thailand, he thereby commitied
no offence undes section 4(1) (post. po. 252¢, 253c).

Decivion of the Cowrs of Appcal of Hong Kong {1990] 1
16L.K.L.R. 05 seversed in past.

The following cascs are refe d w i the judg of their Lordship

A v. Hayden (No. 2) (1984) 156 C.L.R. 532
Atr-India v. Wiggions (1980] § W.L.R. 815: (1980) 2 Al E.R. 393, H.L.(E.)
Asiorncy-Genesal v. Yeung Sun-shum [1987) 11.K.L.R. 987

Board of Trade v. Owen fwsn A.C.eu2; 1y52) 2 WLR 330 )1957] 1 AR

ER. a1), NL(E) . Y
recior of Public Pr ions v. | A [4978) A.C. 33; (1977] 3
WLR. 143; (1977} 2 AN E.R. ... A.L(E)
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1 AC. Liangsisiprasest v. United States r.C.)

Molmes v. Bangladesh Biman Corposation (1989) A.C. 1112; |1999] 2
W.L.R. 481; |1969] 1 Al L.R. 852, 11.1(E.)

Libmau v. The Queen (198S) 21 C.C.C. {3d) 06

Nielsen. In re (1934) A.C. 606; (1984) 2 W L R. 137; (1984]) 2 AN E.R. 81,
HL(E)

Reg v. Baster [1972) 1 Q.8. §; [1970]) 2 W.LR. 1138; (1971) 2 AN E.R.
359. C.A.

Reg. v. llo;v Street Meogistraies, Ex pare Mackeson {1988) 75 Cr.App.R. 24,
L.C.

Reg. v. David Yung Te Chow [1987] M) A Crim_R. 10}

Reg. v. Doct (1973] A.C. 807; {1913} 2 W.L.R. $32; {1973} 1 AN E.R. 940,
HLL(E)

Reg. v. Hardley [1978] 2 N.Z.L.R. 199

Reg- v. Treacy |1971) A.C. $37; [1971) 2 W.LR. 112; (I971) § AN LK.
1ne, H.L(E)

The following sdditional cases wese cintd in Mguaicnt:

" Beish Columbia Eleciric Raibway Co. Lid, v. The King [1946) A.C. 517,

r.C.

Croft v. Dunphy [1933} A.C. 156, P.C.

Maclcod v. Auoracy-General for New Sowh Wales {1891) A.C. 435, ¥ .C.

v. The Siase (1 L.R.C. (Const.) s

Mulcahy v. The Qucen (1368) L.R. 3 H.L. 306, H.1..(1 )

Noini Molven, Owner of Motor Vessel “Asya” v. Auvrncy-General for
Patestine [1948) A.C. 351, P.C.

Public Prosccusor v. Rajuppan (1986) t M.L.J. 152

Rediffusion (Hong Kong) Lid. v. Auorney-General of long Kong (19704
A.C. 1136; |1970) 2 W.L.R. 1264, P.C.

Refecence by she Govermor im Cowncil ing the ! shelf
offshore Newfoundiand (1983) 1..R_C. (Couss.) 159

Reg. v. Cho Campo Juan En Kui (uateponed), U Deccmiber 1986, Cowrt
of Appeal of Hong Kong, Criminal Appcal No. 503 of 1983

Reg. v. Lan Tung-sin, ;IM 1 H.K.LR. %

Reg. v. Masiin uossf Q.B. 272; (1956] 2 W.L.R. 975; [1956] 2 AN E K.
8. C.C.C.

Reg. v. Plymoush Jusiices, Ex patie Driver {1986] Q.B. 95; [1983) 3 W.L.R.
639; (1965) 2 AN E.R. 681, D.C.

Reg. v. Sanders [1984] § N.Z.L.R. 636

Reg. v. Shewes |1961] 7 A.Ciim.R. 276

Reg. v. Wall [1974] | W.LR. 9W; (1974] 2 AR L.R. 245, C.A.

Reg. v. Warbiveon (1800} L. R. § C.C.R. 274

Rex v. Brisoc (4803) 4 East. 164

Rex v. Cavereent {1917) | K.D. 98. C.A.

Stanley v. The Qucen §1983) L R.C. (Qvim) 32

Thompson v. Commissioner of Sump Duses (1969) | A.C. 220, 11969) 3
W.L.R. u7s; [1968] 2 AN E K. 896, P.C.

Whise v. Ridley (1978) 140 C.L.R. M2

Areeac (No. 6 of 1990) with special icave by the applicant, Somchai

Liangsiripsasees, from the judgment of the Court of Appeal of Hong
Kong (1990) | HL.K.L.R. 85 (Yang C.1., Fuad V.-P. and Huntes J.A)
given 7' "\l Oclober 1989 dismissi

‘s appeal from the

the

L i

Scars 3. delivescd on 3 May 1989 in the High Couet

(‘C(_l" nal Jusisdiciion) wicschy his application fos a wiit of habeas
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Lianguiciprasert v. United Stages (r.C.) (1994)

corpus ad subjicicndum was di I. The application arose as a 1esult
of the applicant haviag been cormmiticd into the custody of the second
respondent, the Lai Chi Kok Reception Centie, by the magisirate, M.p.
Burrell, prior to ihe applicant’s exwadition at the request of the first
pondeat, the Gov of the United States of America. -
The facts ase stated in the j dg

of their Lotdships.

Mariin Thomas O.C. and G. J. X. McCay (of the English, Hong
Koag amd New Zealand Bars) for the appclamt. This appeal involves
important issucs of Jaw and pracice. The extcadition treatics between
Thailand and the United Kingdom, sad Thailand and the Unitcd States
of Amcrica, contain mo provision fos extradition fos drug offences, and
30 the appcllant could mot be extradited 10 the United States from
Thailand {or the allcged offences. The Goverament of the United States
has attempecd o plug that gap in the trcaty between the United Siates
and Thailand Ly devising a vesy carcful plan in order 0 bring a Thai
drug deales belore the courts of the United States, becawsc the appellamt
was cntioed ¢ Hong Koag trum where extradition 10 the United States
for dvug offences is possible. One of the itsucs therefose is whether in
such circumstances &t is permissible for the governmem o seek the
appeliaat’s cxtrudition (rtom Hong Kong 10 the United States.

The appcllant’s maia coatention is that he can only be extsadited to
the United States from tlong Kong if his Juct in Thailand ld
have beem an offeacc in Hong Kong. 1izng Kong can only claim
jurisdiclion over the appcllant at conunos law or by stawte. For a
conspisacy 0 be triable in Hong Kong hing has 10 happen ia Hong
Kong, because at common law there i mo jurisdiction 10 proseceic a
foreign nationul bor what he has done in his own cuuntry. For example,
il a Freachman an English in Pagis the English courts have
no jusisdiction 1o prosccute the Frenchman. There has been no reported
casc in which it has beea held that a comspitacy formed abroad withou
any impact on England is justiciable in England. For Hong Kong to

daim j tion @ must do 30 st common flaw by
extending jurisdiction oves pitacy, or by statutc undes the Dangeous
Drsugs Ordisance.

Section 4 of the Dangerous Diugs Ordinance dues not by s terms
creale cxiratcrritorial jusisdiction and it du 50. By scction 4(1)
and (2) the other pesson selerscd 10 nccd not be in 1long Kong mor the
daagerous drug but the activity of she person charged with drug
tealficking must 1ake place in Hong Kouy.

Aocording to the law of Eagland & person cannot be prosccauted fue a
crimc unless that crime has been ¢ ed within the jueisdiction,
although there are cestai tutugy provisi o the comtrary. At
common law if acts putsuant 10 a conspiracy cntercd into in Thaland
ac carsied out in Hong Kong. any conspirator caught can be tried in
Hong Kong, because continving the conspiracy in Hong Kong givés
jusisdiction (0 the Hong Kong The g t is o dw0 bca
continviag one until it is discharged or frustrated. M acts arc domne in
fuitherance of the conspisacy im Hong Kong, the conspiracy o deemed

H
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LAC Liangsieiprasers v. United States (P.LC)

o be costinuing in Hong Koag. Overt acts ase evidence that the
agrecment is continuing. = o

The principles relating 10 extsadition arc oot in dispute. (Refercnce
was made 10 scclions 2, 10 and 26 of the Eatradition Act 1870 and
section 33 of the Misuse of Diugs Act 1971 ] Regard must be had to the
sppeilant’s conduct in Thailand 10 scc if # constituies an offence in
Hoag Kong since othenwise he cannot be extradited from flong Kong t0
the United States. A conspiracy in Thailand 10 impost drugs nto Hong
Kong is not actionable in Hong Koag if theic arc no ovest acts in 1long
Kong pursuast 10 that conspisacy. ) ) )

The drug enfoscement agents weee not in Jaw covonspiratons with
the appellant and his cousin. An agrcement Lelween two o moic
persons thal a course of conduct shall be pursued is a ctiiinal conspisacy
where that cousse, i casried out in acourdance with theis intentions,
neocssardly amounts (0 or invelves the ¢ ission of an off by onc¢

‘~o¢ more of the partics. Scction | oft the United Kingdom Crimimal L.aw

Act 1977 detincd conspiracy and pted 10 state in statutory lcrms
the law position. This :gs was mot, and acver would
have been, canied out in accordance with the intcntions of the appcllant
and his oousin. It was aot the pusposc of the agicement nor their
intention that the drugs should be imposicd into the United States 4o be
haaded over 10 the drug eaforcement agency. It would be impossibly
actificial 10 aver 1hat the physical importation of the drugs, being simply
one step in the « of duct isaged, was part of their intention,
s0 as to clothe the agents with the role of co-conspiralors loc that
puspusc alone. Certainly it was never the i ion of the 13 that the
divgi should img d fus the puitp ofac ] piracy. The
scapondents appeur o have conceded beforc Sciurs 5. that sthe ngents
were a0l co-conspisstors, snd his findings assumed that 0 be the casc.
Reliance is placed on Reg. v. Cho Campo Juan En Kui (unseported), 24
December 1986, Count of Appeal of Hong Koag, Criminal Appeal No.
303 of 1985. The covert acts of the agents were 808 acts carnied omt in
furtherance of the conspiracy.

Further, the agenis were aot i or g agent 9( the
voaspicators like aisline or post offioc officials, but were detcsmincdly
fusthering the purposes of the Governmcent of 1he United s:_m.u. White
v. Ridlcy (1978) 140 C L. R. V42; Reg. v. Skewes |l9l!l|_ 7 A.Ciim.R. 276
and Reg. v. Wall [1974] 1| W.L.R. 930 cun be distinguished. Jn the
prosent casc the causal link between the vunspisacy and the mportation
imo (he Unitcd States was beoken, because the diugs were taken into
the custudy of the Govesmncnt of the Unitcd States befase they Ich
Thailaad. The conspiracy was lustrated fsom the momeat the dsugs
came into the agents’ hasuls. )

I the agents were nol cu-conspiratoss o act in furthceaace of the
conspiracy was done in the United Seates, and il!cr_elqu_hy the law of
llong Kong the Unitcd Statcs ovusts have mo jusisdiction ‘o try the

pi s for n y entered into in Thailand. The situation i
the same as if a conspi had leaded the drugs onto an aircealt which
crashed so that the deugs werc never impasted into the United States
and accordingly 0o offcnce was commiticd in the United States. The
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casenoe of a conspiracy is that it is a course of conduct carricd out in
accordance with the intcntion of (he conspiratoss, but the agents
imporled the diugs into the United States for their own purdoscs and
not those of the conspirators, and did nol deliver the drugs 10 the
pessun the conspirators eapecicd would receive themn,

The ooaduct 10 which the courts of the h extradin
proceedings are brought must have regard is vonduct, or acts, within the
jurisdiction of 1he requesting country, which i the present case is the

sce In re Nielsen [1984] A.C. 606. The coust must decide

ordance with its own domestic taw an offence hus been
¢ ) adition is being somght. This gives
1se o tluqe Yuestions: (1) What conduct, if any, had the appellant geen
A party 10 i the United States? (2) Would the Juct of the Hant
in Thailand give jutisdiction 10 the Hong Kong courts ? (3) Did (he visi¢
lo l:;nf Ko:ig [g: l::l: p-r';()ose of collecting a share of the proceeds give
Jusizdiction ta ¢ n ong courls I 1
Urirey 4on to g I'3 s (0 extradite the appelant (0 the
With regard to the fiest question, the unly conduct relied ithi
the jurisdiction of the United States was tluz of the dr:glccnl‘:':c;:x::
agents, and so the appellant was not a party 10 tha § nation. The
Court of Appeal selicd on Reg. v. David Yung Te w [1987] 0
A.(_?l:,;n.k. $03 but that case is distinguishable.
ccateal issuc is the second question. As (o that, i
formed absoad 10 do an illcgal act in Hong Komg cannot bc.uicd u:' :l::
cowris of Homg Kong where no acts in furiherance of the conspiracy
:::e been zlerﬁnmed within its teritorial jurisdiction. The position has
n expressly seserved in and on this point by the House :
sec _g::.bv. Doos [1973) Agngﬂ po ’ of Lods
' he basic priaciple is that law is sesritorial and jurisdiction in criminal
lalfv 18 tecritosial, afthough thete are certain exceptions. It would I‘: an
of law for a conspiracy ealcred into abroay to be

®0 jurisdiction aver a conspi y {0 i drugs i

" . Lt ¥ /3 RS into

England if the atiempt to cacry out the importation fails cithe

fortuitiously ot duc to the intesvention of «, f n agents

[Relg'enw was made 10 Reg. v. Treacy (197

Public Prosecwions v. Stonehowuse {1978) A.C. 3

?‘::S:’:l C.C.(T,‘;‘ (3}]) Iﬂ;iygg“ v. Sanders {1984]) § N.7 i .. 636;
rapara . e Sise |18 LR.C. (C .) 239 .

tf-‘ﬁ};.gi) nnd Arsgugy,

GmAcu.l v. .:c..:..‘sh‘n-nw. [1987) H.K:*- '1
$ (o ¢ itd question, i may be the appcllant, by comiag to
Homg Kong with ihe imcntion af collccling his shace, n:m-iuedo

1A.C. Lisngsiviprases¢ v. United States (P.C.)

criminal offence against the law of Hong Kong, but that is inunaterial
fur the purposes of extradition proccedings 0 the United States. The
fong Kong comrt mwust consider the position as though the visit to
oullcct the moncy had taken place in ther jutisdiction.

Cume 1 charges the appellant with conspieacy (o0 trulfic ja a
dangerous deug contraty 10 common law amd scction 39 of the Dangerous
Dsugs Ordinance. The sclesence to section 39 shows that a statutory
cunspiracy is being allcged, and that camnol rclaic to a vonapiracy
vutside Hong Kong. Crimes 2, 3 and 4 charge the appellunt with
oficaces oontraty 10 section 4. The Ordinamce does not have
extratersitorial ctfect and canaot do so, since the Hong Kong legislature
had no power 10 pass legislation with extratesritorial clicct in refation to
drug offences.

The basic principle is that a foreign national is not answesable to
English criminal jusisdiciion for an act donc totally ousside Lagland, and
ncigher on a British ship wor withist} British tcaitorial waters. The
cxceplidos arc well recogaised and ase based on intesnational law, and
inchude pitucy, hijacking and other offences against aiscsaft. There is a
peesumplion that in the absence of clcar and specific words to the
contrary, an offcmce-creating ion is not i ded 10 make ocoaduct
outside the scriitorial jurisdiction of the Crown as offence triable in an
English court. [Refeicnuee was made w Air-ludia v. Wiggins {1980) 1
W.L.R. 81S; Sianley v. The Queen [1985] 1..R.C. (Crim.) 82 and Public
Prosecutor v. Rajuppan [1986) ¢ M.L.J. 152.] Crimes 2 and 4 sclate
wholly to acts by a forcign na ! within his owa couatry. It woukd be
cairaordinary if scction 4 of she Ordinance comfcired cxtratersitorial
jurisdiciion on thc Hong Kong courts in respect of such acts.

It is oppressive and aa ab of p . and docs ol confuorm with
inlcraational oomill, for a government agency o entice « criminal o a
jurisdiction from which cxiradition is available. It is comleary 10 the qule
of law that a sovercign state such as the Unitcd Stales, apprcciating (hat
it cannot fcgally extsaditc a drug tralfickes from Thailand, should employ
an underhaad mcthod such as this. Where a sovereign staté deems it
necessary (0 iy forcign mationals who arc aficcting its own national
sccurity or way of life, the rule of Yaw dermands that it should approsch
the country comcetned and ask for the person (0 be handed over.
Entrapmicnt is wot something which the law cnouurages law enforcenient
ageats 80 do. This is a policy mattcr which should be taken into

sdcsation in relati 10 whether & not the common law as ¢o
catratertitorial jurisdiction shoukd be extended. [Refescnce was made to
Reg. v. Hardey |\978] 2 N.Z L.R. 199; Reg. v. Plymouth Justices, Ex
parte Driver [1986) Q.B. 93 and Reg. v. Bow Sucet Magisirates, Ex parie
Mackeson (1931) 75 Cr.App.R. 24.)

R Alun Jures Q.C. and Michael Blanchflower., Scoiot Crown
Counscl, Hong Kong, tos the respondents. There is no issue belween
the appcllant and the rcspoadents about the enuadition aspecis of the
case.

The ?ﬂcd background is imporiant because it 1hrovs light on the
applicav.f of the proposition that all crime is local. That has never
beea the ratio of any casc other thaa thosc cascs which deal with sagsow
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issucs of venue. In Many cases in the English ocourts this century that
phrate has been used, but in all of thean some past of ¢he crime had
been comniitied in the United Kingdom.

The only jurisdictional vondition fot the trial of 4 common law Crimme
is that the Queens peace is attacked or ihscatencd: see Blacksione's
Commmentarics on the Laws of England, 2 cd. (1841), book 4, p. 2.
Conspiracy in Hong Kong is & common taw crime. Furmerly a sccond
condition cxisted in the c. law courts, because the crime, or par§
ol it, had 10 have been committed within the cousty of wial. By reason
of that sccond conditivn the first was unimportant. The old tules as to
venuc within a county have been used in secent times 10 argue that the
same sules apply 10 countrics.

English law has always irested centain actions as criminal becavse an
attack or thscas 10 the Queen's pee cxisted. English criminal Jav has
always protecied the Queen's Peace by penalising such attacks o threats
front within o+ without the realin. Scrious crimes were crimes in English

law wherever ¢ S crimes itted outside the reaten
werc viually tried outside the commoa law courts, for example by the
adniiral, ble o hal. Reliance is placed on Russell on Crime,

v
121h cd. (1964). vol. 1, p. 612; Coke's Instituies of the Laws of England,
19th cd. (1832), pan 3, pp. 1061 and 47-48; Reg. v. Mariin {1956) 2
Q.B. 272; Reg. v. Treacy [1973) A.C. 537; Siatute of Treasons 1351 (23
Bdw. 3, 5. §, c. 2); Ticason Acy 1541 (33 Hen. 8, c. 23); Act for the
Triat of Treasons 1543 (35 Hen. 8, c. 2); Statute against the Forging and
Counterfeiting of Forcign Coin 1570 (34 Cliz. 1, c. 3); Oficnoes at Sea
Act 1536 (28 Hen. 8, c. 13); Siephen’s History of ke Criminal Law of
England (1883), vol. 2, pp- 9, 12-14 and 18, and Rex v. Brisac (1803) 4
East. 164. These statuics show that the common law courts acquired the
powes 1o by setious crimes committed beyond the 1calm by the use of
specific siatulory exceplions (o the usual sules as 10 venue.

Conspiracy is a common law crime and is, Kke the crinic of aucmpt,
an auxilliacy offence staching 10 the completed offcnce. There is no
reason (o suppose that al the time when cunspiracy developed there was
hostility by (he common law towards cxtratesritorial jurisdiction. Now
that the rostrictions on venue have been abolished all comnion law
crimes altacking or thicatening the Queca's peace can be tricd withous
imsiediuem. |Referemce was made 10 Rex v. Cesenment (1917) ¢ X.B.
98.

It is not incomsistent with the oomity of aations lor somicone to be
prosecuted in England for ounspiring abtoad to attack the Qucen's
peace. In many cases there are overlapping jurisdictions. Where these is
such a conspiracy the accident of a Peison doing ao act in England
cannot be the basis lor tial and punishinent in England in relation (o
the whole cunspieacy. The very act of agrecement is the criminal offcmce,
and so the conspisators can be prosecuted even if the conspisacy is
abasdoned. Ovcrl acls arc no mote thun cvid of ke conspiracy;
theis comaission is nog o hecessary ingredient of the offence. Uader old
siatules, which created specific offemces sclatiag 10 combinstions, an
oven act may have beea exp Iy tcquired, b here might be no

F
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direct evidence of a conspiracy, but in modera conditions these may be
other evidence such as the tape recording of convessations. )

I considerations of comity are relevant, they smust be applicd by the
couits in accordance with 20th cemtury standards. They are no bar 10 the
excrcisc of jurisdiction in the prescnt case. Although the appcllant coutd
wol have been extradited fsom Thailand to the United States, the
authositics in Thailund wese investigating the mattes and permitted him
W go to long Kong, which was an act of international co-upcration,
and so there was ao mfringement of the sules of comity. )

The expression “all crime is local™ is misicadiag and has been cited
oul of context. It was assceted without authority in Macleod v. Auorney-
General for New South Walcs {1891) A.C. 435, which in amy cvent can
be distivguished because it was asserted only in the context of the extcwt
of a jocal, colonial statute. The statule refered (o im Coke's Institules of
the Laws of England, 19th cd. (1812) part 3, p. 8O, creascd ‘l:olh
Jdbcatesritorial and cxicatcrsitosial Gability. The words, wop. 80, “the
offcace is Jocall” in the ¢ tary that the ad ation of
justioc was local rather than the crime itscld. . L

The question in relation to crime 1 is not onc sclating to judisdiction

but 10 the naturc of the common law crime of conspiracy. I is a
creation of the common law cowts aficr the Restoration, and it
devel d H a backy d of law which gnased itorial
crime. It is '-nalogom to . 6 pr ive in chasacter, and ils
utility lies in forestalling nimc.'llle(eunce was made (o Mulcahy v. The
Queen (1868) L.R. 3 H.L. 306. )
En;(lisln ct’mus can (ry conspiracics foimed outside l%ngland €0 commit
offences in Eagland without evidesce of any acts in fustheranoe or
continuance in England. Reliance is placed on dicta of Lord Twcker in
Board of Trade v. Owen [1957) A.C. 602, 622-626, aad Aworncy-
Geueral v. Yeung Sun-shun [19867) H.X.L.R. 987. This case is the
se of the sitwation in Board of Trade v. Owen, and a comspiracy
cnteied into abroad 10 conwwit offences in England is triable in !anland.
[Reference was wmade 10 Reg. v. Warburion (1870) LR 1 C.C.R. 274;
Reg. v. Treacy [1971] A.C. 537 and Dirccior of Public Prosecutions v.
Stonchouse [1978) A_C. 35.) o )
Patliameat docs nt legislate for the temsitorinl extent of inchoate
crimes but lesves the subject to the cousts. Scction I 1) of the Taking of
Hostages Act 1982 provides that shere is entratcsritotial liabdlity foc
hostage taking because the offence can be commitied by uay pesson, of
whatever natiouality, in the United Kingdom os clsewhere. la section |
of the Criminal Attcmpls Act 1981 there is no suggestion that the
oflcnce of attempt to which that seclion sclates say be extraternitorial,
and 10 that is (or the cousts to detesmine. )
Absurdity scsults from a strictly teunorisl approach to I_hc crime of
conspiracy. If three men agece in Belgium 10 musder persons im l:nglaufl‘
and on their way 10 Iceland (Or an innocent purposc they lmd.m
England owing (0 bad weather, ace they indictable of must the police
wait for a murder? 1§ one of those thrce men oomes so Eagland to
atiend a funcral before the couspiracy is put into clfcct, and lawtully
scquires a map of London, wmiciding 60 use it 0 lind the place of the
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The definition of “watficking™ in scctivn 2 of the Ordinance is not a
totally cmbracing onc, becasse the word “includes” is used. To waffic in
drugs there must be mens rea involving more than knowledge of
passcssion and the aatuse of the drugs. There must be an intention 10
tralfic illicitly in the drugs. To say that the dong clorcements agents
were trafficking would be to strain impropedly the language of the
Ordimance. They were not acting as the instr of the PIratons.
An isltuminent is somcone employed by another (o effece a purpose. The
Apents were not elfccting the purpose of the conspiratoss. It would be
artificial 10 suggest thal the conspirators’ purpose was that the drugs
should be carsicd into Usited States wicspace. Their purpose was the
importation of she drugs info the United States for taflicking s them,
and the agents did not impord the drugs for that purpose. The agents®
own puiposc broke the causal Jink b n the piacy and the
importation.

(Loxo Temrieman.  Theis Locdships wish 10 hear submissions on
the validity of the legistation, if & has cxtrateeritosial effect.

McCoy (ollowing for the appcllant in relativn to whether scction 4 of
the Dangesows Drugs Osdinance coukd have extratessitosial chiect.
Macleod v. Auorney-Gencral Jor New Souh Wales [1891] A.C. 455 is
clcar awthority for coloaiat Iegislative i P € (0 pass criminal laws
baving extrateqitorial cffect. That doctsine has been followed and
applied by the Privy C. ilona b ) i The respond
argucd that that decision was without an ancestor, but in fact it was
burn of a distinguished pedigree, tv the law, & ial
statute law and the opiaions of the English law officers.

doctsine is sill the major presiisc whea colonial laws ate passed
by Park at W, é : sce the Admiralty Offcaces (Colonial)
Act 1860 (23 & 24 Vict. c. 122) und section 3 of the Courls {Colonial)
Juisdiction Act 1874 (37 & 38 Via. c. 27). Both those statetes were
cnacted on the basis that there was a terriorial kil 10 colomial
legistation. Section 3 of the Statwte of Westminster 1931 for 1he first
time cnabled the Parliument of & domision 10 make laws having
exteatersitorial operation. [Refesence was made to the long titic and
seclions 3 and 11 of the Act of 1931.] Section 3 was an cnabling
provision and did not apply to colonies: sce Britisk Columbia Electric
Railway Co. Lid. v. The King 11946} A.C. 527. ’

The position of Hoag Kong us to making cuiratcrritorial Jlaws
remained the samc as its position psior 10 the Siatuie of W, i
1931, It had no jusisdiction to Pass esisatertitornial laws until the United
Kingdom Pucliament passcd the Hong Kong Act 198S. [Refereace was
made 40 scction 1] Pasagraph (1)(b) of the Schedale to the Act of 1985
authosises Her Majesty by Ocder in Couancil to make provision for

bling the legist of Hong Kong to make taws haviag caieaterritorial
cilect. Pursuamt thescio the Hong Kong (Legislative Powces) Order 1986
was made, and it came into opersation on 6 August 1986. Scction 2(b)
pemits, for the fing time, the Hong Kong legistature 10 enske Jaws
having catraserritorial operation in selation 10 civil avittion, msircihanl
shipping and adasically jusisdiction. ‘The Hong Kong kgishnrc tan
therefore only legistase with extrasersitorial clfect fos those t:::c ariivess.

v
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The whole thrust of colonial coustitutional law is that only the
United Kingdom Pusliament may Jegislate for extratessitotial niatters:
sce the dictumn of Lord Diplock in Rediffusion (Hong Kong) Lid. v.
Aunorney-General of Hong Konug [1970) A.C. 1136a. To the entent thal
section 4 of the Dangerous Drugs QOrdinance pusports 1o exicad ©
peoscribing the conduct of forcign nationals abroad, it is ulea vires.
[Refescace was made €0 section 2 of the Colonial Laws Validity A
1865.) The begistation is sepugnant vis the Colonial Luws Validity Act
1865 t0 the Hong Kong (Legislative Powers) Ordes I9alb: ‘Repugnancy
may asise in respect of cithes antccedent or subsequent legistation.

Although it is an exiradition case, this appcal focuses on the true
pasamcicis of the criminal law and the Jurisdiction o‘l' m_lunml
constitutional law. Hong Kong is s1ill bound by kimitations. (A)‘Ol_ll(‘s do
ool cnjoy full i tional p lity and do not have legislative
omnipotence. Apast from the § ',..a:iun Onrdi ¢ and ghe Prevention
od Bribery Ordinance, which purport @ apply cxg ly 10 acts ted
ia Hong Koag os anywherc outside [long Koag, lhct_e is no Hong Kung
legislation with a specific cxisaterrisorial element. This is relevant in
comsideting what is ordinarily embeaced by Hong Kong legistative
practice, and sincc only thuse two Ovdinances in Hang Kong puspodt 10
have extraterritorial clfect, there was a cicas intention that she Dangerous
Drugs Ordi was nol intended to vperate outsidc Hong Koag. _

lcgislation docs not widinarily have extraterritotial cllcer. Reliance
is placed oa Halsbury's Laws of England, 4h cd., vol. 6 (1974), para.
1075, pp. S14-515; Refercace by she Governor in Cou«al‘mnanuu‘ the
continerid shelf offshore Newfoundiand (1985) L.R.C. (Const.) 159 and
Th v. C issioner of Stamp Duties [1969) 1 A.C. 320. Reg. v.
Lau Tung-sing (1989) | H.K.L.R. 490 was wiongly decided. The Privy
Couacil has held thal theee nust be a ceke ial n o
validate exteatersitorial lcgislation. o allow the Hong Kong courts 0
adjudicate now over alleged ceiminal acliions which (ake place, for

pl holly in G dand Id be to give the Hong Koag
legist full ignly.

As » ter of

tion # cannot be right that section 4 of the
Dangerous Drugs Ovdi pplics 10 any p u-ywhe:e. n the
world who engages in tralficking in a dangerous drug. because it would
mcan that no rckevaat conncction with Hong Kong is scquired and so
theee would be no basis for the Sloag Kong legislatuie passing such a
faw. M section 4 was incnded (o ouver acls of loreigmers commiticd
abroad which have uo impact on Kloug Kong. section 4 is ultra vires to
that exient. Csimes 2, 3 and 4 are substantive crimes fully cvnpleted in
Thailand. .

Blanchfiower toc the respoad with regasd (o sect 4 ol e
Dang Dsugs Ordi - The opcration of sccliom 4 is not scsticted
to conduct within the weniitury of Hong Kong. 30 long as & is aimied or
disecicd at Hong Kong, or these is a ecal and substantial link between
the conduct and Hoag Koug. Crimes 2. 3 and & fall within that category.
Reliance is placcd om Croft v. Dunphy (1933) A.C. 156; Reg. v. Lau
Tung-sing (1989] 1 101 | K. 490 and Neim Molvan, Owner of Motor
Vessel “Asys”™ v. Aup “encrul for Pulestine [1948) A C. 33).
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The preamble to the Hong Kong Act 1985 stalcs that it was enacted
to make provision for and in conncclion wilh the ending of British
sovercignly and jusisdiction over Hong Koag. The Act of 1985 gave
Pasliameut and the Hong Kong legislature power 10 establish Ordimanocs
which would continue after | July 1997. Prior to the Act of 1985 the
Hong Kong Iegislature could emact Iaws which had extsatersitosial effect.

The Hong Kohg Act (985 and the Hong Kong (Legislative Powers)
Ovder 1986 were passed (o enable Hong Kong, ia advance of 1997, 10
localisc United Kingdom Iegislation which had been cxtended to Hoag
Kong und which had cxtratceritorial operation. Sectiom 2 of the Hong
Kung (Legislative Powers) Order 1986 has the words “ia addition 1o any
other powes conferrcd oa the Iegislature of Hong Kong.” aad section
2(w) velates 10 a United Kingdom enaciment which has become past of
the law of Hong Kong. That was why the three categorics civil avimion,
meechunt shipping and admisally jurisdiction wese refested 10 in section
2. Others will be added. Scction 4 of (he Dangerous Drugs Ordinance is
not tepugnamt (o any United Kingdom legislation and validly has
extratesritonial clect.

McCoy in seply. The Hong Kong (Legistative Powers) Order 1986
docs not oover offences relating (o dangcrous drugs.

Cur. adv. vult.

2 July. The judgmeat of their Lordships was deli
Gnlrﬂ.ms.

d by Lono

This appeal the criminal i ional drug trade. The drig
in this case is heroim. The Federal Drug Enfoscement Administiation of
the Umited Statcs have identificd the appellamt a3 a major criminat
expuricr of heroin from Thailand to the United States and sceh his
cxtradition (rom Hong Kong 10 sirand tnial in the United States. The
magistrate in Hoag Komg cummiticd the appellamt 10 prison 0 await
extradition. The High Court dismissed the appellant’s application for
habeas corpus in which he alicged (hat he had beea unlawfully committed
by the magistrate, and the Court of Appeal dismissed the appellant’s
appeal from the judgmemt of the High Coust. The appellant will
therefose be eaxtradited to the United States unless this | d

The faco
The unchaltenged facts pl

Ll

d is cvidence bef the

gisteate are
d in the judg of the Cowst of Appeal (1990] | HK.L.R.

85, 90-91, which with some slight ion their Lordships will adopt:
“Acting upon information about the appeMant scocived over a
number of ycars by the Federal Drug Enf Adnuini ion
of the US.A. (‘D.E.A."), in August 1988, a plan was devised thag
one of their und gent td be i duced 10 the appellant
in Thailand. We will usc the name ‘Mike* by which the agent was
knows. Mike, who is Chinesc and was bora in Hong Kong, was to

posc as a member of 3 Chinese ory _ "alida i New York whit il
o ot &

a new of & [

o o
pply 1o its ¢ s

in New York.

H

H

C
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“Mike mct the appeliant on 14 September 1988 in Bangkok and
asked if he could supply heroin for the osganismtion’s New York
market. The appchlant suid that hie had ‘40 picces of stull” readily
available, ‘up Nosth.” This was undeestood as a tclerence to 40
units, (i.c. 28 kilos) of heroin. The appellant told Mike that he
would go ‘up North® and bave the ‘stulf’ (the heroin) brought down
10 Bangkok in two or three days’ time. The appellant assured Mike
thay he had conncctions so there would be no problems in gedting
the heroin owt of Baagkok. It cowld be sent to New York, via the
Philippincs, ia iwo suitcascs.

“It was agrecd that the heroin wuuld be released on a down
payment by Mike of U.S.$50,000). in answer 10 the appecllant’s
nquiry, Mike (old him that they shoukd be able (o sell the heroin in
Necw Yoik for U.S.565,000 per unit. ‘The appeliant agreed 10 this
prioc. 1t was also agreed that if the hgrowm was successfully smuggicd
‘mto New York in two suit eal ining 20 units, Mike's
share in the firsl suitcase shipment would be tea units; the appellant
would have cight shaces and the renmaining two shares would be
owacd by the othes man (also an agcat) who was with Mike at the
time of the discussions. The appeliamt agsced 10 meet Mike when
the 40 uaits reached Bangkok.

“On 16 Scptember there was a mecting between Mike and
Sutham Chokvanitphong (*S.C.’) who is the appellant’s cousin. S.C.
was there, he said, st the appellant’s behest, $o tetl Mike that the

1A.C.

appeliant e 0 Bangkok om the lollowing day afier
getling the package together.

“On 17 Sey ber the appellant duly met Mike again and they
lalked about the appellant’s experi of impri in the

U.S.A. and the uced to be carcful in a number of ways. Whea they
camc (0 discuss the shipmest of the heroim to New York, Mike
(who again was acoonpanicd by the olher agemt) said (hat his
peopic had ged for a dipl ic couties to conie 1o Dangkok
and take the hesoin 10 New York. The appellant bell in with this
acw plan. The appellant offered to give the hesoia (0 Mike that day
but Mike said his were not 1eady.

“The appellant idid that i he were o deliver the whole
consignment in onc, the U.S.350,000 down psyment would not be
cnough. The “front price’ per wait would be U.S.$4,800. They
talked about ithe appcllant’s wtivities in the drugs woddd and
arranged that the appcliant. would contact Mike sbout the delivery
plaas lates 1hat cveaing. $.C. met Mike in the evening and told him
that the police had scaiched the place where the heroin was hidden
but it had beem woved 1o safely before the police arsived. On this
uccasion, oo, Mike had the other sgent with him. These weee
turther discussions about delivery plans. -

“On 18 Scpicmbes $.C. met Mike and his companion again and
infur  Yhim shat the appellant was Bualising the plan for delivery.
The .. & men mct agaim on the following day and had discussions
about possible futurc Jdeals.
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“On the ncxt day, 20 Sepiember, the same three men met again.
This timc the appellant was alio present. The appellant told Mike
that delivery would take place at the back of the parking lot of the
hotel outside whichk they were talking while scated in the appcllant’s
car. At the appellant’s sequest, Mike went (o his hatel room and
came back with 1,200,000 Thai Bahts (the approximate cquivalcal
of U.5.350,0000). which had been provided by the D.E.A. Mike
gave the moncy, in a lwown bag, to the appcliant. The appetiam
said it would take between two €0 three houss for the delivery (o be
made and told Mike 1o wait for $.C. at the hotcl. When these two
3 Hy met it ab winight, $.C. informcd Mike that delivery
would have 10 take place on the next day becausc of police
activitics.

“Al about 6 a.m. on the following ing, 21 Scpicmber, S.C.
retuncd and 1ook Mike 10 a side street acae the hoic) parking los.
Two men drove wp in a car. $.C. said that they were his *boys.’ The
boot of the car was opencd and $.C. invited Mike to inspect the
heroin. Mike saw two bags in the boot. He opencd them and
looked ot their P d bricks wrapped in bjown
paper aad plastic. S.C. tokd his "boys’ 10 drive Mike back 0 the
hotel, which they did.

“Mike touk the twe bags 10 his hoicl room and opencd them in
the preseace of another D.E.A. ageat and a licutenant of the Thai
E)lke. He counted a total of 20 compressed bricks. Two of the

icks were not of ‘uait’ size. Mike weat ““own o the coffee shop of
the hotel where S.C. was waiting and 108d him of the discrepancy.
$.C. said he would fook into the matict and feft. The bricks were
counted agaia by the D.E.A. agent and the police licuteaant, and
the latter ook them away.

“Lates that day, the appcliant met Mikc at she hoiel and said
that be was plcased that cvesything had gone 50 wel. The appeilant
acknowlcdged that the delivery, by weight, amwunicd 10 19 units
and aot 20 as bad been agrced. There were fugther mectings
belween Mike, the appellant and S.C. oa 22 and 24 Sepicmber. It
was agreed that the (wo men would meet Mike in Hong Kong on o
about 26 Scptember 10 collcct theis share of the procceds fsom the
salc of the beroin in New York. The appcliant said that the
procceds could be imvested in the next shipment. Mike had paid
the appeliant another 70,000 Thai Datus, the oustunding balance of
the “fromt mancy’ on 22 September.

“Ou 23 Scpicasbes anothes agent ook the 20 bricks fsom the
Thai police Kicuteaant and put 10 of them into a diplomatic pouch.
The Iwo men then flew 10 New York with the pouch, arriving oun
the samc day.

“On 27 Septemiber, in wocordanoe with arrangemcnis made on
243 September, the linnt and S.C. met Mike a1 an hotel in Hong

e

Koag and th¢y worc arresied by the Hong Koag policé.
“Therc

was also atfidavit evideace before the magistrate tht the

hioeld

10 bricks, which weighcd 6.6 kilos i

with a purity of 86 per cent. The evideace also showed that 20 units

H
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of that quality of herein would command a wholesale price in
New Yock of batween U.S.32,240,000 and U.S.$2,280,000. The
approximate rctail, or ‘strect level,' value of the heroin would be
between U.S.522in. and U.S.$28m."

Upoa these facts the appellant and S.C. were indicted by a grand
jury in the United States for diug offences and a warrant for their anrest
was tisued in the United States for:

“Conspiracy to import into the United States in excess of |
kilogeam of hevoia . . . ;

“lmpoetation into the United States of in cacess of | kilogsam of
heroin . . . ; and

“Distsibution in Bangkok, Thailand of in excess of 1 kitogram of

h with § the h poried into United States . . "
Al the request of the United States lh* Governor of Hong Kong issued
10-the magisirate his order 10 p d'in a dance with the tcrms of

the Extradition Acts 1870-193S in respect of the following crimes:

“Crime 1: Somchai Liangsitiprasest and Sutham Chokvanitpheng
(also knowa as ‘Ah Bai’), on 0¢ about and bDetween | Scptember
1988 and 27 Scptcmber 1988, both dates being approximate and
inclusive, did pirc with other pessons to trafic in a dangcrous
drug, contrary 0 common law and section 39 of the Daagcrous
Dirugs Osdinance, c. 1.

“Crime 2: Somchai Liangsiriprascrt and Sutham Chokvaniphong
(also known as Ak Bai’), on os about 21 Scpiember 1988, did
traffic in o damgerous deug, comtrary (o scctivn 4 of the Dangcious
Drugs Ordinance, c. 134,

“Crime }: Somchai Liangsisip and Sutham Chokvanitphonyg
(also kmown as ‘Ah Bai'), ca or about 23 Sepicmbers 1988, d&id
traffic in a dangcrous drug, contrasy to section 4 of the Dangerous
Dregs Ondinance, c. 134,

“Crime 4: Sowmchai Liangvisiprascit and Sutham Chokvanitphong
(also known as ‘Ahb Bai’), between 14 September 1988 and 22
September 1988, boih dates being approximate and inclusive, did do
acts prepacalosy (o tralficking im @ dangerous drug, contsary 1o
section 4(1)(c) of the Daagerous Drugs Ocdinance, c. 134.%

The Extradition (Hong Kong) Osdinance (c. 236) provides by sections
2 und 3 that the powers cic. given to the Secictary of State and the
police magistrale in the United Kingdom by the Extradition Acts 1870~
1935 may be excercised, 1espectively by the Governor of Hoag Kong and
by any magistrate.
It is common ground that thesc crimes arc all extradition csimes and
that the task of the magistcate was to apply Hong Kong luw and 10
id hether the evid lisclosed a prima facie case agninst the
ant upoa the assumption that the diugs were (0 be impotted iato
m Koug sather than into the Usited Staics: sce sextion 10 of the
Extradition Act 1870 and /n re Niclsen [1944) A C. 606.
Befoee twining 10 the appellant’s specific submissions relating to the
fous crimes it will be coavenicnt fust 10 deal with two subinissions of a
1 AC 1¥YI-0
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morc geueral nature. The appellant submits that the D.E.A. ageats
were not in law co-conspisators with the appellant and S.C. The
fespondents did not argue 10 the coatsacy aad the High Coust judge and
the Court of Appcal dealt with the case upon this assumption. Whether
o wot the D.E.A. agenis should be regarded as 0o-cunspirators is not
Aa casy questipn. They wese obviowsly not Cu-comspirators 10 a plan to
sell heroin on the sireets of the United Staies as were the appellamt and
S.C. On the other hand it can be argued that the D.E.A. agents had
laken it upon themselves %0 break the law by imposting heroia inlo the
United States (Hong Koag) and wowcver iaudable their motives and
however ualikely it is that they id be p d or pumished they
arc in law 1o be regarded as co-conspirators in the agreement 16 break
the law by importing the drugs and thus o traffic in deugs; suppors for
this view is to be found in the Austrabian cases of A. v. Hayden (No. 2)
(1984) 156 C.L.R. 532 sad Reg. v. David Yung Tee Chow [1987] 30
A.Crim.R. 10). For the pwipose of deciding this appeal theis Lord: hip
do not Gnd it y 40 decide this q ion and id a0t wish 10 do
30 without hearing full srgument. Theis Laedships will therefore assuime
as dnd the Cownt of Appcal that the D.E.A. 4genis were wot co-
conspirators with the appellant and S.C.

The scooad submission asiscs lsom the fact that the 1924 Extradition
Treaty beiween the Umited States and Siam doecs not list deug offences
as extraditable crimes. And so although the local policc im Thailand
were co-operaling with the D.E.A., as appeass from the recital of the
facts, the appellant and S.C. could mot be extradited 0 the United
States from Thailand. It was obviously for this scason that the D.E_A.
luggested paymest in Hong Komg 30 that the appellast and S.C. could
be arscsted in Homg Komg and extradited from there 1o the United

The submission of the appellant is that it would be opprcusive and an

buse of p and Id mol conform with intcenational comity for a.
BOverament ageacy 10 catice a criminal to a jerisdiction frsom which
extiadition is availabic. This submission was not made cither before the
magistsate or on the application for habeas corpus and akthough raised
i the Court of Appeal it was not specifically dealt with in the judgmeat.
Their Losdships sre aot suspeiscd as i their view it is catirely without

crime between the United States and Thailand she death peaalty for
drug offences is siill scemincd in Thailand and the Thai police were co-
operating with the D.E.A. ag in their Pt 1o bang the appcliam
10 justioe in the United Statcs which was the wuntsy destined v suffer
frum their drug dealings. s these circumstamces 1o suggest that
extradition shoujd be reh d on g dy of i tional iy is
ussustaimable. If Thailand had wished 10 deal with the appcilant and
$.C. they dearly had them within their srasp. The irresistible inference
is that Thailand preferied to go along with the D.E.A. plan 10 being the
and S.C. t0 justice in the Unitcd Statcs.

As 10 the suggestion thet it was of ive or an abusc of process the
shert answer is that international crismsc 0 be fought by interaational
€O-0pEIalion briween law cafoscement agencics. i is notoriously diMiculy
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10 apprchend those at the centec of the drug trade; it is ooly theic
couriess who are ususlly caught. If the cowrts wese 10 segaid the
penctration of a diug dealing organisation by the agcrus of a law
cafoicement agency and a plan to tempt the caminals inlo a jurisdiction
from which they could be extradited as an abuse of prooess it would
indced be a red better day for the diwg barons. The appellant relicd
upon Reg. v. Bow Sircet Magistrates, Ex parte Mackeson (1981) 75
Cr.App.R. 24 but that was am entirely different casc im which a Brisish
citiccn wantcd for frawd in Eagland was removed from Zimbabwe-
Rhodesia by unlawful , mamely by s depostation ordesr which was
in the ciscumstances a disguiscd form of cxuadition and which
circumvented all the saleguards for am accwsed which are built into the
extradition p The Divisional Court, at pp. 31-32, cited with
approval from the judgmeat of Woodhouse J. in Keg. v. Harlley (1978) 2
N.Z.L R. 199, 216-217, in which ke stressed the imponance of following
the corsect Y psoceduses fof? exsradition, and ised their
discretion o prohibit the Bow Strect magistrate commiting the applicant
to s1and wial on chasges pecferted agaimst him on bis return undes the
depostation osder: 10 do otherwisc would have been 1o condonc a
fRagrant abuse of dition proced:

In the prescat case the appeant and S.C. came 10 Hong Koag of
their own frce will 60 collect, as they thought, whe illlicie peolits of theic
hesoin wade. They were present ia Homg Kung not because of any
unlawful conduct of the authoritics but because of their own ceiminality
and grced. The proper extradition proceduses have been observed and
theis Losdships reject withoul hesitation that i is in the circamstances of
this case oppressive or an ab of the judicial p! for the United
States o scek theis extradition.

Their Losdships now tura to the appclant's submissions in respect of
the pasticular crimes with which he and S.C. wese charged.

Crime 1

‘The charge is of a conspiracy 10 walfic in a damgcrous dvwg contrary
ta common law and scction 39 of the Dangerous Diugs Ordimance. One
submission may be shoetly dispascd of. The appeNant submitted that the
sefcrcace 40 section 39 of the Dangecous Diugs Ordinance imported an
allcgation of statutory conspiracy wad therefosé had no application so »
oconspisacy entered intv abruad or alicenatively was ultra vires the
powers of the Hong Kong Icgislatuse. This submission was neither raised
in any lower court mor foreshadowed in the appellant’s case. It is
without substance. Section 39 is not an wifcnve-crcating scclian bt is a
scction which liumits the penalty for conspisacy, which at comumon faw is
at lasge, #0 the penatty for the offence to which the ocoaspiracy sclates. 14
also provides that special cules of cvideace which apply 10 proof ot
ofécnces undes the Ordinamce shall also apply (o proof of a coaspisacy 10
commy ’)h offcnues. The reference to scction 39 ia the charge does no
mose 4, ./alcst the accused to thase penaldics and, more impodiantly in
an cxtradiiion case, 10 she special sulcs of cvideace. No point ariscs on
evidcace in this casc and i is ded thas, subject 60 the submissi
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which follow, the cvid tablished a prima facic case of tonspiracy
against the sppcllant and $.C,

The law of coaspiracy in Hong Kong is the same as the common law
of coaspiracy in Eagland. The appellant submits that a ocoaspitacy
entered into abroud is not a common law crime usless cither some overt
act pursuant (o the conspisacy lakes place ia England, or altcrnatively a1
least she impact of the comspiracy is felt in Enmgland. The appellans
furthes submits that the actions of the D.E.A. agents in usag the
diplomiatic bag to inipost the heroin into she United States d&d not
constitute an averl act § (1] pisacy, b the D.E.A.
agents wese ncithes 00-conspirstoss aor innoceat agents of the appeNant.

As a broad gencral statcment i is true to say ¢that English criminal
taw is lacal in its cffect and chat the common Jaw docs 80t concern itself
with cri itted ab d. The reasom for this is obvious; the
criminal law is developed 1o protect English society and not what of
othes nations which must be left 10 make and caforce such laws as they
3ee 6t 1o protoct stheir own socictics. Ta put the matics blunily it is no
dircct concern of English sociely if a crime is commiittod in another
country. 11 was foc this reason thag the law of cxtraditios was introduced
besween civilised nations so thay fugitive offenders mighs be retmrned for
Uial in the country against whose laws they had offcnded.

There have, however, from modieval tinecs beea a number of
€xceplions 1o this genesal primciple, such as fxeason, pisacy and murdes
committcd by a British subj broad. Ia mcsc times the English
Parliament has icgiststed 10 make certain oimes commilted abroad
tsiable in England, particulasly those cri which have been the swbject
of international conventioas. These has as y<t Roweves been no decision
im which it has been held that a conspitacy emtercd into abroad 1o
commit a crime in England is a common law crime triable in English

courts ia the absence of any overs act P 0 the wiracy taking
place ia England. There are however » number of dicla ia jedgmenis
sad demi v ggesting that it should be so.

3,

In Board of Trade v. Owen [1957) A.C. 602 the tespondents had
been comvicted of a conspiracy d into in Londom o dcfraud the
cxpost comstsol department in the Federal Republic of Germany into
graating an exporn Ji fos « i tals by fsavdulently representing
that the metuls would be exporicd 10 Ircland when in fact they were 0
be exposied 1o the Soviet bloc. The Flouse of Logds upheld the dccision
of the Court of Appeal 10 quash the comviction aud held that a
comspisacy in Emgland 10 commit a csime abroad was nol indictable
unless the comtempluicd crime was oae for which an indictment would
lic ia Eagland. In the of his sp . with which all theis
Locdships agreed, Lord Tucker aaid, at p. 625
“The gist of e offence being the agreement. whetlicr as not the

object is altaincd, it may be asked wiay should is not be indictable if

ihe objyect is situate abruad. 1 shink the answer 10 shis is that & is
Recesmary to recognise the olfence 10 aid in the peeservation of the
Queen’s peace snd the mainicmance of jaw and osder wathim the
sealm with which, genesally spesking. the crimi i law is alone

G
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comcerned. Fusthermore, historically it apcars to be closcly allicd in
its development 4o the law with scgard 10 acmipts.”

Then after citing a substaatial passage from loldsworth’s Hisiory of
English Law (1945) vol. V, Lord Tuckers continucd, al p. 626:
“Accepting the above as the histusical basis of the ceime of
conspiracy, it seems 10 mic that the wholc object u_l r!ulung such
a ishable is 0 preveat the commission of the
substantive offence befosc it has cven scached the tage of an
attempt, and that it is all part and parcel of the preservation of the
Queen’s peace withia the scalm. 1 cannot, therclore, acveps the
view that the Jocality of the acts 10 be done and of the object 1o l:e
attsined are matters irscievant to the criminality of the agreement.

This reasoning lcads to the conclusion that as the defraunding of Germans
in Gamm;nl's not a thucal to jsh society such a csime should be
“dealt- with by the Geimans and not by the English cousts and that if the
ish cousts will mot allow an indic los the sul ve crime o

i tment Wil lic in pect of the pisacy. But § g at the
obverse side of the ooin what shouid be the position if » conspiracy is
entered imto in Germany 60 comwmil a caime s England? Such a
w-sf&n:y is obviously a theeat 10 English and not to German society
and it would appeas that ihe Coust of Griminal Appeal and Losd Tucker
considercd that such a coaspiracy would constitule an indictablc crime in
this countsy fos Lord Tuckes citcd, at p. 627, the Jollowing passage from

the judgment of the Couts of Criminal Appeal [1957) | Q.B. 124, 191:

“In our opinion the truc sule is that a conspisacy to cunu_nit a

rinc is not indictable in this lcss she ¥
:aime ::'I::: ;o: which un mdiciment wouk; lic hese. Thar does not
mean that there must always be found a ' y provision declaring
that the crime is punishablc here, because if pessans do acts absuad
for the purposc of defrauding someonc in this country, they ase
indictablc here amd acoocdingly a conspiracy w0 do such am act
would be indictable.”

Loed Tucker also capressly resecved the (ollowing question, at p. 634:

. .. § would, however, seserve for futuse consideration the

ian whether a conspitacy in this country which is wholly to be

custied out abecoad may not be indictable !cre_ on puml that s

performance wowhd praduce s public mischicl in 'Q'lus country oy
mjure a person bere by causing hiin damage alwoad. .

ln Reg. v. Baxter (1972) 1 Q.B. | the defendant posied in Nonkcin
Ircland Jesters wrilten by him and addiessed 10 pools promotess in
Liverpool falscly claioumg that he had couecl!y llowcu‘.“ the sesules ot
ccetain conpelitivns and was calitled (0 the winnings. ‘1he claims weie
unsuccesstul and the detendant was charged on theee counts of attcmpring
10 obtain money by deceplion. Befosc arraig % the def d
that the court had no jurisdiction w tcy the dcfendamt a3 the P
were completcd whea the letters wore posted in Northera biclsad and
that ao csiminal acl had bcen iticd within the jurisd ol the
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English cousts. The recorder suled that the court had jurisdiction and
the defendant was i ¥

Direcior of Public Prosecutions v. Stonchouse [1978] A .C. S5, 67, Loid
Diplock said: . I
“Foe my pau, 1 think there would have been jusisdiction in
Baxier’s case cven if the fraudulent caims had been intcecepled in
the post whilc-still in Northers Iscland.”

In Reg. v. Doot [1973] A.C. 807 the 1 poadents, A ican citi .
formed a plan abrosd 10 imp bis intc the United States by way
of England. T'wo vans in which cannabis was comocalcd were shipped
!m, M to Svuthamp The cannabis in one van was discovesed
in Southampion and ia the other van in Liverpool from whence it was
intended 10 ship the vans 10 the United States. The sespoadents wese
charged with, inter alia, conspiracy 10 import daagesous drugs. At the
trial they conicaded that the court had no jurisdiction to Wy them on
that count since whe conspiracy had beem cntered into abroad. Lawsog J.
overruled shat submission but the Coure of Appecal cuashed the

poadcats’ conwvi Molding that the offence of conspitacy was
complcicd whea the agrecment wis made.

The lollowing poinl was ocitificd for considcration by the Vlouse of
Lords, at p. 816:

“Whether an agrcement made outside the jusisdiction of ke
Eaglish counis 10 impost a dangesous drug into England and casried
ME::& ::‘?omng it into England is 2 comspiracy which caa be tricd
in R

The House of Locds answered the question in the affimative and
restored the coavictions.

As there had been acts performed in England, namcly the impoctation
of the caanabis, in pussuance of the compiracy, Losd Pcarson who gave
the leading speech coafined himself 10 that situation. He said, at p. 827:

“On principle, apart fiom authosity, § think (and it would scem
the Couurt of Appeal uiso thowght) that a conspiracy 10 commil in
England an offcace against English law ought e be wrisble in
England if it has beca wholty or Pardy performed in England.

Lord Wilberfosce, as p. 818, expeessly rescrved his opinion on ‘the

q of whether a pitacy f i abroad 1o do an ilicgal acy

in England, but not actually implemented in England could be tsied in

England. The geacra) tenor of Lurd Salmon's spee

favowr of the view that a isacy ~niesed inlo sbsoad to commit a
o nglar

H
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“It is obvious hat a conspiracy to cairy out a bank tobbery in
London is cquaily a thrcat 10 the Qucen's peace whether it is
hatched, say, in Biuminghass or in Dressels. Accordingly, having
regard to the special natuec of the offence a conspiracy €0 commit a
ctime in Englaad is, in my opinion, an olfence against the commoa
law even when entered into abruad, cestainly it acts in furthesance
of the ocoaspitacy arc done in this country. Iheic cam i such
ciccumstances be #o doubt that the conspiracy i3 in fact as well as in
theory a real theeat 10 the Queen's peace.”

And he finishied his discussion by saying, at p. 435:

“My Losds, cven if | am wrong in thinking that a Comspitacy
hacched absoad 10 i a crime in this country may be a common
law offcnoe because it endangers the Quecn's peace, 1 agece that
thé coavictions for coaspisacy against these sesposdents caa be
supporsed on another grownd, cly, that they conspircd together
i ‘this y ithstanding the fact thas they were absoad whes
they entcsed into the agreement which was the csseace of the
conapisacy. Thal agrecment was and semained a conlinwing
agreement and they continued to comspire uatil the offence they
were conspiring 10 commit was in fact committed.”

In Dicector of Public Pr, v. Stonch {1978] A.C. 55 the
facis weec that soon alies insuring his lite in England fos he bencfis of
his wife the defendant, a man - s English public Sifc, fabricated
the appcarance of his death ‘y deowning absoad. He was cd in
Emgland with ancmpting to oblaia in England pm‘rcn)- by deoepiion.
He was oomvicted aad the Court of Appeal upheld his conviction but
ccsiifiad the following poist of law, at p. 64:

“Whether the offeaco of attempting oa 20 Novembes 1974 10
oblain property in England by deception, she final act alleged to
constitwle the olfence of attempt havimg occucred owtside the
jurisdiction of the English courts, is triable in an English court, alt
the iming acts y 1o coastitute the complcte offenoe

being intended 10 take place in England.”

The Housc of Lotds were unanimous in theis vicw that the churge
was justiciable in Englaud. The majority laid stress upon the fact that
the clfects of the defeadant’s actions weic fcht in Eugland thruugh the
fulsc scposts Of his death in the media which he intended and ant ipatcd
would eesult from his faked death and which would be followed Ly false
claims being made upon Ihe insusance COmMpanics.

The uppcllant rebies in particulas upon the following passage in the
specch of Lord Kcith of Kinkel, at p. 93:

“ln my opinios # is not the prescat law of England that an
olfeace is commilted if no clect of an act doac absond is felt there,
-4 "1hou¢h 8 was the inteation that it should be. Thus if 2 peron
0. Scottish bank of the Tweed, wheee it forms the bosdes
between Scodaad and England, weic te fice 2 viflc at sumcune oo
the Eaghsh bank, with intcst o ¥ ° ¢ actually did 30, he

el - -
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would be guilty of murder under English law. If he fired with
similar intent but missed his inteaded victim, he would be guilty of
attempted ler undes English law, because the picsence of the
bullet in England would be an intendcd elfcct of his act. But if he
pressed the trigger and his weapoa misiced, he would be suilty of
no offence. under the Jaw of England, provided at least that the
ntcnded viclim was unaware of the attempl, since no cffcct would
have been fcht where. If, howevers the i ded victim were ol
the riflc being pointcd al him, and was thes put into a state of
alarm, an effect would have been fele in Engtand and a crime would
have been commitied there. The resull may seem ilogical, and
there would appear 10 be aothing conlsary 10 international comity
in holding that an act donc abeoad intended to result in damage in
En;lnnd but which for some reason independeat of the aclor’s
voliion had no effoct there, was justici @ England. Bul if that
were 10 be the taw, | ider that it id ire t0 be d
by Pusliament. .

“Tusming ¢0 the facts of this case, 1 am of opinios that the
actions of the appcllant in Flosida, which consisted in staging a
scene i Jod to deceive people into believing that he had
deowned, had cflocts which were inteationally fclt in England.™

Lord Diplock, howeves, at pp. 66-68, cxpressed a diffcseat view. He
pointed out that if the defendant’s plan had succeeded and the msusance
companics bad been defrauded his picted crime Id have been
justiciable in the English courts and he continued, at pp. 67-68:

“The accused had donc all the physical acts lying within his
pawes that were accded to comply with the denition of a ocomplete
crime justiciable by an English court; and his state of mind at the
time he did them also satisfied the defimition of that crime. Al that
was left was for him not 1o be (ound oul befs the & ded
sonscquence could occus. Owce it is apprecisted that terrisorial
jusisdiction over a *reswlt-crims' does got depend upoa acts done by

9

oocur im England, 1 sce no grouad fos holding that an attempt 10
" 1d be justo,

in Eagland does not abo fall within the Jusisdiction of the English
onusts, motwithstanding that the physical acts inteaded o produce
the proscribed conscquences in Englsad wese all of them done
abroad. .. _ If in order o fuuad jueisdiction it wese Recessary to
prove that somcthing had been aclwally cuused to happen in
England by the acts doue by the offeader sbroad a qualilicd answer
10 the cedtified question wowid be called for. § do not think that it is
ary. So d i a with aa lificd “Yes.*™
The cditors of Smith and Mogan's Criminal Law, 6th <d. (1988);
suppost Lord Diplack’s view of the law., They waote, a1 p. 299:

“Itis submitsed that, whese D has g0nc beyond mese prcparation,

the bewer view is shat it is immaterial that mo effect occwrs im
England. Why should the scsult have beea diffesent if D had beca
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‘rescucd’ fsrom the sea and confessed before any tcpost of his death
appeated in England?™
The cditars cxpress a similas view in fespect uf ounspiracy, at p. 2649:
“At common law, an agiceincint abroad €0 commit @ crisne in
Eagland is indictable if the partics act in England in conoert and in
punsuaace of the agreesneit. Whether such a conspiiacy is indictable
it the partics take no steps in England 1o impleencat it has not beea
decided. 1 is swbmiited that ahe betier view is thar any of the
pastics caleting the jurisdiction ducing the continwance of the
agreemct should be indiclable at common law.”

In Adorncy-General v. Yeung Sun-shun [1987) ILK.L.R. 987 the
respoadents had been charged with conspiracy 10 impost elephant tusks
into Hong Komg in breach of the Impoct and Expoct Osdinance and the
Animals and Plants (Protection of E gesed Species) Ordinance. The
‘l‘!pu‘cm had agrced is Macau 1o ‘plhco-sks!olhm. Kong. They
beibed the assistant purser 1o misdescribe the ivary on the cargo
manifest. The oficacc was discovesed when the vessel carrying the tusks
was imtcicepted by officers in Hoag Kong watcss. A diswict
judge who tried the case acquitied the tespondents on the f:1 J that
not onc act had been done by aay conspirator in Hoag Koag 10 facilinte
the impostation of the tusks into Hong Kong. ‘The Court of Appeal
scvcuscd his finding. Roberis C.). said, at P 9972 E .

“As s00n as the ivory was carried into llong Kong waters, these
were acts of perf of the comspisacy within the jurisdiction.
They wese innocent acts, in the case of the masier of the vessel,
who had no kaowledge of the offence, asd guilty acts by the
assistant p who had miisdescsibed the ivacy ou the manifest and
kncw what was canlcmplated.”

The respondents scly upon the following obiter vbservations of
Robests C.1., at p. 998:
~1t has not been acocssary for us 1o comsider the fusthes ucstion
of whether a conspiracy, formed abivad, 10 commit an offeace in
Houg Kang, is within the jurisdiction of the Hoag Kong cowsts i uo
acts im fustherance of the isacy arc cc sticd hin Houng
Komg. i
“In principle, however, we are uot unsympathetic to the view,
expuessed in recent cases, that the tesritorial basia for jurisdiction is
becoming ourmoded, and that im such ciecumstances the blong Kung
courts should assunc jurisdiction upum the basis thae: (=) the
comspicacy is aimed at Hong Kong and intcnded to bring abowt a

becach of the peace here: (b) since the ¢ cy is not di ) a0
the id of cthe y wh s 4 into, the coudts of
that comnury could raise no « ble vbjectian to this on

“This ap, W Reg. v. Treacy (1971] AC
537, 561-562 per 1osd Diglock; Libwsen v. The Queen (1983) 21
C.C.C. (34) 206, in the Sur'emc Court of Canada; snd Mhorapara
v The Stare 1HOREI 1 R € ICnnee A 21C e Piembabna
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“Thus those who conspire in Macuu 10 send a parcel bomb 10
Hong Kong should be triablc hese, even if for sume rcason the
paroel does not asrive within the Tersuony.”

The passage in Reg. v. Treacy (1971) A.C. 537 10 which Robeus C.J.
rcters is the crlebrated discwasion by Lord Diplock of the bounds of
ocomity and the judgment of La Focest J. in Libman v. The Queen, 21
C.C.C. (3d) 206 contains a most valuable aaulysis of the Eaglish
authositics on the justiciability of crime im the English couns which ends
with the followiag conclusion, at p. 221:

“the Eaglish courts have decisively begua 10 mave away from
dcfinitional obsessi and technical formulations aimed at findiag a
singlc sitws of a crime by locating where the gist of the crime
occurced or wh it was plcted. Rather, they now appeas to
seck by an examination of relcvans policies 0 apply the English
Criminal law where a substantial measuse of the activitics constituting
8 crime take place in England, and restrict s application in such
circumstances solely in cases where it can seriously be acgucd on a
fcasonable view that these activities should, om the basis of
inlcralional comity, be dealt with by another country.” ’

Apart from the dictum of Lotd Keith of Kinkel in Director of Public
Prosecusi v. Stonch [1978] A.C. 55, 93, therc is mo afrmiative
statcment im the authosities that am inchoate crime is not justiciable in
England unless its cifect or some action Puisuant 10 the crime takes
Place in Eagland, and there ase the dicta of the Coust of Appeal, Locd
Diglock and Lord Salmos 10 the contrasy effect. As Lotd Tucker
pointed omt in Board of Trade v. Owen |195’7| A.C. 602, 626, incho.
crimes of conspisacy, atsempt aad incitement developed with the peincipal
object of Irusisating the commission of a contemplatod crime by asscsting
and punishing the offendcss before they committed the crime. If the
inchvale crime is aimcd as England with she conscqueat mjucy to
English socicty why should the English courts aot accept jurisdiction s
try it if the suthosities can lay hands va the offenders, either because
they come within the jusisdiction or through extradition peoccdures? If
cvideace is obtained that a ¢ 38 ocll operating sbroad is placsing a
bombing campaiga in Londom what semse can there be in the authossties
holding their hand snd not acting ustil the celt comes to England 1o
plant the bomby, with the sisk that the scrrorists may slip thiowgh the
nct? Extrudition showld be sought before they have a chance W put theic
plan into action amd they should be wicd for the conspitacy or the
attempl as the casc may be. Fuithesmoce, # one of the conspirusns
should chauce to come so Lingland, for wh purpasc, be should be
:h;:dlo asecss and wial for the criminal agicement he has eateicd into

1{ .

The Law Commission in their Working Paper No. 29— Tecsitorial
and Extratesritosial Extent of the Crir™ Law™ published in 1900 said,
a1 p. 54, para. 96: [§ )

“As 0 compiracics abscad 0 it offenoes in England, we
take the vicw thal such comspiracics should nol comstiuase offences

G
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i English law unlcss overs acts pursuant thereto take place in
England.™

But why should an overt act be ncoessary 1o found jusisdiction? In the
Case of conspiracy in England the crime is oumplete once the agreement
is madc and no further ovest act meed be proved as an ingredieat of the
crime. The only purpose of looking for an ovest act in England in the
casc of a conspiracy catered into ubtoad can be to establish the link
b the picacy and England or possibly to show the conspiracy
is continuing. But i this can bec established by othes cvidence, for
cxample the taping of conversations b the conspirators showing a
firm agreement to commil the crime at some futwic date, it defeats the
preventative puwipase of the crime of conspisacy to have 1o wait ustil
sume ovest act is perf: din pu of the pisacy.

Unfortunately in this cemtury ciime has ceascd 10 be fargely bocal in
ocigin and effect. Csime is sow csiul oa s intcrnational scale and
the common law smwst face this new reality. Their Lordships caa find
wothing in precedens, comily o5 good sensc that showld inhibit the
common law from icgarding as justiciable in Esgland inchostc crimes
committcd abroad which ase intcaded 10 result i the commissivn of
criminal offcaces in England. A dingly a piracy emicicd into in
Thailand with the intention of ittng wminal offcace of
uallicking in drugs in Hang Koag is justiciable in Hoag Kong cven if no
ovest act pussuant (o the conspisacy has yet oocursed in Hoag Kong.
This then is a sulficicnt tcason ta justify the magisteate’s ordes under
cnme L.

These is a fusther grouad on which the magistsate’s order under
crime 1 is justified and this applies also 10 the crime 3 which allcges
trafficking contrary 4o section 4 of the Dangerous Drugs Ordinance un
23 September 1988. This was the date on which the D.E. A agents tuok
the drugs imto the United States in the diplomatic bag and thus imporsted
them info the United States (or Houg Kong for the pusposes of the
extcadition proccedings).

The drugs were impocicd into Hong Kong (United States) in breach
of scclion 4 of the Oidinance and in the manner intended by the
appetlant and S.C. M the D.E.A. agents had been co-conspisators or if
they bad been innocent couticrs wnawarc of what thcy were carrying
both the appellant and S.C. wowld have been cruminally kable for the
a ion. The i i id have been an overt act carried ous

g

n of the © pitacy, thus brimging the case within the direcs
authasity of Heg. v. Door (1973) A.C. 87 for the purposc of crime |1
and lJ have blished 1rafficking Ly importation for the pwpose of
crime 3. The appcitant howeves subnmits that the fact thae the perisons
whomn the appeliant and §.C. bekieved were } 10 their criminal plan
0 scll heeoin in the United States wese i tenth lnw officess beesks the
chain ¢ )usaliu and thut the importation cannut be atisibuted to

ceimmine ivity on their past. Theis Londships ¢ P this

submission- The heroia was imporsed illegally and a3 imcadod by the

[ . the crumindity «i wh:cis ustenr veves wanrd - 8 they cannot
e abt

be pemmitied 10 ta. Cenbaef

i it inintyiis
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plan intcnded 10 hand them over s0 justice. If the appellant's submission
13 acocpied it will go (ar 10 frusirase the actions of undescover law
ofticers who penetrate drug ing sings and oblain evidence by
appeasing to co-opesaie in their plans.

Crimes 2and 4°

These charges sciate to the activities of she appcllant and S.C. in
Thaitand. Crime 2 chasges wafficking contcary to seciion 4 of the
Ordinance on 21 Sepicmber 1988 which was the day on which the
hesoin was handed 0 the D.E.A. agents im Bamgkok. Crime 4 charges
daing acis prcpacatory to Walficking in a dengcrous diug conltary (o
scction 4(1){c) of the Ogdi b 14 Scptembes and 22 Scpsemb
1988 which covers events in Thailand from the firse mecting betweea the
appeliant and the D.E.A. agents, the appcilant’s jousney to the nosth of
the comntry 1o collcct the deugs and the pay of the bal of the
“upfront” y fos the herow which the appeliant handcd over o the
D.E.A. agents. The activitics of the appellant covesed by both crimes al)
took pluce im Thailand and it is swbmiticd that they du mot contravene
the Ordinance because om its true vonstsuction soction 4 of the Ondinance
has no extratestisosial effcct, or alicmatively i 4 does Puspost 10 have
cxtratersstonial cffect it was wlira vises the powes of the Hong Kong
legisinture (0 pass such legislation.

When app hing the of a satule, particularly a
ctiminal statsic there is & sirong peesumption. that it is nos imtended 10
have cxtratessitorial effcct and clear and specific words are sequised to0
show the comtrary: see Air-India v. Wiggms [1980) 1 W.L.R. 815 and
Holmes v. Bangladesh Biman Corpovation (1989) AC. 1112. This

wenption arises from the asaumpiion thal the legisiature does not
intcad 0 intrude the aflains of other ics which should be Ict
10 order affairs withi theis own boundarics by their own laws.

Scction 4, uades which the charges are laid, provides:

“(1) Seve undes and im acooedance with this Ordinance or a
licence gramted by the Di h des, no p shall, on his
own behall or on behalf of any othes persom, whether o mot such
other person is in Hoag Koag—(a) traffic in a damgcrous drug;
{b) olfes 10 iratfic in a damgerous derug or im 8 substance he belicves
10 be a demgerous deug: o (c) do or offer 10 do an act peeperaiosy
to or (os the of ualiicking ia a Jangesous drug or in a
substance he believes to be a dangerous drwg. (2) Subsecliva (1)
shall apply whether or not the dangerous deug is in Hong Koag os
is o be imporied into blong Kong ox is asocestained, appropriated or
n exisicace.” . .

Seoction 2 defines tsaffacking and imparting;
“'tsafficking,’ in rclation 1o a daeg deug, includes importing
into Hong Kong, enposting from Hong Kong, procusing, supplying
0¢ otherwise dealing in or with the damgerous doug, and ‘valic s p
dangesous diug’ shall be constsmed accordingly: ‘impoin’ means 1o
hingwumnbcbto-ﬂuiuomxm‘m any other counury,
23 the case may be, by land. 2ir 05 wates.”

[
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If this section is intended 10 have exwsatessitosial effcct it would
miean thas the Hong Kong Mcgistatuse has taken o upun itself o make
the supply of a diug such as barbitone, (u dangcrous diug withia the
mcaning of Schedulc 1) by a dentist 10 a patient in Bangkok a crimiaal
act unless the dentist is segistered under the Hong Kong Dcniists
Registration Ordinaace (c. 156): sce the defimition of walficking which
includes supply and scciion 22 and section 2 which authosise 2 scgistercd
deatist o supply diugs for the purposc of bhis practioc. Such an absurd
cxamplc mcecly shows that it cannot have beea the intemtion 1o take a
powes o treat, as criminal, activity taking place in is entirety in another
country. Furthermore the woeding of section 4(1) so tas frum expressing
a cicar catsatesritorial cffect poiats o the comtensy conclusion. The
words “whether or not such other person is i Hong Kong” in soction
41) would be supcefivous if the i was imtended 0 have
extsaterritosial cffcct; the pheasc is qused in coatrast to the peison
tiatficking who is by implication assuméd (o be in Hong Kong.

I is tuc shat the activity in Thailand covered by ciimes 2 and 4 was
intcaded 10 have she wiimate sesult of importation ko Hong Koag
(United States) but ehat | of the activity clothe scction 4(1)
with extratceritorial effcct in tespect of activity simed at Hong Kong,
because swbsection (2) provides subsection (1) shall apply “whether
or 0ol the dangecous deug . . . is (0 be imporied into Hong Kong. " So if
swbsection (1) is to be given cxtratcrritosial cffoct must cover alt
exsratcentorial ialficking snd not merely walficking wimed at inmposting
drugs imto llong Kong. Theis Losdships are satisicd. for she reasoas
shey have given, that section 4(1) canmot bear this construction and thus
i is limited 10 uctivity of an accwscd within the teasitory of Hong Kong.

In the light of this wn of the Osde # is unnccessury for
their Losdships (o capscss any view on she moce far-rcaching submission
that it was im amy cvemt wlira vires she power of the Homg Kong
legislature 0o legislate with extratcrsitorial cffcct.

Their Lordships will thesclore humbly advisc licr Majcsly shat 1he
appeal oughe to be disinissed in sclation 10 the magistiaic’s urder on
crimes | aad 3 but that the appeal ought 10 be sllowed ia sclation 10 the
magistratc’s oeder on crimes 2 and 4 and the order quashed 10 that
cxtent. In sclation 0o crimes | and J the appcllant oughtt (0 sremain in
custody (o await cutradition.

Sohcitors: Philip Conway Thomns & Co., Mafurlunes.



CAP. 461 Criminal Jurisdiction

An Ordinance to make provision about the jurisdiction of courts in Hong

CHAPTER 461

CRIMINAL JURISDICTION

Kong in relation to certain offences and for connected purposes.

[8 March 1996) L N. 130 of 1996

Short title

(1) This Ordinance may be cited as the Criminal Jurisdiction Ordinance.
(2) (Omied as spent)

Offences to which this Ordinance applies

(1) This Ordinance applies to 2 groups of offences—
(a) any offence mentioned in subsection (2) (a “Group A”offence);
and
(b) any offence mentioned in subsection (3) (a “Group B” offence).
(2) The Group A offences are—
(4) an offence under any of the following provisions of the Thefit
Ordinance (Cap. 210)—
section 9 (theft)
section 17 (obtaining property by deception)
section 18 (obtaining pecuniary advantage by deception)
section 18A (obtaining services by deception)
section 18B (cvasion of liability by deception)
section 18D (procuring false eatry in certain records by
deception)
section 19 (false accounting)
section 21 (false statements by company directors, eic.)
section 22(2) (procuring the execution of a valuable security
by deception)
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scction 23 (blackmail)
section 24 (handling stolen goods)
(h) an offence undcr any of the following provisions of the Crimes
Ordinance (Cap. 200)—
section 71 (forgery)
section 72 (copying a false instrument)
section 73 (using a false instrument)
section 74 (using a copy of a (alse instrument)
section 75 (posscssing a false instrument)
section 76 (making or possessing equipment for making a
false instrument)

(3) The Group B offences are—

(a) conspiracy to commit a Group A offence;
(b) conspiracy to defraud;

(c) attempting to commit a Group A offence;
(d) incitement to commit a Group A offence.

(4) The Governor in Council may, by order in the Gazette, amend
subsection (2) or (3) by adding or removing any offence.

(5) No order shall be made under subsection (4) unless a draft of it
has been laid before and approved by resolution of the Legislative Council,
and section 34 of the Interpretation and General Clauses Ordinance (Cap. 1)
shall not apply in relation to any such order.

3.  Jurisdiction in respect of Group A offences

(1) For the purpose of this section, “relevant event” (FM¥HY), in
relation to any Group A offence, means any act or omission or other event
(including any result of one or more acts or omissions) proof of which is
required for conviction of the offence.

(2) For the purpose of determining whether or not a particular event is a
relevant event in relation to a Group A offence, any question as to where it
occurred is to be disregarded.

(3) A person may be guilty of a Group A offence if any of the events
which are relevant everts’in relation to the offence occurred in Hong Kong.

[ef- 1993 c. 36 5. 2 UK]

4. Questions immaterial fo jurisdiction
in the case of certain offences

(1) A person may be guilty of a Group A or Group B offence—
(a) whatever his citizenship or nationality, or whether or not he was
a permanent resident of Hong Kong at any material time;
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(b) whether or not he was in Hong Kong at any such time.

(2) On a charge of conspiracy to commit a Group A offence, or
conspiracy to defraud in Hong Kong, the defendant may be guilty of the
offence whether or not—

(a) he became a party to the conspiracy in Hong Kong;
(b) any act or omission or other event in relation to the conspiracy
occurred in Hong Kong.

(3) On a charge of attempting to commit a Group A offence, the
defendant may be guilty of the offence whether or not—

(¢) the attempt was made in Hong Kong;
(b) it had an effect in Hong Kong.

(4) On a charge of incitement to commit a Group A offence, the
defendant may be guilty of an offence whether or not the incitement took place
in Hong Kong.

(5) Subsection (1)(a) does not apply where jurisdiction is given to try the
offence in question by an enactment which makes provision by reference to the
citizenshjp or nationality of the person charged.

[ef 1993 ¢c. 36 s. 3 U.K\]

5. Location of events for jurisdictional purposes

In relation to a Group A or Group B offence—
(a) there is an obtaining of property in Hong Kong if the property is
either despatched from or received in Hong Kong; and
(b) there is a communication in Hong Kong of any information,
instruction, request, demand or other matter if it is sent by any
means—
(i) from Hong Kong to elsewhere; or
(ii) from elsewhere to Hong Kong.
[cf. 1993 c. 36 5. 4 U.K\)

6. Extended jurisdiction in relation to certain
conspiracies, attempts and incitements

(1) Subject to section 7(1), a person may be guilty of conspiracy to
commit any Group A offence, or of conspiracy to defraud, if—

(4) a party 1o the agreement constituting the conspiracy, or a party’s
agent, did anything in Hong Kong in relation to the agreement
before its formation; or

(b) a party to it became a party in Hong Kong (by joining it either in
person or through an agent); or

(¢) a party toit, or a party’s agent, did or omitted anything in Hong
Kong in pursuance of it,
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and the conspiracy would be triable in Hong Kong but for the offence or fraud
which the parties to it had in view not being intended to take place in Hong
Kong.
(2) Subject to section 7(2), a person may be guilty of attempting to
commit or incitement to commit a Group A offence if—
(a) the attempt is made or the incitement takes place in Hong Kong;
and
(h) the attempt or the incitement would be triable in Hong Kong but
for what the person charged had in view not being an offence
triable in Hong Kong.

7. Relevance of external law

(1) A person is guilty of an offence triable by virtue of section 6(1) only if

the pursuit of the agreed course of conduct would at some stage involve—

(a) an act or omission by one or more of the parties; or

(h) the happening of some other event,
constituting an offence under the law in force where the act, omission or other
cvent was intended to take place.

(2) A person is guilty of an offence triable by virtue of section 6(2) only if
what he had in view would involve the commission of an offence under the law
in force where the whole or any part of it was intended to take place.

(3) Conduct punishable under the law in force in any place is an offence
under that law for the purpose of this section and section 8, however it is
described in that law.

cf 1993 ¢c.365.6(1)-(3) UK.}

8.  Proof of external law

(I) Subject to subsection (3). a condition specified in section 7(1) or (2)
shall be taken to be satisfied unless, within a time specified by rules of court
made by the Chief Justice, the defence serve on the prosecution a notice—

(a) stating that, on the facts as alleged with respect to the relevant
conduct, the condition is not in their opinion satisfied;

() showing their grounds for that opinion; and

(¢) requiring the prosccution to show that it is satisfied.

(2) Insubsection (1), “the relevant conduct™ (FiM1723) means—

(a) where the condition in section 7(1) is in question, the agreed
course of conduct; and

() where the condition in section 7(2) is in question, what the
defendant had in view.
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CAP. 461 Criminal Jurisdiction

(3) The court, if it thinks fit, may permu .. .t to require the
prosccution to show that the condition is satisfied without the prior service of a
notice under subsection (1).

(4) In a trial in the High Court, the question whether the condition is
satisfied shall be decided by the judge alone, and may be decided by him before
a jury is empanelled.

(5) The Chief Justice may make rules of court specifying the time within
which a notice under subsection (1) shall be served on the prosecution.

lef 1993 c. 365.6(4)-(7) U.K]

9. Application

Nothing in this Ordinance applies to any act, omission or other event

occurring before the coming into force of this Ordinance.
[cf 1993 ¢c. 36 5. 78(5) U.K.}
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