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Business Registration (Amendment) Bill 1998

Reply to the concerns raised by the
Bills Committee at its meeting held on 24 November 98

Since the enactment of the Business Registration Ordinance (the Ordinance)
in 1959, the Commissioner of Inland Revenue (Commissioner) has all along
not been required under section 6(4)(a) to register any unlawful
business/branch. The proposed section 6(4B) ensures the integrity of
section 6(4)(a) by providing a remedy to the Commissioner under the
situation where an unlawful business/branch is inadvertently registered, i.e.
the Commissioner can remove its name from the Business Register and
publish a notice of removal in the Gazette. The power given to the
Commissioner under the proposed section 6(4B) will only be exercised
under the situation set out in paragraph (a) of section 6(4), i.e. a
business/branch is unlawful when it applies for business registration. This
proposed amendment is purely technical and involves no new policy or
change of policy.

So far, the Inland Revenue Department has not come across any
business/branch which should not have been registered by virtue of section
6(4)(a) but has been inadvertently registered. Following the enactment of
section 6(4B), the Commissioner will not exercise his power under the
section to remove an unlawful business/branch from the Business Register
except under the situation set out in section 6(4)(a).

The word “unlawful” is not defined in the Ordinance. “Unlawful” in its
ordinary meaning can be used in two senses. First, it refers to an act or
thing to which the law will not give effect, either on the ground of
immorality or being contrary to public policy (e.g. contracts in restraint of
trade). Secondly, it simply means contrary to law, whether statute law or
common law.

Hence, whether a business/branch is unlawful is a question of law and
should be decided by the court (for cases involving crimes) or other
competent authorities. The proposed section 6(4B) will not give the
Commissioner the power to make a judgement on this question. It merely
provides a remedy to the Commissioner when *“it appears to” the
Commissioner that a registered business/branch should not have been
registered because it was unlawful at the time of registration, i.e. to remove
the registration from the Business Register.

In the laws of Hong Kong, there are already certain provisions concerning
whether a business should be considered as unlawful. For example, under
section 143(1)(c)(i) of the Companies Ordinance (Cap. 32), the Financial
Secretary can appoint inspectors to investigate the affairs of a company if
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(d)

there are circumstances suggesting that the business of the company is
being conducted for an unlawful purpose. The inspectors will then submit a
report to the Financial Secretary under section 146(1) in which they will
form an opinion as to whether such business is in fact unlawful. Depending
on the findings, the Financial Secretary may present a petition to the court
to wind up the company. A similar example is found in section 95 of the
Trustee Ordinance (Cap. 29) under which the Financial Secretary may
appoint an inspector to investigate the affairs and management of a trust
company if there are circumstances suggesting that the business of the trust
company has been or is being conducted for an unlawful purpose or that it
was formed for any unlawful purpose. The inspector shall make a report of
his investigation to the Financial Secretary [section 95(3)] based on which
the court may order the winding up of the company [section 96]. (Extracts
of the relevant sections of the two Ordinances are at the Annex.)

Under the two scenarios, once the company’s unlawful status is established
under the respective Ordinances and if the unlawfulness existed at the time
when the company was accepted for business registration, the
Commissioner will invoke the proposed section 6(4B) to remove the
business registration concerned.

The Commissioner in practice will not determine whether or not a
business/branch is unlawful. ~ As explained in paragraph (c) above, the
proposed section 6(4B) will only be invoked by the Commissioner to de-
register a business/branch which is found to be unlawful. Considering that
whether a business/branch is unlawful is decided by the court or a
competent authority, the court or the authority should give the person
carrying on such business/branch the opportunity to show cause or to make
representation before it makes a decision on whether the business/branch is
unlawful. In other words, since the business/branch owner should be well
aware that investigation into the affairs of his business/branch has been
made and of the decision in respect of the investigation, a prior notice of the
Commissioner’s de-registration action should not be necessary.

Notwithstanding the above, as a good administrative practice, the
Commissioner is prepared to send a notice to the business/branch owner,
say two weeks, before he removes the registration from the register, at the
last known business or other correspondence address of the business. The
notice would inform the person concerned the Commissioner’s intended
action and his right under the proposed section 6(4C) to appeal to court if
aggrieved by the decision. With this arrangement, there is no need to send a
further notice to the business/branch owner after the publication of the
removal in the Gazette.
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93. Borrowing

{1} For the purpose of attaining the objects of the company as set out in
section 81 (or such of them as the company may have adopted), and for no
other purpose, a trust company may from time to time borrow mency provided
that the aggregate of the sums of money borrowed shall at no time exceed the
amount of the company’s capital for the time being paid up.

(2) Moneys borrowed by a trust company shall not be secured, by
debenture or otherwise, on its capital or general undertaking, but may be
secured on any of the company's property (not being property held by it on any
trust), other than the securities deposited by it with the Director of Accounting
Services under the provisions of this Part.  (Amended 9 of 1950 Schedule; L.N.
16 of 1977)

94. (Repealed 84 of 1970 s5.2)

95. Investigation by inspector

(1) The Financial Secrelary may at any lime appoint an inspector to
investigate the affairs and management of any trust company if it appears to the
Financial Secretary that there are circumstances suggesting—

(a) that the trust company has committed a breach of trust;

(#) that the business of the trust company has been or is being
conducted with iotent to defraud its creditors or the creditors of
any other person or ctherwise for 2 fraudulent or unlawful
purpose or in a manner oppressive of any part of its members or
that it was formed for any fraudulent or unlawful purpose;

(¢) that persons concerned with its formation or the management of
its affairs have in connection therewith been guilty of fraud,
misfeasance or other misconduct towards it or towards its
members;

{¢£) that its members have not been given all the information with
respect to its affairs that they might reasonably expect;

(¢) that it is insodvent; or

(f) that i has failed to comply with any of the requirements of this
Part. (Replaced 9 of 1993s.5}

(1A) The Financtal Secretary may give directions as to the manner in
which and the extent to which an investigation under subsection (1) shall be
conducted. (Added 9 of 19935.5)

(2) It shall be the duty of all officers and servants of the company to
produce for examination by the inspector all books, accounts, vouchers and
other documents in their custody or contrel in relation to matters under
investigation, and to answer truly all inquiries addressed to them by the
inspector respecting any matter affecting the affairs of the company.
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(3) The inspeclor shall make 4 report of his investigation to the Financial
Secretary.
(4) Al expenses of and incidental to any such investigation shall be paid by

the company, if the Financial Secretasy so directs.
(Amended 9 of 19935.3)

96. Special provision as to winding up

a trust vompaay

(1) The court may order the winding up of a trust company in accordance
with the Companies Ordinance (Cap. 32), and the provistons of that Ordinance
shall apply accordingly subject however to the modification that the company
may ulso be ordered to be wound up on application made by the Attorncy
General if—

(@) the company has mads default in complying with a requirement
of this Part and such default has continued for a period of
2 months after notice of default has been served upon the
company; or

(b) from the consideration of the report of an inspector appointed
under secion 95 it appears that the company has committed a
breach of trust.

(2) Upon the winding up of a trust company every person who has been a
director of the compapy at any time within the period of 2 years immediately
preceding the commencement of the winding up shall be liable for the balance
unpaid on every share which he may have transferred during such 2 years.

97, Personal liability of officers of a trust company

Where a trust company holds the office of execulor, administrator or
trustee, every person employed by the company to discharge any of the duties
of such office shall, in respect of the duties entrusted to him, be personally
responsibie to the court and be subject to the process of the courl, as though he
had been personally appointed to such office.

98. Offences

(1) Any director, officer or servant of a trust company who wilfully and
with intent to defraud neglects to make any entry in the books of the company
which it is his duty to make shall be guilty of an offence triable upon
indictment.

(2) Any ditector, officer or servant of a trust company, who wilfully and
with intent to defraud makes or abets the making of any false entry in the books of
the company, or subscribes or exhibits any false document with intent to deceive
any person appointed under this Part to investigate the affairs and management of
the company shall be guilty of an offence triable upon indictoent.
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Inspectian

142, Investigation of the affairs of a company
on application of members

(I} The Financial Secretary may appoint oane or more competent
inspectors to investigate the affairs of a company and to report thereon in such
manner as the Financial Secretary may direct—

(@) in the case of a company having a share capital, on the
application cither of not less than 100 members or of members
holding not less than one-tenth of the shares issued;

(&) in the case of a company not having 2 share capital. on the
ap.plication of not less than one-tenth in number of the persons
on the company’s register of members.

(2} The application shall be supported by such evidence as the Financial
Seeretary may require for the purpose of showing that the applicants have good
reason for requiring the investigation, and the Financial Secretary may, before
appointing an inspector, require the applicants to give security in such amount
as he may require for payment of the costs of the investigation. { Amended 8 of
19845 97}

{ Replaced 4 of 1963 5. 8)
[ef. i948 c. 38 5. I64 UK )

143. Tnvestigation of the affairs of
a company in other cases

{1) Without prejudice to his powers under section (42, the Financial
Secretucy—

(@) shall appoint one or more competent inspectors to investigale the
affairs of a company and to report thereon in such manner as the
Financial Secretary may direct, if the court by order declares that
its affairs cught to be investigated by an inspector appointed by
the Financial Secretary; and

() may do so il the company by special resolution declares that its
affairs ought to be investigated by an inspector appointed by the
Financial Secretary and the company gives sccurity in such
amount as the Financial Secretary may require; and  ( Amended
6019845 98}

(¢} may alse do so if it appears to the Financial Secretary that there
are circumstances suggesting—

(i) that the business of the company has been or is being
conducted with intent to defraud its creditors or the
creditors of any other person or otherwise for a fraudulent
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or unlawful purposc or in a manner oppressive of any past
of its members or that it was formed for any fraudulent or
unlawful purpose; or  ( Amended 78 of 1972 5. 16)

(ii) that persons concerned with its formation or the manage-
ment of its affairs have in connexion therewith been guilty
of fraud, misfeasance or other misconduct towards it or
towards its members; or

(iif) that its members have not been given all the information
with respect to its affairs that they might reasonably expect.
(Added 2 of 1963 5. 8. Amended 6 of 1984 5. 98)

(2) The power of the Financial Secretary under subsection {1){c) shall be
exercisable with respect to a body corporate notwithstanding that it is in course

of being voluntarily wound up. ( Added 6 of 1984 5. 98)
[cf. 1948 c. 38 5. 165 U.K ]

144. Power of an inspector to investigate
affairs of related company

If an inspector appointed under section 142 or 143 to investigale the affairs
of a company thinks it necessary for the purposes of his investigation (o
investigate also the affairs of any other body corporate that is or has at any
relevant time been—
(2) a subsidiary or a holding company of the company,
() a subsidiary of its holding company,
(c} a holding company of its subsidiary, or
(4) substantially under the control of the same person as the first-
menliooed company,
he shall have power so to do, and shall report on the affairs of the other body
corporate so far as he thinks the r=rults of his investigation thereof are relevant
to the investigation of the affairs of the first-mentioned company.
(Added 4 of 1963 5. 8)
{ef 1948 . 38 5. 166 U.K]

145. Production of documents, and
evidence, on jnvestigation

(1) 1t shall be the duty of all officers and agents of the company and of al
officers and agents of any other body corporate whose affairs are investigated
by virtue of section 144 to produce to the inspector all becoks and documents of
or refating to the company or, as the case may be, the other body corporale that
are in their custody or power, io attend before the inspector when required so
1o do and otherwise to give to the inspector all assistance in connexion with the
investigation that they are reasonably able to give. { Antended 6 of 1984 5. 99)
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the inspector may require the director to produce to him all documents in the
director's possession, or under his control, relating o that account.
( Added 10 of 1987 5.6}

146. Inspector’s repurt

t1) The inspector may, and, if so directed by the Financial Secretary,
shull, make interim reports to the Financial Secretary, and on the conclusion of
Lhe imvestigation shall make a final repoert to the Financial Secretary.

(2)  Any such report shali be written or printed, as the Financial Secretary
directs.

(3} The Financial Secretary—

{e«) shall-—

(1} forward a copy of any report made by the inspector to the
company at its registered office;

(ti) if he thinks fit, furnish a copy thereof, on request and on
payment of the fee appointed under section 305 for a
certified copy of a document where the copy has been
prepared in the office of the Registrar, to any person who is
a member of the company or of any other body corporate
dezlt with in the report by virtue of section 144 or whose
interests as a creditor of the company or of any such other
body corporate appear to the Financial Secretary to be
affected; [ Amended 6 of 1984 5. 101)

(111} where the inspector is appointed under section 142, furnish,
at the request of the applicants for the investigation, a copy
to them; and  ( Amended 6 of 1984 5. 101)

(iv) where the inspector is appointed under section 143 in
pursuance of an order of the court, file a copy in the court;
{ Added 6 of 1984 5. 101)

(6) may cause the report or any part thereof to be printed and
published; (Replaced 6 of 1984 5. 101)

{c) may, or if such report or any part thereof is printed and
published shall, cause a copy to be delivered to the Registrar.

{ Replaced 6 of 1984 5. 101)

(4) The inspector may at any time in the course of his investigation,
without the necessity of making an interim report, inform the Financial
Secretary of matters coming to his knowledge as a result of the investigation
tending to show that an offence has been committed or that civil proceedings
ought in the public interest to be brought by any body corporate. (Added 6 of
1984 5. 100, Amended 10 of 1987 5.7)
' [cf 1948 ¢. 38 5. 168 U.K]
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