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26 March 1999 
 
Mr. T K Yeung 
Assistant Secretary (Companies) 1 
Financial Services Bureau 
18/F Tower 1 Admiralty Centre 
18 Harcourt Road 
Hong Kong 
 
Dear Mr. Yeung, 
 

Companies (Amendment) Bill 1999 
 

I am scrutinizing the legal and drafting aspects of the above Bill with a view to 
advising Members. I shall be grateful if you can clarify the following points: 
 
1. Clause 3 
 

In section 13(1) and (2) of the Companies Ordinance (Cap. 32), it is provided that 
a company may by special resolution alter or add to its articles. In the proposed new section 
13(3) and (4), a company is only required to deliver document to the Registrar if its articles 
are altered. Does it mean that a company is not required to deliver its articles to the 
Registrar if there is an addition and not alteration to the articles? 
 
2. Clause 4 
 

Why is the original section 48B(3)(c) deleted? Have any other relevant provisions 
been consequentially amended? 
 
3. Clause 5 
 

In section 48F(3), it is stated that - 
“Where there is any conflict between any of the provisions of sections 48B to 48E 
and any of the provisions of regulations made under this section, the 
second-mentioned provision shall prevail over the first-mentioned provisions.” 
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Does it mean that the provision of regulation is to prevail over the Ordinance? Would this 

section be in contravention of section 28(1)(b) of the Interpretation and General Clauses 

Ordinance (Cap. 1) where it is stated that “no subsidiary legislation shall be inconsistent 

with the provisions of any Ordinance”? Has similar provision appeared elsewhere in the 

Laws of Hong Kong or in the U.K. Act? 

 

4. Clauses 11, 12 and 28 

 

Directors’ and Secretaries’ nationalities are no longer required to be reported. 

Would relevant forms be amended? 

 

Your early reply in both English and Chinese is most appreciated. 

 

Yours sincerely, 

 

 

 

 

(Anita Ho) 

Assistant Legal Adviser 

 

c.c. Dept. of Justice (Attn: Mr. Fox Geoffrey A, Senior Asst Law Draftsman) 

Dept. of Justice (Attn: Miss Shandy Liu, Senior Govt Counsel) 

LA, (Fax No. 2868 2813) 
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27 March 1999 
 
Miss Anita Ho 
Assistant Legal Adviser 
Legislative Council Secretariat 
Legal Service Division 
8 Jackson Road 
Central 
Hong Kong 
 
Dear Miss Ho, 
 

Companies (Amendment) Bill 1999 
 

Thank you for your letter of March 26. Our reply to the points raised in your letter 
is as follows - 
 

(1) Clause 3 
This is a matter of semantics. In new section 13(3) & (4), the word “alteration” is 
used as its meaning would embrace any addition, deletion or amendment to the 
articles. 

 
(2) Clause 4 

This is to rectify an omission in the Companies (Amendment) Ordinance 1991. 
Section 48B(3)(c) should have been repealed in 1991 when section 49A(1)(b) was 
introduced. In this connection, you may wish to see the attached article from 
Professor Philip Smart pointing out the inconsistency between sections 48B(3)(c) 
and 49A(1)(b). Clause 42 of Bill aims to put beyond doubt the validity of 
distribution/redemption of shares issued after 1 September 1991 pursuant to 
section 48B(3). 



 

(3) Clause 5 

We are consulting the Department of Justice and will revert to you as soon as 

possible. 

 

(4) Clauses 11, 12 and 28 

Forms in the Companies Registry have been deregulated since February 1997. 

The Registrar of Companies will amend the forms accordingly if the proposal to 

delete the requirement to report nationality is approved. 

 

Yours sincerely, 

 

 

 

 

(YEUNG Tak-keung) 

for Secretary for Financial Services 

 

c.c. Department of Justice (Attn: Mr Geoffrey Fox, Miss Shandy Liu) 

Registrar of Companies (Attn: Mr E T O’Connell) 
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14 April 1999 
 
Miss Anita Ho  
Assistant Legal Adviser  
Legal Service Division 
Legislative Council Secretariat 
8 Jackson Road 
Hong Kong 
 
Dear Miss Ho, 
 

Companies (Amendments) Bill 1999 
 

Further to my letter dated 27 March 1999, our legal advisers have studied the 
questions you raised on Clause 5 of the Bill. Their reply is in the following paragraphs. 

 
2. Section 48F(2) empowers the Financial Secretary (FS) to make different 
provisions to relieve companies of their statutory obligations under section 48B and also to 
restrict or otherwise modify the relief given in respect of those requirements. As a 
consequent and to make it abundantly clear, if there is a conflict between any of the 
regulations and sections 48B to 48E, then the regulations shall prevail. It gives the FS 
additional flexibility in any given merger scenario and will be welcomed by the business 
community. Section 48F is based on section 134 of the 1985 UK Companies Act. 

 
3. According to section 34 of Cap. 1, the regulations made under new section 48F of 
Cap. 32 will be laid on the Legislative Council’s table
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after gazetting. They are, therefore, subject to the Council’s scrutiny and disallowance. It is 
possible for the Council to expressly empower an executive authority to make regulations 
that will restrict or modify the effects of certain provisions in a principal ordinance, but at 
the same time retain control through negative vetting procedure. As for section 28(1)(b) of 
Cap. 1, it does not apply if “the contrary intention appears” from the context of the 
ordinance in question (Cap.1, s.2(1)). 
 
4. Please let me know if you need any further information. 
 
 

Yours sincerely, 
 
 
 
 

(L W TING) 
for Secretary for Financial Services 

 
 
c.c. Department of Justice (Attn: Miss Shandy Liu) 

Registrar of Companies (Attn: Mr E T O’Connell) 



 


