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Our Ref.: C/COG, MG543 23 September 1999

Mr, Fric K.C. Ly,

i, Tang, Chen & Co.,
Room 1021, 1(V/F,

Sun Hung Kai Centre,
30 Iarbour Road,
Hong Kong.

Dear DCric,

Telecommunication (Amendment) Bill 1999

1 mentioned earlier that members of the Legal Commitice had comments to make on the
above Bill. ] understand that a Bills Committee has now becen sct up to consider it, but T do not
have any information on whether or not it has had held any meetings.

The Committee's comments arc as follows:
Clause 4 new section 7H (copy attached at Appendix A)

The term "accounting practices” in the {irst line should be replaced by "accounting
policies” and the same tcrm in the sccond line should be replaced by "accounting principles”.
The proposed terminology will be more readily understood by practising accountants.

Clause 18, new section 354 (copy attached at Appendix B)

It is assumed that this provision, which allows the Telecommunications Authority (TA)
10 enter the premises of a licensce and to inspect and make copies of documents, ctc, is not
intcnded to override legal privilege. This should be confirmed. However, even if it is
confirmed, we believe that this provision is too broad. Under the proposcd section 35A(1),
there are no qualifications or restriclions on the Authority’s power to enter the premises of a
licensce and make coples of document, nor does the Authority have to give any reason for
requiring entry. This can be contrasted with comparable provisions in other legislation which
are more clearly circumscribed; for example sections 651> and 95 of the Sceuritics Ordinance
(Cap. 333) and section 29A of (he Sccuritics and Futures Commission Ordinance (Cap. 24)
(copies attached), which require only that books, ctc. be produced on demand. Whilc scction 45
of the Television Ordinance (copy also autached) allows the Broadcasting Authority to enter the
premiscs of a licensee, this provision is qualified 1o a greater extent than section 35A and, under
subsection (3) contains proper safcguards in rclation to the preservation of confidentiality.
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The proposed section 35A should be reviewed in the light of the above and its effect should be
narrowed down appropriately.

Clause 23, new section 36D

Members of the Committee were concerned about the extensive grounds for the TA to
be able to obtain information from third partics under this clause. Although there is a
requircinent for 2 magistrate’s warrant to be obtained, the magistrate need only be satisfied that
the information sought by the TA is rclevant to its functions. This is very open-ended and docs
not afford much protection to third parties. One suggestion is that this power should be
specifically limited to situations where significant breaches of the Feleconununication Ordinance,
arc suspected (o bave occurred, particularly those rclated to anti-competitive conduct, as
suggested at paragraph 14 of the Legislative Council Rrief (relevant extracts attached at
Appendix C).

We would be grateful if you would make these views known (o the Bills Commitice.

Yours sincercly,

[ fons

PETER TISMAN
DEPUTY DIRECTOR
(PROFESSIONAL PRACTICES)
ITONG KONG SOCIETY OF ACCOUNTANTS

PMl/ay
Encls.

c.c. Clerk 10 the Bills Comunittec on the Telccommunication (Amendment) Bill 1999
(Atn: Ms. P Yeung) (Fax: 2121 0420)
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Appéndix A;
TELECOMMUNICATION C2061
(AMENDMENT] BILL 1999

(2) The Authority may issue 2 permit subject to conditions
necessary or desirable for the regulation of telecommunications under this
Ocrdinance.

7F. Tariffs

(1) A licensec shall publish its tariffs in accordance with the
requirements of its licence or directions issued in writing by the Authority.
(2) A licensee shall include in the published tariffs the terms on
which the telecommunications service is provided including—
. (@) a description of the service;
(b) discounts. allowances, rebates or credits given or allowed on
the supply of the service;
{c) the supply of goods or other services related (o the service;
(d) the payment for goods or other services related to the
service; and
(c) any other relevant information that the Authority considers
necessary as a part of the terms and conditions.

(3) A carrier licensee shall not, without the Authority's prior written
consen:, combine a number of telecommunications services into a single
tarifl without offering to its customers the services separately at individual
tarifls.

(4) The Authority may requirc a carrier licensez to provide a
telecommunications service, which the licenses includes in a tariff for a
combination of a numter of telecommunications services, separatelv at a
specilied single ta-iff.

7G. Price control

The Secretary may by regulatioas provide—

(@) for a fixed carrier licensee who is in 2 dominant position in
a teleccommunications market 1o be subject to the price
con'ro! meastres thet the Secreterv detenrines on the
advice of the Authority; and

(b) for a carrier licensee who is in a dominant position in a
seleconzmunications market specified by ‘he Authority for
“he purposes of tarif control not to charge more or less
“han its published tariffs.

7TH. Accounting practices

A licensee shall adop: the accounting practices, consisient with
2ccounting practices generally accepted, that the Autherily specifies.

HSMH: WO

oL

QZva 1ZTZ ZS8+

vZ2-60‘666T

65:ST

2l/80°d 21964



(1999 IF IR (HEET) EREE)

“ISA. BEREE - XFRIRE

() BEXBHEUTRTIROA « TEEE 2 ITGFORA S IPAL
FERBUSIEAGT IR 63 TIRELS - BMRLE: - ST T A 3,
M0 3 SPEENS ST IRR © SR GEIRT 3 1 SRR OO 5 i AT IRAR SR INS +

(2) F RIS BT IR ARG VAT BEIT IR 4705 « o SR IPRE A6 (3 0
S0 -

O) BB BRERRG AMRAR T RIRY 0 ATURE RS
) AR RRZITISM AL RIOT R E@IXAULE - HRARSIRE
KERBHAZLEEX SR8 -

@) XAWIRE SIS BT RILOHETDN TR  ERFRANS RA
ARROARRIIERRE « ROETRISOAREHEORE - QOMIEH
LRIV 8B LR L BT -

) R—

(@) EFABIAMR R LI BRE 0930k § &
w)m%*w“w&hxnimgmix-ﬁ31ﬁfﬂ%§u%«A
s RHED -
W%ﬁmmﬁﬁhAuAELut*mexﬂmaMMi-

©) EEARSERNTERS (VK DRRLR - —LER -
BB 6@ -

) (EMARSERRMRL LN EE TG RBIRIL X1

SRPMESE I T L AL (RS % - S IE R ALRA R
ﬁ*i WRALF - —FEMERIAT RS CEFRREN 6 -

RN 6 &%

TELECOMMUNICATION cz097,
(AMENDMENT) BILL 19399

“3SA. Inspection of records, docunients
and accounts

(1) The Authority or a person whom he authorizes in wriling may al
2ll reasonablc times enter the premises of a Jicensee and inspect and make
copics of, or make or take an abstract of or extract from. a document or
an account relating (o a (cleccommunications network, system, instaliation
or service conducicd by the licensce.

(2) The Authority or an authorized person in cxercising his powers
under this scction may require a licensee to produce te him the document
or account. .

(3) To cnable the Authority or an authorized person to cxercise his

 powers under this section. a licensee shall give the Authority or authorized
person aceess to the documents or accounts the Authority or avthorized
person may reasonably require for inspection, and shall produce to the
Authority or aulhorized person the docusnents or accounts as he may
,reasonably require.

(4) A documeni or accounl includes information recorded by
clectronic or other means znd the licensce’s requirement te provide 2ccess
to documents ard accounts includes a cquirem’nl ‘o provide the
apnropnalc systex for rcadmg and reducing the information itle a
wrillen form on papee.

(&) Where—

{a) =2 copy of 2 document or an account is supplicd by & persen
under this scction: of
(4) a copy of a document er an accoun: is made under this
section, and a facility of a person other than the Authority
is used <0 make the copy,
the Authority shall reimburse the expenscs shich, in the cpinion of the
Authority, have been reascrably incurred by the person in making the
copy.

() A person who, without rcasoriable excuss, conlravenes
subscetion (2} cemmits an effence and shall be liable on conviction o a
fine at leve! 6 and to impriscnment for 6 moaths.

(" A peesen who, without reascnable excuse. in purporicd
compliance with 2 requitcment made under this section, precuces a
documcat or an account. or gives information, which fic knows fo be (2'se
or misleading i1 a material pacticula: commits ar offence and shal’ be
lizdlc on summary ccnviction Lo a finc at feve! 6 and to imprisonment for
6 months

Appendix B
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Chapter: 333 Title: SECURITIES Gazelle
ORDINANCE Number:

Scction: 65D Heading: *Books, accounts and Version Date:  30/06/1997
records tv be produced
on demand

(1) Yor the purposcs of ascertaining whelher or not a registered dealer or registered dealing
parincrship complies with scction 65B the Commission and any person who produces written
authority in that behalf signed by the Commission, shall have the powers of an auditor under
soction 95(1).

(2) Tor the purposes of scction 95(3) a request made under section 95(1) by the Commission, or
by mny person anthorized by it, in pursuance of the powers vested in it or him, as the case may he,
by subsection (1) shall be decmed 1o have been made under section 95(1).

(Addcd 58 of 1985 5. 51. Amended 10 of 1989 <. 65; 1..N. 259 of 1989)
(Part VIA added 58 of 1985 5. 19)

* ‘The operation of this section is affcctcd by s. 28(4) of the Securities and Futures Commission
Ordimance (Cap 24). For convenicnce, s. 28(4) is reproduccd at the end of this Ordinance.

: " Gwiteh tanguage . Bnck!ﬂhel.lslo'lhw

Piovious Getion of enactment  Next section of emsotmont
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Cap 333 5 95 Books, accounts, and rccords to... Page 1 of 1
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Section of Enci mnt

Provious section of enaciment

v
Chapter: 333 Title: SECURITIES Gavclic
ORDINANCE Number:
Scction: 95 JIcading: Books, accounts, and Version Date:  30/06/1997

rccords to be produced
on demand

(1) On request by an auditor appointed under this Part a person who produces a writien authorjty
in that behalf under section 93(c)-

(a) u dealer and, where the dealer is a corporation or carrics ou business in partnership, the
dircctors of the corporation or the other members of the partnership, and the dealer's scrvants and
agents, shall produce any books, accounts, and records of any scouritics held by the dealer
relating 10 the decaler's business; and

(b) an auditor appointed by a dealer shall produce any books, accounts, and reeords held by him
rclating to the business of the dealcr.

(2) A dealer and, where the dealer is a corporation or carrics on business in partnership, the
directors of the corporation or the other members of the partnership, as the case may be, and the
dcaler's servants and agents and any anditor appointed by the dealer shall answer all questions
relevant to an examination and audit which arc put to him by an auditor appointed under this Part
or a person who produces a written authority in that behalf given under scetion 93(c).

(3) Any person mentioned in subscction (1) who, withont reasonable cxcuse, fails to comply with
any rcquest madce to him under that subscction, or any person mentioned in subsection (2) who,
withoul reasonable excuse, refuses or fails to answer any question put to him under that
subsection, shall be guilly of an offence and shall he liable on conviction 1o a finc of $10000 and
fo imprisonment for 2 years.

B U e e e e e
Pevious Eoction of engotmant  Noxt section of anarimant Back to the List.of Laws,
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Chapter: 24 Title: SECURITIES AND Garetle
FUTURES Number:
COMMISSION
ORDINANCI
Scction: 29A Hcading: Power to requirce Version Date:  30/06/1997
production of records
and documents

PART YV
REGULAY)ON OF REGISTERED PLRSONS' BUSINESS, L1C.

'S

(1) Where-

(1) it appears to the Commission that there are circumstances suggesting that the business of a
company which is or was at the relevant time a listed company has been or is being conducted
with intent to defraud its creditors, or the creditors of any other person, or otherwisc for a
fraudulent or unlawful purposc or in a manner oppressive to any part of its memburs, or that it
was formed for any fraudulent or unlawful purpose; or

(b) it appears to the Commission that there arc circumstances suggesting that persons conecrned
with the formation of the company or the management of its affairs have in relation to the
formation or management been guilty of fraud, misfeasance or other misconduct towards il or its
meybers; or

(¢) it appears to the Commission that there arc circumstances suggesting that its members have
not been given all the information with respect to its affairs that they might reasonably expect; or
(d) if the Commission decides 1o provide assistance to investigate a matler relating to the
company under section 59A, the circumstances giving risc or pertaining to the matter arc, in the
opinion of the Commission, of a naturc similar o the circumstances giving risc or pertaining (o a
matler referred to in paragraph (a), (b) or (c), (Added 7 0 1995 5. 2)

the Commission may give directions to the company or (o a subsidiary of the company or (o a
company substantially under the control of the same person as the company, requiring it, at the
time and place specified in the dircctions, 10 produce the records and documicnts specified in the
directions. (Amended 7 011995 s. 2)

(2) The Commission may, when acling under subsection (1), instead of giving, dircctions itsclf,
authorize any person, on producing (if requived to do so) cvidence of his authority, to require any
company referred 1o in subscction (1) to produce to him records and documents specificd by him.
(3) Where by virtue of subscction (1) or (2) the Commission or authorized person may require
production of records and documents from any company, the Commission or authorized person
may also requirc production of thosc rccords and documents from any person who appears (o the
Commission or authorized person 1o be in posscssion of them; but where the person in posscssion
of the records and documents claims a licn on thosc that arc produccd by him, the production
shall be without prejudice to the lien.

hitp://www justice.gov.hk/blis.us[/d2769881999147H34825048400194219/6¢decAd 34afbe23-09-19998000426
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(4) A power under this section to reguirc a company or other person 10 produce records and .
documoents includes the power-

(a) if the records and documents arc produced-

(i) to take copies of them or cxtructs from them; and

(3) to rcquire that person, or any other person who is a present or past officer of the company, or
is or was at any time cinployed by the company, (o provide an explanation of any of thom; or

(b) if the records and documents are not producced, 1o require the person who was required to
producc them to state, to the best of his knowledge and belief, where they arc.

(5) If a requirement to producc records or documents or provide an explanation or make a
statement which is imposcd by virtue of this section is not complicd with, the company or other
person on whom the requiremcent was so imposcd commits an offence; but where a person is
charged with an offence under this subscction in respecet of a requirement {o producc records and
documents, it is a defence 1o prove that they were not in his possession or under his control and
that it was not reasonably practicable for him to comply with the requircment.

(6) A person is abliged 1o provide an cxplanation or make a statement under this section but if the
explanation or statement might {end to incriminate him, and he so claims before providing the
cxplanation or making the statement, ncither the regnirement 1o provide the explanation or make
the statement nor the cxplanation or statement is admissible in cvidence against him in criminal
procecdings other than proceedings for an offence under subscction (9) or seection 36 of the
Crimes Ordinance (Cap 200), or for perjury, in respect of the explanation or statement but 1s
admissible for all purposcs of the Securitics (Insider Dealing) Ordinance (Cap 395).

(7) The Commission or authorizcd person shall, before requiring a person 1o provide an
cxplanation or make a statcment under this section, inform him ol the limitation imposcd hy
subsection (6) in respect of the admissibility in evidence of the requirement and of any
cxplanation provided or statement made.

(8) Where an explanalion is provided or statement is made under this scetion, the Commission or
authorized person may further require, in writing, the person providing the explanation or making
the statement 1o verify the cxplanation or statoment by statutory declaration (which may be taken
by the Commission or authorizcd person) and where a requirement under this subscetion is made,
the person to whoin it is made shall comply with the requirciment within a reasonable period as
specified in the requircment.

(9) A person who, without reasonable excuse,-

() in purported compliancc with a requirement under this section, produces records or
documents or provides or makes an explanation or statcment which he knows 1o be falsc or
mislcading in a material particular or recklessly produces records or documents or provides or
makes an cxplanation or statement which is falsc or misleading in a matcrial particular; or

(b) fails to comply with a requirement under subsection (8) or fails to do so within the period
specificd,

commits an offence.

(10) The Commission's power under subscction (1) 1o give directions 1o any company which is an
authorizced institution as defined in scction 2 of the Banking Ordinance (Cap 155) may only be
exerciscd in respect of-

(a) subscction (1)(c); or

(b) subscction (1)(d), if, and only if, the circumstances giving risc or pertaining to the matter for
which assistance is to be provided under section 59A arc of a naturce similar to the circumstances
giving rise or pertaining 1o the matter referred (o in subscction (1)(c). (Amended 7 of 1995 5. 2)
(11) The Commission shall not under this scction require or authorize any person to require the
production by a person carrying on the business of hanking of a rccord or document relating to
the affairs of a customer of his unlcss cither it appears to the Commission that it is nceessary lo
do so for the purposc of investigating the affairs of the person carrying on the business of banking
or the customcer is a person on whom a requivement has been imposed by virtuc of this scetion.
(12) Before giving divections under subscetion (1)-

http:/Awww justice.gov.hk/blis nsf/d2 76988199914 7b34825648400194219/6cdccdd34afbe23-09. 199980004261
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Cap 24 s 29A Power 1o require production of ... Page 3 of 3

(a) to any company which is an authorizcd institution as delined in scction 2. of the Banking
Ordinance (Cap 155) or 1o any company which, to the knowledge of the Commission, is the
controlicr of an authorized institution, has as its controller an authorized institution or has the
samec controller as an anthorized institution, the Commission shall consull with the Monetary
Authority; or

(b) 10 any company that is an insurer authorized undcer the Insurance Companics Ordinance (Cap
41), the Comimission shal} consult with the Insurance Authority.

(13) In subsection (12)(a), "controller" (L") means a person who is an indireet controller or
a majority shareholder controller as defined in section 2(1) of the Banking Ordinance (Cap 155).

(Added 73 01 1994 5. 3)

Previous sectlon ofonacimant  Naal seetion of ehaciment
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Section of Enactmnt

Kto e Lisiof Low

v

Chapter: 52 Title: TELEVISION Garcelle
ORDINANCE Number:

Scction: 45 Heading: Investigatlon of licensees' Vorsion Date:  30/06/1997
business

(1) Where the Broadeasting Authorily is of opinion that il is nceessary for the proper performance
of any of ifs functions under this Ordinance, it may autliorizc any person at all reasonable times
to- :

(a) enter any building or other premises in which a company to which this scetion applics carrics
on husincss;

(b) require any person whom he reasonably belicves {o be employed in connection with such
business to produce for cxamination any book, account, voucher, record, or reccipt or other
document which relates to such busincss and which is in his posscssion or under his control;

(c) examine and, if he thinks fit, take copies of, or copies of any entry in, any book, record or
other document produced in pursuance of a requircment under this section;

(d) remove any such document for further examination; and

(¢) question any director, principal officer or other employce of such company in relation to such
busincss. (Replaced 72 of 1988 s. 23. Amended 22 of 1993 5. 46) |

(2) A person who is a dircctor, principal officer or other employcee of a company to which this
scction applies shall assist and shall not obstruct a person excreising a power under this section.
(Replaced 72 of 1988 5. 23, Amended 22 of 1993 s. 46)

(3) All documents and copics thereof and all other information oblaincd under this scction shall
be treated as confidential and used only for the purpose of this Ordinance which shall include any
inquiry conducted by thc Broadcasting Authority or any committee appointed thereby. (Amended
49 0f 1987 5. 17)

(4) Any document removed i exercisc of a powcer under this scction shall be retwmed as soon as
is rcasonably practicable. (Added 72 of 1988 s. 23)

(5) Every person authorized by the Broadcasting Authority under subscction (1) shall be
furnished with a copy of the authorization and when exercising a power under this Qrdinance
shall, if requested by any person thereby affected, produce such copy for inspection by the
person. (Added 72 of 1988 s. 23)

(6) This section applics 10 any company to which section 42 applics. (Added 72 of 1988 «. 23)

) BN
Pravious soction of onagtmant  Nexd seection of enactment
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TELECOMMUNICATION c2its
(AMENDMENT) BILL 1939 i
Appendix C

(e) in subscclion (4} —
(i) by repealing “financial™:

(ii) by repealing “so imposcd™ and substituting “imposs¢ under
subsection (3) or (3A)™;

(iii) by adding “any licence condition. provision of this
Ordinance ot regulation madc thereunder of™  afler
“requirement of :

(/) in subsection (5), by adding “up te $120,000 and the Court cf

First Instance for peralty above $120.0007 after “District

Court™.

-

23. Section added
The following is added—

“36D. Authority may obtain information

(1) If a magistcate is satisfied by information on oath that there arc
reasonable grounds for believing that a person. other then a licensee. is, or
is fikely to be, ir possession cf information or 2 document that is reicvant
lo the performzance of any of the Authority’s functions or ihe exercise of
any of the Authozity’s powers. he may issue an crder that the perscr shal.
within the 'me specified in the otder, give the information or document to
the Authorily ir writing or to produce the document Lo 1he Authority. as
the case requires.

(2) A pzrson commits an oJence if he—

(¢) fails to comply wit ar: order issted under subscztion () ) or
(0} in purported cempliance with the order issued under that
subsection, knowingly gives informatior. ‘hat iz false or
misleading.
and shall 2¢ lizbie on conviction to a fine at 'evel § a=d to imprisonment
for 2 yeers.™.

24. Regulations
Secticn 373(1)h) anc (1) is repealed.

25. Section added

The foowing is added—
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Xxtract from Legislative Council Brief
on the Telecommunication (Amendment) Bill 1999

Compctition Safeguards

12. Our proposals on the principles for competition safeguards were
announced through the Legislative Council brief issued on 8 February 1999 (at

R Anncx D). Paragraphs 4 to 21 of that Brief refer to our proposals on
competition safeguards. Our principal concerns are to consolidate the powers
for the promotion of fair competition and to extend thesc across the whole
telecornmunications market through incorporating powers now provided in the
General Conditions of the FINS licences into the Telecommunication
Ordinance.

13. We propose to raise the financial penaltics [or anti-competitive
conduct as sct out in paragraph 7 of the brief at Annex I, provide for rcinedial
publicity action and permit the suspension of licences or parts thercof relating
to the services that are the subject of the breach. On the addirional civi)
remedies, we propose that the rernedy be available to all persons whao suffer
damage arising from the breaches of the provisions prohibiting anti-competitive
practice and misleading or deceptive conduct, or licence conditions or
dircctions relating to maticrs in these provisions. Action must commence
within ibree years after the commencement of the breach or the imposition of
penalty by the TA or the court as the casc may be, whichever is the later.

P .
Eé_m,.) We have consulted further on the measures o assist the TA in his
£ investigations of breaches of the Telecommunication Ordinance or licence
conditions, particularly related 1o anli-competitive conduct (paragraph 6 of the
brief at Annex D). Operational experience has shown that it is necessary to
obtain inforation from customers to determine whether a breach has or has
not occurred. Sometimes, this information is provided voluntavily. But
where this is not the case, we propose that the TA should be able to apply to a
I' magistrate for an order to require the information relevant to the allcged breach
to be provided by the non-licensee concerned.  This is to provide a safeguard
for the non-licensee to ensure that there is independunt assessment of the TA'S
requirement for the requested information.  The information obtained would
be treated in confidence and would not be released without the consent of the
non-licensees.

Interconnection

13. The principles for our proposals on interconncction are set out in
paragraphs 22 and 23 of the brief at Annex D). The clarity provided by the
proposals will facilitate interconnection agreements on a commercial basis and
thus improve competition, particularly in the local tixed telccommunications
market,




