Bills Committee on the Telecommunication (Amendment) Bill 1999

Powers of Telecommunications Authority (TA) relating to
obtaining/disclosure of information and inspection of accounts/documents, etc.

Exercise of Powers under the Proposed Section 71

At the Bills Committee meeting on 1 December 1999, the
Administration was asked to explain the circumstances under which the powers
under section 71 are to be invoked and exercised, and how third party
information is safeguarded having regard to relevant provisions in the Personal
Data (Privacy) Ordinance.

2. The proposed section 71 empowers the Telecommunications
Authority (TA) to request information from licensees relating to its business
that the TA may reasonably require to perform his functions. It also
empowers the TA to disclose the information only if it is in the public interest
to do so, subject to the requirement under S. 71 (4) that the licensee will be
given reasonable opportunity to make representations. The proposed Section
71 is modelled on the existing licence conditions (e.g. General Condition 18 of
a Fixed Telecommunication Network Services Licence and Special Condition
14 of a Public Radiocommunication Service Licence issued to operators of
Personal Communication Services at Annex A). We maintain that the powers
are restrictive and essential for the TA to carry out his functions.

3. To perform his regulatory functions properly, the TA has to make use
of the powers under the proposed section 71 to regulate the telecommunications
industry. For example, in case where there is suspected price-fixing in the
market, the TA will have to carry out investigation on the case as price-fixing
IS an anti-competitive act and is prohibited under the proposed section 7K
(Anti-competitive practice) and the licence condition. The TA will need to
obtain the relevant information from the licensee. Examples of information
required include notes of meeting(s) among the licensees in the market,
internal meeting notes, information on the mechanism and reasons to set the
price. The licensee should not refuse to supply any agreements with other
licensees, or notes of meeting on grounds that such information is the subject
of a confidential agreement. If any agreements or notes of meeting which can
prove that collusion really exists, the TA may have to disclose the relevant



content of such agreements or notes of meeting in his investigation report
subject to the requirement in section 71(4) (opportunity for affected parties to
make representations.). Otherwise, the TA’s findings and conclusion in his
investigation report may not be adequately substantiated so as to satisfy the
rules of natural justice.

4. Another example is that the TA may receive feedback from the
industry that the capacity for interconnection between networks is inadequate.
To assess whether there are really capacity constraint problems, the TA will
have to obtain from the relevant licensees information on their existing
capacity, existing traffic volume and patterns, forward planning in expanding
the capacity, bases of their forecast, implementation schedules, number and
details of customer orders outstanding, etc. The TA may need to disclose the
information received to other parties for comments, before the TA takes a final
decision, so as to verify the accuracy of the information or to satisfy the rules
of natural justice.

5. In exercising the powers under the existing licence conditions or the
future section 71 if enacted, the TA will observe strictly the provisions in the
Personal Data (Privacy) Ordinance. It is very rare that the information
requested by the TA would include personal data. If in the rare circumstances
that personal data (e.g. the identity of customers) has been included in the
information provided to the TA, the TA will maintain strict confidentiality of
the personal data as for other commercially sensitive information. The TA
will ensure that any disclosure of personal data would not be in contravention
of the Personal Data (Privacy) Ordinance.

“Fishing Expedition” by Office of the Telecommunications Authority
(OFTA) Officer

6. In its presentation to the Bills Committee on 1 December 1999, Cable
& Wireless HKT (CWHKT) made a remark that the Office of the
Telecommunications Authority (OFTA) went on some form of “fishing
expedition” and sought information from CWHKT without clearly establishing
the reasons/basis for so doing. The Administration was asked to comment on
this remark.



7. The Administration is of the view that the allegation of CWHKT is
unfair and completely unfounded and is disappointed at the making of such an
unsubstantiated remark at the Bills Committee. In ensuring the licensee’s
compliance with the Ordinance and the licence conditions, the TA may have to
request CWHKT to provide information under its licence condition General
Condition 18. The TA is always bound by administrative law to act lawfully
and not to exercise his powers arbitrarily.

A comparison of the proposed provisions in relation to request for
information, etc., in the Bill vis-a-vis comparable provisions in other
ordinances

8. At the Bills Committee meeting held on 1 December 1999, the
Administration was requested to provide a comparison of the provisions in
relation to request for information, entry to premises for inspection of records
and documents, etc., vis-a-vis comparable provisions in other Ordinances such
as the Independent Commission Against Corruption Ordinance (ICACO)
(Cap.204) and the Inland Revenue Ordinance (IRO) (Cap. 112). We have
conducted a research into the relevant Ordinances and found that the
enforcement agencies under these two Ordinances and the TA have different
duties and responsibilities and hence the scope and checks of their powers are
not quite the same. For example, the Bill empowers the TA to request
licensees to provide information relating to their businesses that the TA may
reasonably require to perform his functions (S.71). On request for
information from non-licensees, a magistrate order should be obtained before
the non-licensees could be asked to provide the information. However, under
section 51(4) of IRO, an assessor/inspector may require any person to provide
information for the purposes of obtaining full information in regard to any
matter that may affect any liability, responsibility or obligation of any person
under the Ordinance. For the same purposes, an Assistant Commissioner may
require any person to attend and be examined and to answer truthfully all
questions put to him.  Apparently, the scope of powers under the IRO and the
types of information to be obtained are much wider. The IRO therefore
contains more robust secrecy provisions (section 4). Whereas the ICACO
does not contain a general provision on the request for information, but it does
contain provisions to empower the officer authorized under the Ordinance to



seize and search anything which he has reason to believe to contain evidence
of offences under the Ordinance (see paragraph 9 below).

0. On the power to enter premises for inspecting, copying or seizing
documents, section 51B of the IRO requires that while search can only be
carried out under warrant, the power to search, once exercisable, extends
virtually to any premises and any document that belongs to anybody. In
contrast, section 35A of the Bill empowers the TA or his authorized person to
enter only premises of licensees for inspecting, copying or extracting
information relating to a telecommunications network, system, installation
or service conducted by the licensees. Such power is more restrictive and is
necessary for the TA to ensure compliance of licensees and may have to be
carried out routinely in form of regular checks. Regarding entry into
premises for inspection and seizure of information relating to criminal offences,
the ICACO (under certain circumstances in sections 10 and 10C) does not
require compulsory application for a warrant before seizure of anything that
the authorized officer under the ICACO has reason to believe to contain
evidence of any offence under section 10 of the ICACO. On the other hand,
the existing section 35 of the Telecommunication Ordinance requires that the
entry to premises for dwelling purposes for search of anything of which the
TA or his authorized officer reasonably suspects that an offence under the
Telecommunication Ordinance has been committed, should be pursuant to a
warrant by the magistrate. Relevant extracts of the IRO and the ICACO are
attached at Annex B.

10. We believe that a more appropriate comparison of the proposals in the
Bill is with the respective powers of the telecommunications regulators in
overseas jurisdictions. As set out in the previous paper [CB(1)
141/99/00(03)], the regulators in other countries such as Canada, the UK and
Australia are given similar statutory powers to request, and enter premises to
inspect documents and information relevant to the exercise of their functions
and powers. The proposals in the Bill are therefore in line with international
practice for the more liberalized regulatory regimes.

Information Technology and Broadcasting Bureau
18 January 2000



Annex A

Extracted from the Licence Conditions of
Fixed Telecommunication Network Services (FTNS) Licence and
Public Radiocommunication Service (PRS) Licence

General Condition 18 of FTNS Licence

18. (1) The licensee shall furnish to the Authority, in such manner and at such
times as the Authority may request in writing, such information related
to the business run by the licensee under this licence, including
financial information, accounts and other records as the Authority may
reasonably require in order to perform his functions under the
Ordinance and this licence including but not limited to his functions
under General Conditions 15, 16 and 20(4).

(2) Subject to paragraph (3), the Authority may use and disclose
information to such person as the Authority thinks fit.

(3) Where the Authority proposes to disclose information obtained and the
Authority considers that the disclosure would result in the release of
information concerning the business or commercial or financial affairs
of a licensee which disclosure would or could reasonably be expected
to -adversely affect the licensee's lawful business or commercial or
financial affairs, the Authority will give the licensee a reasonable
opportunity to make representations on the proposed disclosure before
the Authority makes a final decision whether to disclose the
information.

Special Condition 14 of PRS Licence issued to
Personal Communication Services Operators

SC14. (1) The licensee shall furnish to the Authority, in such manner and at
such times as the Authority may request in writing, such information
related to the business run by the licensee under this licence,
including financial information, accounts and other records as the
Authority may reasonably require in order to perform his functions
under the Ordinance and this licence.
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Subject to subcondition (3), the Authority may use and disclose
information to such person as the Authority thinks fit.

Where the Authority proposes to disclose information obtained and
the Authority considers that the disclosure would result in the release
of information concerning the business or commercial or financial
affairs of a licensee which disclosure would or could reasonably be
expected to adversely affect the licensee's lawful business or
commercial or financial affairs, the Authority will give the licensee a
reasonable opportunity to make representations on the proposed
disclosure before the Authority makes a final decision whether to
disclose the information.
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Amendments retroactively made-see 12 of 19005, 3

(1) Except in the performance of hie duties under thiz Ordinance, every person who has been appointed
mdes or whe s or has been emploved in canying out o7 in assisting any persons to camry out e
provisions of this Ondinance shall preserve and a1 in preserving secrecy with repard to all matters relafing
o the affairs of any person that may come to ks knowledee 10 the perfommance of hiz duiies endsr this
Crdinance, and shall not comrmumicake any such matter to atry person other than the person to whom such
mitter relates or hig executor o the authonized representative of such person or such executor, nor suffer
of pervnit any person ko have aocess bo any records in the possession, custody or congrol of the
Commissioner. (Amended 9 of 1958 5. 3

{25 Byery persan appodinted wnder or emploved in carrying out the provisions of this Crdinance, shall
before acting under this Ordinence take ind Subsenbe before a commissioner for oaths an oath of secrecy
in such fori as the Board of Thland Revenue may specify. (Amended 39 of 19695, 2: 47 of 1997 5, 1)
(2} Mo person appolited wider of employed 1o carying ont the provisions of this Crdinance shall oe
requited to orodece in any eowet any retun, document, or assessment, or to divalge or communicate b any
Cort ay matter or thing comgng weder his notice in the performnancs of his duties wader this Crdinance,
except s may be neccssary for the mirpose of carrying inte effect the pravisions of this Crdinancs.

() Motwithstanding anything contained in this secdomn, the Commissionsr or any officer of the Inland
Eevenue Department authgnzed by the Commissioner in that bebalf may communieate any métter which,
comes o bis knowledgs, including a copy of any retwn, accounts or other document submitted ko him in
coimection with this Ordingnee- ]

{4} tor the Commussicnat of Bating and YValyation, 1o the Collector of Stamp Revenme, or 10 the Estate Dugy
Commissioner, or {Amended 20 of 1948 5. 4)

(b} Repealed 12 of 1999 5, 3} _ _ ) .

{c) to the Sacretary for Justice, or any public officer avthonzed by kim, for the purpose of reporting under
s%cii{:-? ﬁgg{?ﬂ an appedl to the Board of Review, or (Added 2 of 1971 5 3 Amended 79 of 1992 5.10; LI,
362 of 15497}

{d} to any person appointed under or employed in carrying out the provisions of the Business Registration
Crdinance (Cag 3100, 4t resands any mabter required to be notified ro-the Comenissiorer pursnant to
secticn 2417 or €29 of that Ordinance by the person subpittng sech retum, seoounts or other document.
(Added 79 of 1992 5 100} ) . o ) )

(%) Wotwithstanding anything contained in this section, the Commissioner may permit the Director of
Audit or anvy officer of Ehat department duly authorzed by the Director of Audit in that behalf to have such
access to any reronds or documents a8 may be necessary for the performance of big official duties. The
Director of Audit or any officer so authorized shall be deemed to be a person smployed in canrying out the
propvisions of this Ordinance for the purpose of subsestion (2).

(6} MNobwithstanding anvthing contained in this section, where the Comnissioner iz of the opinion that any
tax Ceemed o be i defawdt under the provisions of section 7101} has for the ime bewng heoome
imeepverable, he may communicate b the: Financial Secretary the sames and descriptions of the petsons
charged with such tax, toeether with particulars of the tax in default. (Added 5 of 1958 5. 3)
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PARTIX
RETURNS, ETC.

(1} An assessor may give notice in wiiting to any person requinng him within a reasonable time staced in
such nobge o fumish any retom whach may be specified by the Board of Inland Revenue for-
(4} properly tax, salares tax or profis tax; or ‘
() property tax, salanes tax and ooodis tax,
undzr Parts I1, I, TV, XA, XB, and XC, containing such particulars and in such form as may be specified
by the Board of Indand Revenue, (Replaced 52 of 1993 5 5)
(2) Every person chargeabte to tax for any year of sssessment shall inform the Commissioner in writing
that ke 15 50 chargeable not later that 4 months after the end of the basis period for that year of assessment
Rﬂiasf.slté%gas g]_;‘fady been required to furnish & mtum under the previsions of subsection (1), Replaced

0 &
{240 A0 assessor shadl give notice to any individuat whe has elected e be porsanally assessed vnder Part
VII requuining that exdividueal within 4 reasonable time stated in the nofce 1o fomish a renen in the
spectied form of his total income assessable under this Ordinanee, {Addad 43 of 1989 5, 16)
{2B) Where a notice is required o be given under subsection (24) 1o an indrvidval whe is married and not
living apart from his or her sponse- o .
(a) such notice shall e @iven to both that individual and his or ber spouse; and
(b} they shall be requrred to furnish a remien of thedr joint total moome assessable under thiz Ordinance,

" CAdded 43 of 1980 5, 16)

{2C) Fer the pumposes of this section, compliance by & person, and bis or ber spoose when they bive
jointly elected to be personally assessed, with the requirernents of a notice issved undet subsscticn (1)
shall b deemed to be complianee with the reguirements of a notice ssued under subsection (240 or 2B
{Added 52 of 1903 5. 5)

(3] ml EEYESSOT MAY Elve AOLOE It Writing b ary person when and as often as he thinks necessary
rexquring him widhin a reasonable Hme stated in such notice to fmish futier or further requms especting
any mater of which a return i35 required or prcsmbcd by this Ordinance,

{4) For the purposes of obtaining full infommation bn repard to any matter which may affect any labHity,
responsibility or obligation of any verstm under this Ordinance-

(&) an sssessor Or 4R inspector o? give notice in wiiting to such parson, or to ay other person wham be
D:}nmders may be in oossession of infermstion or documents n regard to any secih matter a8 afoessad,
requirtne him within such reasonable fime as is stated in the notee o furmsh all information in his
[SIEESION Tespecting any such matter, and to produce for examingtion any deeds, plans, ingtruments,
books, accounts, wade lists, swock lists, vouchsrs, bank starements or other documents which the assessor
ot lmsmector giving the natios considers ars or may be relevant for the pumpose aforesaid;

Provided that in the case of a notice under thiz paragraph reguiring the producton of any acoount kept by
a golicitor snd relatng to the aftars of any client or clients of his, producton of & copy of all relevant
etitries terein respecting any Deater wpon which indormation 1s sought shall be a sofficient complianee
with the aforesaid requirement of the potice if the eaoy 5 cestified by the solicitor as being a comect copy
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of all reievant entries it sech account respeeting the matter aforesaid;

(b ar assistant commissioner may Five notice W writhng 1o such person, of to such other person, requining

bz, at & time snd place 1o be named by the assigtant commissioner, to attend and be examined, and upen

such examination to answer trathfully all questicns pur to jum, respecting any such mater as sforesaid,

(Replaeed 35 of 1965 3. 26, Amenderd 40 of 1972 5. 4

(447 For the avoldance of doubt it 15 hereby declaved that the posvers conferred by subsection (4) include
ﬂ'i:c poger 1o reglied information from, and to require the attendance for the purposs of being examined

o, -

{a}any person, or any employes of any person, who was a party 1o any particular land or property

franzacton;

{0 any persan, or any emploves of any person, who has seted for or i3 acting for any party to any

particulsr Jand or preperty kmansacheon,

tc) any person who aither paid or received, directly or indirectly, any consideration, hrokerape,

COMIMIsEoN o fee 1 sespect of ar i eommeciion with any particular land or property Eransaction; and

(i Ay persciy, oF Ay emploves of any parson, who was concerned 1o the passing of any consideration,

brokerage, commizsion or fee, o in the clearng or collection of aty cheque or other instrument of

exchange, respecting any particnlar land or property Eransaction,

ag to any of the fellownng matters, that 14 1 say-

(i) the fild] names (ncloding alizses) and addresses of any of the persons referred 1o @ paragraphs (2 0

(d} and any other nformation in his possession which may be helpful in identiying or locating any such
PErIONG,

(i) any considerstion, brokerags, commiszion or fee paid or reoeived 1o meepect of or in connection widh

any sech land or property mansaction; and

{ui) the terms and conditions of any stech land or propetty transaction;

and the existence m respest of any cammumication, whether oral or wntten, of pivilege from disclosure

shadl net eonstitete any excuse for the non-disclosuee of information 45 to any of the matters specified in

paragrahs (1) to (i) where disclosure thereof it reguired from any of the persons referred 1o in paragraphs
() to {d), b excepi as aforesaid nothiag in subsecdon (4 shalt sequire disclosure by counsel or selicitor

of L?ﬁw arivileged infoimahon or commumication ziven or made to hm m that capacity. (Added 35 of 1955

)
(43} {a} Any person wheo without reasonabie excuse, the burden of proof whereof shail lie upen him, fails
to commply with the requirements of 2 nobice given v im under subseetion (400 or fls 3 attend in
answer i 3 notice issued wndar subsscton (400 or having attende=d fails 10 answer any questions put 1o
him, being questicns which under that parageaph may B put to aam, shall be Lable & 3 penalby at Jeve] 3
recorretable under secfion Yo &5 & civi] debt due to the Govermment: (Amended 11 of 1985 5. 3; LN 238 of
19495; 19 of 1994 5, 15)
Provided thai- )
{1} the Cormrnissionsr may compoand any such penaley and may before judgment in procesdings therefor
seay of compound such proceedings, or may refise w accept payment of such penally or any part theregf
except voader a judgment of the court n picceedings Tor the recovery theraof,
{ii} the conit hefore which any proceedings for such penalty are brought may, if it thinks fir, give judevient
for & loss armennt, .
(&) In addition to giving judgment for the penalty or any less amaunt as aferesaid, the cout may order the
persen against whom e proceedings were brovghk to do, within 2 fme apmlﬁad i the order, the act

which ke has failed to do. (Added 35 of 1965 & 26) )
{83 A refurn, statement, or form purporting to be furmished wnder this Ordinance by or on behalf of any

person shall 'for ail purpeses be doeemed o have'been fomished by that persen or by his anthority, 12 the
case may be, unless the contrary is proved, and any perscn sipning any such retum, statement, or fonm
shall be desmed to be cogmizant of all matters theren.

(6} Any person who ceases o carry ot any trade, profession or business of who ceases W owh any source
o e or to ke the owner of any land or buildjngs of land and buildings in respect of which tax is
chargeable nnder the provigions of Part I, T, TV or VI shadl o inform the Commissioner in writing
withint 1 wonth of such cessation,. {Rﬂpla-:ed 19 of 19563, 37: B of 1983 5, 14)

(7} Any person chargeable to tax wader Pat I, IV or VI whe (s about to leave Heng Kone for any pericd
exceeding 1 month shall give notics 1t wreng o the Conumassicner of his expected date of departure, and
if ke intends to rotarn o Hong Kong the approximate daie of bis sefum, Such notice shall be given not
later than 1 maonth before the expected date of departure:

Prowaded that-

{2} the Commissioner may acoept soch shotter nolice a8 e may deem reascnable; and

{h) thos subsecticn shall not apply in the case of an individual who is required in the course of his
employment, business or profession to leave Hong Kang at freousnt intorveds. (Added 49 of 1956 5. 37,

4
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Amended 7 of 1986 3, 12
(8) Any person chargzable to tax under Part IT, T, TV or VII whe changes his address shall within 1

raonth mform the Commissioner in writing of the particulsrs of he chagge, (Added 2 of 1971 5. 33,
Amended § of 1983 5, 1)
{2 (Repealed 43 of 1975 5. 2
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(1} An officer authorized in that behalf by the Commissioner may without warrant arcest 3 person if he
ragacnably suspects that such parson i3 pullty of an offence under this Ordinance or the Prevennon of
Brikery Qrdinance (Cap 20]) or the Cormoot snd THegsl Prachces Ordinance (Cap 2281 or, being 2 Crowm
tﬁg&gﬁ 1% %uiLL:.r of an offerce of blackynail committed By or through the misvse of office. {Amended 27
v 5,

(2) Where, durng 2o myvestigarion by the Conwaission of 2 suspected offence wnder the Prevention of
Bribery Crdinanca {Cap 3013 ar of 8 $uzpected offence under the Comupt and Nlegal Practices Crdinance
{Cap 288, anather offence 13 disclosed, any soch offieer may withont warrant arsest a person if he
easongbly suspects that such person is guiity of that other offence and- (Amended 16 of 1991 5, 2

{2} he reazonably suspects that such other offence was coopected with, or that eyther directly ot andivectly
its commission was facilitared by, the suspected offence under the Pravention of Bribery Qrdinance (Cap
2013 er the suspected offence under the Cotrunt and Hlegal Practices Ordinance (Cap 288), as the case
may he; o (Amended 16 of 1991 3. 2)

{hy te other offence is one which 15 specified for the purposes of g subsecton m subscchion (5).

{3 Any such officer- ] _ _ ] .

{g) may nse such force as is reasonable in the circemstances in effecing an arest under subseeton {1 or
{2y and (Amended 18 of 1976 5. 2) . _

by may, for the porpose of effecting sach an arrest, enter and search any premises or placs if ke has
rrastn to believe that there is in the premises or place a persan who i2 to be 30 anested. )
(d} Mo prernises or place shalt be entered under subsection (3 unless the officer has fwst stated that he 1s

an officer and the pumpnse for which ne seeks enoy and produced his warrant card by any person

reguesting irs arodnction, but subicct 25 aforesaid any soch officer may entar any such premizses or place
by force, (f necessary. _
(3} The foltowing offences are specificd for the purpases of subsection (2)-

(a) the affence of perverting or ﬂtﬂh’ﬂl:[i.n% the course of justics;
(aa) the offence of theft nnder section 9 of the Theft Ordinance (Cap 210, (Added 27 of 19805, 2)

(b} the offence of hlackmail wnder section 23 of the Theft Crdinance (Cap 2100,

* fba) the offence of fracd under section 164 of the Theft Ordinance {Cap 2100; (Added 45 of 1959 5. 5}

1af2

(o) the offence of obtaining property by deception wnder section 17 of the Thelt Ordinance (Cap 2100
(d}) the ﬂgfmc-s of ubtaining oeconiary advankage by decepiion under section 18 of the Theft Crdinance
Cap 210); ) )

Edallpﬂ:u: u:ﬂffcma of obtaining services by deception vnder section 154 of the Theft Ordinance (Cap 21{0}

{Added 5F of 1987 <, 4} ) .

{dbh the offence of evading Bability by deception under section 18B of the Theft Ordinance (Cap 2100
[Added St oof 1987 . 4} ) ,

fde) the offence of making off without payment wnder section 15C of the Theft Crdinance {Cap 2103

(Added 51 of 1987 5. 4) . . . o
{dd) the offence of procuriog a false entry in certain recards under seetion 135 of the Theft Ordinance

{Cap 2100 (Added 51 of 1987 5, 4 _ )
{dej the offence of fubse accounting undar section 19 of the Thelt Crdinance (Cap 210 (Added 27 of 1530

3. 2. Amended 51 of 1987 5. 4)

2000118 AM AT:29
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(e} the offence of assisting an offender wnder section 90 of the Criminal Procedure Ordinance (Cap 221},
(ea) any offance under repudations in [ore under the Electors] Affadrs Commission Chdinance: (Cap 541
(Feplaced 134 of 1997 5. 85)

(£) the: ofenee of conspitacy to defrand sed the offsnce of conspiracy to commt any of the affences '
referred to in paragraph ¢aj, Caad, (b, (ba), (o), (d), {da), (@), (dek (dd), (de), e or {ea); (Beplaced 27 of
1980 ¢ 2. Amended 51 of 1987 5. 4; b of 1991 5. 2; 45 of 1460 5, 5

{£) an amempt W commit any offenee reforred to in paragraph (), (aa), (), (ba), @, {d), (da), b, (&),
{dd), {de), () or {ead ar the offence of aiding, abetting, connselling or orocunng any offence so refermed 1o,
(Replaced 27 of 1980 £. 2. Amended 5] of |97 5. 4; 16 of 1991 = 2; 45 of 1099 2. 5)

(Replaced 14 of 1976 5. 2}
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Withcut prejudice 1o seciion 17(L) of the Frevention of Britery Ordinance (Cap 201}, if a magiirate &
sabisfied by information on sath that thers 13 reason to believe that there i in anyr premises or place
anything wWiich i3 or contains evidencs of the comenission of any of the offences referred to in seetion 10,
he may by warrant divected g any officcr avtharize such officer, and any other officers assisting him, to
coter and s=arch such presses or place.

tAdded 14 of 1976 5, 2, Amended 42 of 1996 5. 21}
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(1) An afficer authorized m that behalf by the Cormmissicner may-

(a) scarch ?ﬁ}r person if Be reasonahly suspects that such person 15 guiity of any of the offences referred
1 Seciion

(b} search the premises or ptace in which sny perean wag amested under section 10, or the premises or
plpce in which a person who evades amest therein under section 10 was o be armted, for evidence of any
of the offences referred fo in that sectiog

iclscire and detain apything which su-::h officer has reason ko believe to be or to contam cvidence of any
of the offences referred to in section 10;

¢d) (Repealed 45 of 1992 5. 2

(14) {Repealed 45 of 1902 5, 2}

27 A person shall ot be searched under swebsection (1) excapt by a person of the same sex,

(33 The powers eontarred by subsection (1) shall not dormgale from the power conferrad on any officer by
secticn 17 of the Prevention of Bribery Qrdisance (Cap 200 ) or a warvant issued therennder.

(Added 14 of 1976 5. )
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(1} IT the Commissianer., of an officer of the Inland Revenue Department not below the rank of chief
asseasor anthartzed n witing by the Commissioner for the nurpose (in flis section eferred o 2¢ the
authorized officer), satisfles 4 magisteate, by staement made on oath,-
{a} that there are reasonable grounds for suspecting that & person has made an incorrect retum or supplied
false informaticon having the effect of understating his income or profits chargeable to tax and has done so
withon! rofsonable exelss and oot tirough an innacent oversight or Gmisgion; or
th that 2 person hias fatled o comply with an crder of & cowrt mads under section 81 or (24) directing
?iglgjm Gﬂ?ply with the requirernents of a notice given o him under sechiort $1(03 or (33, {Amended 36 of
5
the magigtrate may by warrant authorize the Commisgioner ar authorized officer to exercise the following
DOWETS-
(1) without previgus netice at any reasenable dme duning the day, 1o enter and have feee access to any
Fandd, boddines, or place where he suspects thers o be any baoks, reeonds, aceounts or docements of that
persan, o of ay other person, which may afford evidence material in assessing the Hability of the
frst-menhoned persen for tag, and there o search for and examine any books, reconds, secounts of
docnments; {Amsnded 43 of 1975 ¢, 43
(1) in carmying oot any such search, to open or canse to be removed and openad, any arteles in whick kg
snspects any books, records, accounts or documents to be contaimed;
{110} to ke possession of any baooks, reoords, accounts or docnments of that petson or that person's spouse,
and to inake eopies of such pars of any books, rogrdy, accounts or decuments of any other person, as
may afford evidence material 10 assessing the liability of the firse-mentioned person for s (Replaced 43
of 1975 5. 4. Amended 71 of 1983 5, 20
{1v) 4o retain amy such books, records, actoants or docaments for as lomg as they may be reasonably
requared for anv assessment o be made of for any oi%mcee.ctmgs tider thus Ordinance to be completed:
Provided that if the Comnmassigner or authorized shall retain any book, recond, acecunt or document
tor a oerind of mees than 14 days, the person aggrieved may apaly in writing o the Board of Review foe
an cyder ditecting the remom thereof and the Board of Beview, after pedrnng the applecant ar his anthonzed
representabive and the Comrnissioner or his representative, mey so order, either uhconditionally or subject
to any condition which the Board may consider i proper to impose. (Amended 7 of 1975 3. 34)
(140 Any officer of the Inland Revenue Departenent under the direction of the Commissicner or an
anthorized officer may assist the Commissigner gr an guthatized officer in the execution of 2 warzant
isyued ender suhecetion (1) and may exarciss any of the powers referred to b subsection (20, (i) and
(uit). (Added 4% of 1992 5. 6)
{2} When exercising any power under subsection (1), the Commissinner or authorized officer shall produce
on demand the wartant issued to him undst that subssciion.
{31 The erson o whose affairs any books, records, accounts or documents taken possession of under
subsection (1) relate shall be sntitled t0 examine and make exiracs fom them at such dmes and wnder
sech condifions as the Commissioner may determine. )
{4) Any person who obstructs or hindsrs the Commissioner or an authonzed officer acting in the discharge
of Liz cuty wnder subsection {1 or an officer assisting him ander snbsection {14 shall be aullty of an
Tgfgjnfe: Penalty a fine at level 3 and imprisonment for & months. {Amended 56 of 1993 5, 22; LM, 358 of
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