LC Paper No. CB(1) 664/99-00(02)

ELECTRONI C TRANSACTI ONS BI LL

COM TTEE STAGE

Anendments to be noved by the Secretary for
I nf ormati on Technol ogy and Br oadcasting

d ause Anendnent Pr oposed
1 By del eting subclause (2) and substituting —
“(2) Part |, sections 4 and 9, Part V

(other than in relation to the matters
referred to in Schedule 1) and Part VI,
sections 27C and 27E and Parts VIII, IX Xl
and XI'l shall cone into operation at the
begi nni ng of the day on which this O dinance
is published in the Gazette.

(3) Sections 3, 5 6, 7, 8 and 10,
Part IV, Part V (in relation to the matters
referred to in Schedule 1) and Part VII,
section 27D and Schedules 1 and 2 shall cone
into operation on a day to be appointed by
the Secretary for Informati on Technol ogy and

Broadcasting by notice in the Gazette.”.
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2(1) (a) In the definition of “accept a certificate”
(i) in paragraph (a) by deleting “or”
at the end,
(1i1) by adding —
“(aa) wuses the certificate;
or”
(b) By deleting the definition of “certification
authority disclosure record” and
substituting —

certification authority disclosure
record’(f%%ﬁ%%@iiﬁﬁﬁg, in
relation to a recognized
certification authority, neans the
record mai ntai ned under section
27C for that certification
authority;”.
(c) In the definition of “code of practice”
(i) by deleting “a” and substituting
“the”;
(ii) by deleting “39” and substituting

“27E".



(d)

(e)

()

(9)

(h)
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In the definition of “information systeni by
del eting “automatically” wherever it
appears.
In the definition of “issue” by deleting “of
its” and substituting “its”.
In the definition of “recogni zed
certificate” —
(i) in paragraph (b) by adding “or” at
t he end;
(i1) in paragraph (c) by adding

“desi gnated as a recogni zed

certificate” after “certificate”.
In the definition of “recognized
certification authority” by deleting “or a”
and substituting “or the”.
In the definition of “rule of law -

(i) in paragraph (a) by deleting “or”;
(ii) in paragraph (b) -
(A) by adding “a rule of” before
“equity”;
(B) by adding “or” at the end,
(i) by addi ng —

“(c) customary |aw ”.
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(i) In the definition of “trustworthy systeni in
par agraph (d) by deleting “procedures” and

substituting “principles”.

(a) In paragraph (a) by deleting “to give or
present information” and substituting “for
information to be or given”.

(b) 1In paragraph (d) by deleting “docunents,

records or”.

By deleting the clause and substituting —
“4. Odinance to bind Governnent

Thi s Ordi nance bi nds the Governnent.”.

(a) In subclause (1) -
(i) by deleting “in witing, given or
presented” and substituting “or
gi ven”;
(ii) by deleting “that rule of Iaw and

substituting “the requirenment”.
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(b) In subclause (2) by deleting everything from
“given” where it first appears to “record”
where it first appears and substituting “or
given in witing, an electronic record

satisfies that rule of |aw'.

6(1) By deleting “that rule of Iaw and substituting

“the requirenent”.

7(1) (a) By deleting “that rule of |aw’ and
substituting “the requirenment”.
(b) In paragraph (a) by deleting “as an

el ectronic record”.

8(1) (a) By deleting “docunents, records or”.

(b) By deleting “that rule of |law and

substituting “the requirenment”.
(c) In paragraph (a) -
(i) by deleting “the information or”;
(i1i) by deleting “docunent or” and
substituting “electronic”.
(d) In paragraph (b) by deleting “fornf where it

twi ce appears and substituting “fornmat”.
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11 (a) In subclause (1) by deleting “a rule of |aw
wherever it appears and substituting “an
Or di nance”.
(b) In subclause (2) -

(i) by deleting “any rule of |aw
where it first appears and
substituting “an O di nance”;

(ii) in paragraph (a) -

(A) by deleting “any rule of |aw
and substituting “that
Or di nance”;

(B) by deleting “a rule of |aw’
where it tw ce appears and
substituting “that
Or di nance”.

(c) In subclause (3) by adding “or cases” after

“persons”.

12 (a) By deleting “any rule of |law and
substituting “an O di nance”.
(b) By deleting “executed” and substituting

“made” .
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(c) By deleting “the rule of law and
substituting “that O dinance”.
(d) By deleting “that rule of |law and

substituting “that O di nance”.

By addi ng —
“14A. Wien sections 5, 6 and 7 apply to
transacti ons between persons
mho_are not gover nment
entities
(1) If an Ordinance requires
information to be given by a person to
anot her and neither person is or is acting
on behal f of a governnent entity, section
5(1) applies only if the person to whomthe
information is to be given consents to it
being given in the formof an electronic
record.
(2) If an O dinance permts
information to be given by a person to
anot her and neither person is or is acting
on behal f of a governnent entity, section
5(2) applies only if the person to whomthe

information is to be given consents to it

being given in the formof an electronic
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record.

(3) If an Ordinance requires the
signature of a person (“the signer”) and
nei ther the signer nor the person to whom
the signature is to be given (“the second
nmentioned person”) is or is acting on behalf
of a governnent entity, section 6 applies
only if the second nentioned person consents
to the signer’s digital signature being
gi ven.

(4) If an O dinance requires
information to be presented in its origina
form and neither the person presenting it
nor the person to whomit is to be presented
(“the second nentioned person”) is or is
acting on behalf of a governnent entity,
section 7(1) applies only if the second
menti oned person consents to it being
presented in the formof an electronic
record.

(5) In this section —

“consent” (ﬁﬂﬁo i ncl udes consent that can be

reasonably inferred fromthe conduct of
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t he person concer ned;
“government entity” (r¥jHitt) means a public

of ficer or a public body.”.

15 (a) In subclause (1) -

(i) by deleting “a rule of Iaw and
substituting “a requirenment or
perm ssion in an Ordi nance for
information to be or given in
witing (“requirenent for
witing”)”;

(ii) by deleting “in that rule of |aw
and substituting “in that
O di nance”;

(i) by deleting “related rule of |aw

and substituting “rel ated
O di nance”;

(iv) by deleting “requirenent or
perm ssion to give or present
information in witing” and
substituting “requirenent for
witing”;

(v) by deleting “to that rule of |aw
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and substituting “to the
requi renent for witing”.
(b) In subclause (2) -
(i) by deleting “a rule of Iaw and
substituting “a requirenent in an
Ordi nance for the signature of a
person”;
(ii) by deleting “in that rule of |aw
and substituting “in that
Or di nance”;
(i) by deleting “related rule of |aw
and substituting “rel ated
Or di nance”;
(iv) by deleting “to that rule of |aw
and substituting “to the
requi renent for the signature of a
person”.
(c) In subclause (3) —
(i) by deleting “a rule of Iaw and
substituting “a requirenment in an
Ordi nance for information to be
presented or retained inits

original form (“requirenent for
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original fornf)”;
(ii) by deleting “in that rule of |aw
and substituting “in that
Or di nance”;
(i) by deleting “related rule of |aw
and substituting “rel ated
Or di nance”;
(iv) by deleting “information to be
presented or retained in its”;
(v) by deleting “to that rule of |aw
and substituting “to the
requi renent for original forni.
(d) In subclause (4) -
(i) by deleting “a rule of Iaw and
substituting “a requirenent in an
O di nance for information to be
retai ned (“requirenent for
retention”)”;
(ii) by deleting “in that rule of |aw
and substituting “in that
Or di nance”;
(i) by deleting “related rule of |aw

and substituting “rel ated
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Or di nance”;

(iv) by deleting “docunents, records or
information to be retai ned” and
substituting “retention”;

(v) by deleting “to that rule of |aw
and substituting “to the

requi renent for retention”.

16 (a) In subclause (1) by adding “in whole or in
part” before “expressed”.
(b) By adding —

“(3) For the avoi dance of doubt,
it is stated that this section does not
affect any rule of common law to the
effect that the offeror may prescribe
t he net hod of communi cati ng

acceptance. ”.

18(2)(a) (i) By deleting “attention” and substituting
and (b)
“know edge”.

19 (a) In subclause (2) by del eting everything

before “ ’fifir" and substituting —
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“(2)  BEE3(4) R a3 20(2) HEPIEHET
3( 1) FHARRY F['ﬁ%?'“‘:EJJ‘J F:{TF'EJ%? I ARy
Rk F[Iﬁ% o

(b) In subclause (3) -

(i) by deleting paragraph (a) and
substituting —

“(a) the relevant particulars
and docunents specified
under section 27B; and”;

(ti) in paragraph (b)(i) -

(A) by deleting “certifies that”
and substituting “contains an
assessnent as to whether”;

(B) by deleting “any” and
substituting “the”.

(c) In subclause (4) by deleting “if the
Director considers it appropriate to do so”
and substituting “in the circunstances
specified in subsection (5)”

(d) By adding -

“(5) The Director may wai ve the
requirenents referred to in subsection

(4) only if -



20 (a)

(b)

By
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(a) the applicant is a
certification authority
wWth a status in a place
out si de Hong Kong
conparable to that of a
recogni zed certification
aut hority (“conparable
status”); and

(b) the conpetent authority
of that place accords to
a recogni zed
certification authority
a conparabl e status on
the basis of it being a
recogni zed certification

authority.”.

addi ng —

“(1A) The Director rmnust give
reasons in witing to the applicant for
refusing an application under
subsection (1)(b).”.

subcl ause (3) -
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(i) by deleting paragraph (a) and
substituting —

“(a) whether the applicant
has the appropriate
financial status for
operating as a
recogni zed certification
authority in accordance
with this O dinance and
the code of practice;”;

(ii) in paragraph (c) by deleting “and
standard” and substituting “,
security arrangenents and
st andar ds”.

(c) In subclause (4) -
(i) by adding “shall” after “Director”
where it first appears;

(ii) by deleting “, shall” and

substituting a comma.

21 (a) By adding —
“(1A) An applicant under subsection

(1) must nake the application in the
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(b)

(c)

(a)

(b)

(c)
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prescri bed manner and in a form
specified by the Director and furnish
to the Director the rel evant
particul ars and docunents specified
under section 27B.”.

By adding -

“(5A) The Director nust give
reasons in witing to the applicant for
refusing an application under
subsection (5).".

In subclause (8) by deleting “(2), (3), (4),
(5)” and substituting “(1A), (2), (3), (4),

(5)., (5A)".

By del eting the heading and substituting

“Director may revoke recognition”.

I n subclause (2) by deleting “notice in

witing of the intention to do so and” and

substituting “a notice of intention to

revoke the recognition specifying”.

By del eting subclause (4) and substituting —
“(4) If the Director decides to

revoke a recognition, the Drector nust
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(d)

(e)

(a)

(b)

(c)

(d)

Page 17

i medi ately give the certification

authority notice in witing of the

deci si on specifying the reasons for the

deci sion and the date on which the
deci si on was made. ".

In subcl ause (6) by del eting everything

after “which” and substituting “the decision

to revoke the recognition is made.”.

By del eting subcl auses (8) and (9).

In subclause (1) by del eting everything
after “days” and substituting a full stop
By addi ng —

“(1A) If the Director decides to

suspend a recognition, the Director

nmust i medi ately give the certification

authority notice in witing of the

deci si on specifying the reasons for the

deci sion and the date on which the

deci si on was nade. ".
I n subcl ause (2) by deleting “W%%?”M%ﬂﬁfﬂﬁw

and substituting “%ﬂﬂﬂﬂéﬁag?ﬁm”.

By del eting subclause (4) and substituting —
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(e)
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“(2A) Subject to subsection (3), a
suspensi on takes effect on the expiry
of 7 days fromthe date on which the
deci sion to suspend the recognition is
made. " .

By del eting subclauses (6) and (7).

By del eting paragraph (c) and substituting —

(a)

(b)

(c)
(d)

“(c) the relevant report furnished under

section 37."7.

In subclause (1) by deleting “effect” and

substituting “effect or the period of

validity of a recognition specified under

section 20(5)(b) has expired”.

I n subclause (2) by deleting “recogni zed

certificates” and substituting “a recogni zed

certificate”.

By del eting subcl ause (3).

By del eting subclause (5) and substituting -

“(5) The revocation or suspension

of the recognition of a certification

authority does not affect the valid use
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of a recogni zed certificate issued by
that certification authority before the
revocation or suspension took effect or
after the reinstatenent of the
recognition.

(6) The revocation or suspension
of the recognition of a certificate
does not affect the valid use of the
certificate concerned before the
revocation or suspension took effect or
after the reinstatement of the
recognition.

(7) The expiry of the period of
validity of the recognition of a
certificate specified under section
21(6) or the expiry of the period of
validity of a recognized certificate
does not affect the valid use of the
certificate concerned before the expiry
of the period of validity of the
recognition or the certificate, as the
case nay be.

(8 The expiry of the period of
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(b)
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validity of the recognition of a
certification authority specified under
section 20(5)(b) does not affect the
valid use of a recogni zed certificate
i ssued by that certification authority
during the period of validity of its

recognition.”.

In subclause (1) -
(i) by adding “to the Director” after
“apply”;

(ii) by deleting everything after
“recognition” where it first
appears and substituting a ful
st op.

By addi ng —

“(1A) An application for renewal
must be made at | east 30 days before
but not earlier than 60 days before the
expiry of the period of validity of the
recognition.

(1B) An application for renewal

must be sent to the Director as an
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(c)

(d)

(e)
(f)

(a)
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el ectronic record or delivered by hand
to the Director or left at the office
of the Director during the ordinary
busi ness hours of that office.”.

I n subcl ause (2) -
(i) by deleting “subsection (4)” and
substituting “subsections (1A),
(1B) and (4)7;

(ii) by deleting “prescribed
particul ars and docunents, if any”
and substituting “rel evant
particul ars and docunents
speci fied under section 27B".

In subclause (4) by adding “, in the

ci rcunst ances specified in section 19(5),”
after “may” where it first appears.

By del eti ng subcl ause (5).

In subclause (6) by adding “and (5)” after

“20(3)".

In subclause (1) -
(i) in paragraph (b) by adding “or” at

t he end;
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(ii) by deleting everything after
“days” and substituting “fromthe
date on which the rel evant
decision is nmade.”.
(b) By adding —

“(1A) An appeal under subsection
(1) nust be commenced by sending a
notice of appeal to the Secretary as an
el ectronic record or delivering the
notice by hand to the Secretary or
| eaving the notice at the office of the
Secretary during the ordinary business
hours of that office.

(1B) A certification authority who
appeals to the Secretary under this
section nust also give notice of the
appeal to the Director as soon as
practicable.”.

(c) In subclause (2) by addi ng “under subsection
(1) after “appeal”.
(d) By adding —
“(3) The Secretary nust give the

appel l ant notice of the decision on
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appeal , together with reasons -
(a) by sending it to the
appel l ant as an
el ectronic record; or
(b) by sending it by post or
regi stered post to the
| ast known address of
t he appel | ant.

(4) If in a particular case it is
not reasonably practicable to give the
notice of the decision on appeal by
ei ther of the neans specified in
subsection (3), the notice is taken to
have been given if the Secretary
publishes it in the certification
authority disclosure record maintained

under section 27C for the appellant.”.

By adding in Part VII -

“27A. How Director nmay give notices
under this Part

(1) A notice or other docunent the
Director is required to give to a

certification authority under this Part is
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taken to have been given if it is —

(a) sent to the certification
authority as an electronic
record; or

(b) sent by post or registered
post to the |ast known
address of the certification
authority.

(2) If in a particular case it is not
reasonably practicable to give a notice or
ot her docunent under this Part by either of
the neans specified in subsection (1), the
noti ce or docunent is taken to have been
given if the Director publishes it in the
rel evant certification authority disclosure

record.

27B. Director to specify particulars and
docunents by notice in the Gazette

(1) The Director nust specify by
notice published in the Gazette any
particul ars and docunents to be furnished
under sections 19(3)(a), 21(1A) and (8) and

26(2).
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(2) A notice under subsection (1) is

not subsidiary legislation.”.

By adding -
“PART VITA
CERTI FI CATI ON AUTHORI TY DI SCLOSURE

RECORDS AND CODE OF PRACTI CE
27C. Director to maintain certification

authority disclosure record

(1) The Director nust maintain for
each recogni zed certification authority an
on-line and publicly accessible record.

(2) The Director nust publish in the
certification authority disclosure record
informati on regarding that certification
authority relevant for the purposes of this
Ordinance (in addition to the information
required to be given in it under other

provi sions of this O dinance).

27D. Director to notify revocations,
suspensi ons and non-renewal s
of recognition, etc.
(1) The Director must give notice in

the relevant certification authority
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di scl osure record, inmmediately —

(a) when the Director makes a
decision to revoke a
recogni tion under section
22(4);

(b) when a revocation has taken
ef fect under section 22(6) or
(7);

(c) when the Director makes a
deci sion to suspend a
recogni ti on under section
23(1A);

(d) when a suspension has taken
ef fect under section 23(2A)
or (3);

(e) when the recognition of a
suspended recognition is
rei nst at ed;

(f) when the Director receives a
noti ce of appeal under
section 27(1B); or

(g) on becom ng aware that the

Secretary has confirned,
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varied or reversed the
decision of the Director to
revoke or suspend a
recognition.

(2) Were the revocation or suspension
of a recognition has taken effect, the
Director nust, as soon as practicable, give
notice of the revocation or suspension for
at | east 3 consecutive days in one English
| anguage daily newspaper and one Chi nese
| anguage daily newspaper in circulation in
Hong Kong.

(3) |If a recognized certification
authority does not apply for renewal before
the end of the period during which an
application for renewal can be nade under
section 26(1A), the Director nust, at |east
21 days before the expiry of the period of
validity of the recognition, give notice —

(a) for at |east 3 consecutive
days in one English | anguage
dai | y newspaper and one

Chi nese | anguage daily
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newspaper in circulation in
Hong Kong; and
(b) in the certification
authority disclosure record
mai nt ai ned for the
certification authority,
of the date of the expiry of the validity
and that the certification authority has not

appl i ed for renewal.

27E. Director may issue code of practice
The Director may issue a code of

practice specifying standards and procedures

for carrying out the functions of recognized

certification authorities.”.

29(1) (a) By deleting “through” and substituting “by”.
(b) In paragraph (a) by deleting “or” where it

first appears and substituting “and”.

30 (a) In subclause (1) by deleting “recognized
repository” and substituting “repository”.

(b) In subclause (2) by del eting everything
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after “it” where it first appears and

substituting a full stop

32 By del eting “recogni zed repository” and

substituting “repository”.

34 By deleting “to the repository in which the

certificate is published and”.

36(2) (a) I n paragraph (b) by deleting “recognized
repository” and substituting “repository”.

(b) By adding “%ﬁﬁ“’ after “3J".

37 By deleting the clause and substituting —
“37. Recognized certification authority

to furnish report on conpliance

wi th Ordinance and code of

practice

(1) At least once in every 12 nonths,
a recogni zed certification authority nust
furnish to the Director a report containing
an assessnment as to whether the recognized
certification authority has conplied with

the provisions of this Odinance applicable

to a recogni zed certification authority and
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the code of practice during the report
peri od.

(2) A report under subsection (1) nust
be prepared, at the expense of the
certification authority, by a person
approved by the Director as being qualified
to make such a report.

(3) The Director nust publish in the
certification authority disclosure record
for the certification authority the date of
the report and the material information in
the report.

(4) In subsection (1) “report period”
(P puiRt), in relation to a report
(“current report”), neans the period
begi nni ng on —

(a) the date on which recognition
is granted under section 20
or section 28 cones into
operation; or

(b) the day follow ng the | ast
day of the period for which

the | ast report under that



Page 31
subsection was furnished,
as the case may require, and ending on the
| ast day of the period for which the current

report is furnished.”.

New By adding in Part I X —

“38A. Recognized certification authority
to maintain repository

(1) A recognized certification
authority nust maintain or cause to be
mai nt ai ned an on-line and publicly
accessi bl e repository.

(2) The Director nust publish in the
Gazette a list of the repositories

mai nt ai ned under subsection (1).".

Part X By deleting the Part.

41 (a) In subclause (1) by adding “or permt or
suffer to be disclosed” after “disclose”.
(b) In subclause (2) -
(i) in paragraph (a) by deleting “for
t he purposes of” where it first

appears and substituting “which is
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necessary for”;
(ii) in paragraph (b) by deleting

everything after “Hong Kong” and

substituting a sem col on;
(i) by addi ng —
“(ba) for the purpose of

conplying with a

requi renent made under a
rule of lawwth a view
to instituting a
crimnal proceeding in

Hong Kong; or”

42 By deleting “ .
43 By deleting “or an organi zation”.
44 (a) In paragraph (a) -

(i) by adding “or for recognition or
renewal of recognition of
certificates” after “authority”;

(ii) by deleting “, the particulars and
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46
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docunents to be supplied by an
appl i cant”.

(b) In paragraph (b) by deleting “respect of”
and substituting “respect of applications
for the”.

(c) In paragraph (c) by deleting everything
after “statenents” and substituting a

seni col on

By addi ng “published in the Gazette” after

“order”.

By deleting the clause and substituting —
“46. Protection of public officers

(1) No liability is incurred by the
Government or a public officer by reason
only of the fact that a recognition is
granted, renewed, revoked, suspended or
reinstated under Part VII.

(2) Wthout prejudice to subsection
(1), no civil liability is incurred by a
public officer in respect of anything done

or omtted to be done by the public officer
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(a)

(b)

(c)

(d)

(e)

Page 34

in good faith in the performance or
pur ported performance of any function under
a Part other than Part VII.

(3) The protection conferred under
subsection (2) does not in any way affect
the liability, if any, of the Governnent for
the act or om ssion of the public officer in
the performance or purported performnce of

the rel evant function.”.

In the heading by deleting “AND 8" and
substituting “, 8 AND 16”.

In section 2 by adding “(other than
resulting, inplied or constructive trusts)”
after “trust”.

In section 6 by deleting “$Q~§@EL§3~:EF%%H?W%
A" and substituting " EpLET - E %%;E'W?“
AU S

In section 7 by deleting everything after
"f7 and substituting "l ] A A
fifY fA o o %ﬁ@%%&iﬁgfﬁ@ﬁ;ﬁ ° ",

By deleting section 8 and substituting —

“8. A docunent effecting a floating
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charge referred to in section 2A of the
Land Regi strati on O di nance (Cap.
128).".
(f) By deleting sections 12 and 13 and
substituting —
“12. A warrant issued by a court or a

magi strate

13. Negotiable instrunments.”.



