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Dear Mr. Chong,

Hotel Accommodation (Miscellaneous Provisions) Bill 1998
(1998 F i =1 (¥EFfE¥ ) fRFE XY _
I am scrutinizing thé legal'and drafting aspects of the above Bill with a view to
advising Members. | have noted the following points and shall be grateful if you can let me
have your early comments.

1. The purpose of this Bill is to amend the scope of the definitions of “hotel” and
“guesthouse” in the Hotel Proprietors Ordinance (Cap. 158) ( 42 I JE—J\I = ] ) ,the Hotel
Accommodation Tax Ordinance (Cap. 348) {1/} 5 #=' AL [ |<7fJ>> and the Hotel and
Guesthouse Accommodation Ordinance (Cap. 349) "{ Feéfi % (% (5] ) . From an ordinary
reader’s point of view, the short titles of these Ordinances may give rise to the impression that
Cap. 158 and Cap. 348 refer only to “hotel” and not “guesthouse”, that “guesthouse” can be
exempted from hotel accommodation tax and that guesthouse proprietors are not subject to the
Hotel Proprietors Ordinance. Would opportunity be taken to amend the short titles of these
two Ordinances as well as the short title of this Bill as to add the words “and guesthouse” after
the word “hotel” in the English version and to change “jf'1’f;” to “§F &~ in the Chinese
version? Incidentally, it is noted that in the short title of this Bill, “accommodation” is
translated as “{= ffi ” while in Cap. 348, it is “% ”. As in Cap. 349, it is not even translated
but instead with the word “3 ” added.

2. The Chinese equivalents of the terms of “hotel”, “guesthouse” and “hotel and
guesthouse” in the Laws of Hong Kong are quite confusing. For ease of reference, | now list
out the terms as follows:-

No |Term in English [Term in Chinese Ordinance
1. hotel @) iEIFFFI in Hotel Accommodation Tax Ordinance (Cap.
348)
(b) b & lin Buildings Ordinance (Cap. 123)
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No |Term in English [Term in Chinese Ordinance
2. |guesthouse (a) % &l |in Buildings Ordinance (Cap. 123)
(b) T il in Hotel and Guesthouse Accommodation

Ordinance (Cap. 349)

ﬁ:ﬁ’

=

3. boarding house |(a) in Landlord and Tenant (Consolidation)

Ordinance (Cap. 7)

(b) M55 AFY |in Census and Statistics Ordinance (Cap. 316)
(©) gt in Noise Control Ordinance (Cap. 400)

T3

The above are some examples only (see Annex A). Should there be consistency in these terms?
In particular, for the word “¥F & ”, it can be “hotel”, “guesthouse”, “boarding house” as well

as “hotel and guesthouse”.

3. On the definitions of “hotel” and “guesthouse”, it is noted that there are some
drafting differences in the three Ordinances.

@) In the Hotel Proprietors Ordinance (Cap. 158), “hotel” means *“an
establishment held out by the proprietor as offering sleeping accommodation to
any person presenting himself who appears able and willing to pay a reasonable
sum for the services and facilities provided and who is in a fit state to be
received.”

(b) In the Hotel Accommodation Tax Ordinance (Cap. 348), “hotel” means “any
establishment, the proprietor of which holds out to the extent of his
accommodation that he will provide accommodation to any person presenting
himself who is able and willing to pay a reasonable sum for the services and
facilities provided and is in a fit state to be received”.

(©) In the “Hotel and Guesthouse Accommodation Ordinance” (Cap. 349), “hotel”
and “guesthouse” mean “any premises whose occupier, proprietor or tenant
holds out that, to the extent of his available accommodation, he will provide
sleeping accommodation for any person presenting himself who appears able
and willing to pay a reasonable sum for the services and facilities provided and
Is in a fit state to be received”.

Is there any special reason for using different versions? For example, in Cap.
158, “sleeping accommodation”({= ’[ﬁ) is mentioned while in the other two Ordinances, “to
the extent of his (available) accommodation” ({= 5! ) is emphasised. Is there any particular
meaning for making such emphasis?

In the English version of Cap. 348, what is the link between “the
establishment” and “the accommodation”? Is there any particular meaning for using
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“who is able and willing to pay” instead of “who appears able and willing to pay”?

In Cap. 349, the word “premises” is used instead of “establishment”. The word
“premises” may mean a room, shop, building or any definite area. It can be residential
premises or commercial premises. Would lettings or sub-lettings of furnished residential
premises of less than 28 days be included in this definition? | enclose an advertisement of
serviced rooms charging both monthly and daily rates (with contact telephone number deleted)
for your reference (Annex B). Would such serviced rooms be regarded as “hotel” under this
Ordinance? Would university hostels which sometimes offer short term tenancies of less than
28 days to visiting professors or students be regarded as “hotel” by this definition and
therefore has to pay hotel accommodation tax and profits tax? Further, would private hospitals,
rehabilitation centres and similar organizations offering beds to patients and changing linen
for them every day be included in this definition? Would premises offered by an employer to
his overseas employees coming to stay in Hong Kong for less than 28 days be also included?
Would students, patients, employees be regarded as “any person of any particular group” as
now defined?

4. Clause 9 amends section 20 of Cap. 349. Section 20(2)(b) states that “[> 35 ;]51 |
.. M SE = T A whilst after amendment by clause 9(d) and if enacted,
section 20(3)(b) will read as “/& N [ H #F R = L ”. | realize that by the Declaration of

Change of Titles (General Adaptation) Notice 1997 (L.N. 362 of 1997), the Chinese title of
the Secretary for Home Affairs has been amended. But would the Administration take this
opportunity to amend the Chinese title of the Secretary in this Ordinance so that consistency
can be achieved?

5. During the Bills Committee meeting held on 22 October 1998, a District Court
case holding that it is illegal for guesthouses to be opened in residential premises has been
mentioned. Could you please let me have a copy of that judgment?

I look forward to hearing from you soon and shall be grateful if you can let me
have your reply in both Chinese and English languages.

Yours sincerely,

(Anita Ho)
Assistant Legal Adviser
Encls.
cc: D of J (Attn: Ms Anastasia M H Kwong, Senior Govt Counsel)
Mr. Jimmy MA, LA




CAP. IS8 IHotel Proprictors

CHAPTER 158

HOTEL PROPRIETORS

“hotcl” (i) mcans an cstablishment held out by the’
proprictor as offcring slecping accommodation to any
person presenting himsclf who appears able and willing
to pay a rcasonable sum for the scrvices and facilitics
provided and who is in a fit state to be reccived.”.

(2) For thc purposcs of “any person- prescnting
himsclf in the definition of “hotel” in subsection (1) and

only for thosc purposcs—

(a) “any person” includes any person of any
particular  category, class, group or
description;

(b) “presenting himsel{™ includes—

(i) any person presenting himself in person;

(i) any person presenting himsell through
an agentor a representative;

(i) any person presenting himsclf, whether
in person or through an agent or a
representative, by  facsimile,  letter,
tclegram, tclephone or any other means;

(iv) any person presenting himself, whether
in person or through an agent or 2
representative, with prior booking or
noticc;

(v) any person presenting himself, whether
in person or through an agent or a
represcntative, without prior booking or

noticc.
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6 CAP. 400 Nuise Control

“domestic premises™ (11 J1H) means
(@) any premises used wholly or mainly for residential purposes and

constituting a separate houschold unit; and

(h) any part of a hotel or boarding-housc (hat is lct by the keeper off

the hotel or boarding-house to a guest;

Annex A
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R CAP. 316 Census and Statistics

PART IV

DELIVERY AND COMPLETION OF SCHEDULES

12. Delivery of schedules
(1) For the purposc ol curying out & statistical  inquiry, the
Commissioner miay direct any census officer to deliver, in accordance with
such direction, to any specificd person onc of more schedules for complction
by such person.
(2) For the purposc of taking a ccnsus of population, the Commissioncr
may direct any census officer to deliver or cause o be delivered to the person
in charge of any of the following premiscs-—
{a) any public or private institution of any kind whatsoever in which
inmates reside, whether for payment or otherwise, including any
penal, corrcctive or remand establishment; or
(b) an hotel, boarding_housc lodping-house, club or other
residential establishment,
. schedule to be completed by that person in respect of the persons who, at the
time of taking the census, irc in or upon such premiscs.
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CAP.7 Landlord and Tenant ( Consolidation )

“domestic premiscs”™ ({E 4207 ) means premiscs the subjcct of a scparatc fetting
(including any bed-space, cubicle, room, floor or portion of a floor or
building) which arc uscd wholly or primarily for human habitation:
{ Amended 22 of 19535.2)

Provided that the following shall not be deem

premiscs within the meaning of this definition—
(@) any building or portion of & building which is uscd for habitation

only by carctakers or watchmen not exceeding 2 in number;

() any building or portion of a building which is uscd for habitation
only by officc attendants or their familics;

(¢) any particular portion of an hotcl or boarding-house which is let
by the keeper of such hotel or boarding-housc to a guest of such

hotel or boarding-housc;

cd to be domeslic
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CADP. 349 Notel and Guesthouse Accommodation

CHAPTER 349

HOTEL AND GUESTHOUSE ACCOMMODATION

“hotel™ and “guesthouse™ (BAY) mean any premises whose accupicr, proprictor

or temmt holds out that, to b
will provide sleeping accommod
who appears able and willing to pay a rcason

ation for any person prescnting himscll
able sum for the scrvices and

facilities provided and is in a fit stalc to be received,

(2) For the purposcs ol “any person presenting
himsell™ in the definition of “hotel” and “pucsthouse™ in
subscction (1) and only for those purposcs—

(@) “any person” includes any person of any
particular - category, class, group or
description;
() “presenting himsell™ includes-—
(i) any person presenling himsclf in person;

(i) any person presenting himsclf through

anagent or i rcprcscn(:l(ivc;

(iii) any person presenting himsclf, whether

in person or through an agent or a
representative, by  facsimile,  letter,
‘ tclegram, tclephone or any other means;

(iv) any person presenting himself, whether
in person or through an agenl or a
representative, with prior booking or
noliee;
any person presenting himsell, whether
in person or through an agent or a
representative, without prior booking or

nolice,

(v

-

he extent of his available accommaodation, he
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2 building, or part of & building,
{1 pste

CAP. 123 Buildings

FIE LRy

SO M T s OGN KA 2y B - & “habitation”™ (JHE) in relation to the usc of
NHGIREI ¢ (ol TUSE R TR B2 includes use of it for hotel, gucst-house, boarding:
“ dormitory or similar, accommodation; ( Added 7301983 5. 2)
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Annex A~

Hotel Accommudation Tax

CAP. 348
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CHAPTER 348

HOTEL ACCOMMODATION TAX

ablishment, the proprictor of which holds out to

ation that he will provi(hi;;\vilhoulvspcciul
scnting himscll who i abl
and Facilitien provide

“hotel™ (FiKi) means any st
the extent of his accommod

contrack accommadation to siny person pres
bl sum Tor the services

and willing to pay it reasoni
and is in a Ot state 1o be received:

‘&2‘)._.170" the purposcs of “any person presenting
himsel in the definition of “hotel™ in subscction (1) and
only for thosc purposcs— .

(a) “any person” includes any person of any
particular  calegory, class, group or
deseription;

l(/)) "p_rcscnlin;; limscll™ includes -
(_l) any person presenting himsell in person;
(ii) any person presenting himscl” through
Lan agenl ora representative;
(iii) any person presenting himscll, whether
in person or through an agent or 4
representative, by facsimile,  letter,
. ) telegram, telephone or any other means;
(iv) any person presenting himscll, whether
in person or through an agent or a
rcpl.'cscnmlivc, with prior booking or
notice;
any person prescnting himsclf, whether
in person or through an agent or a
x'cp!'c.\'cum(ivc, without prior booking or

~
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