LC Paper No. CB(2)656/98-99(01)

THE LEGCO PANEL ON ADMINISTRATION OF JUSTICE AND
LEGAL SERVICES MEETING ON 17 NOVEMBER 1998

Submissions by the Law Society

The Society's Criminal Law & Procedure Committee has submissions on the Prosecution
Policy and the Thett (Amendment) Bill as follows:

-H— -

The Committee notes the DPP's statement that there are legitimate public interest reasoﬂs/
for prosecution work to be briefed out to the private sector and is of the vi;y/that
practitioners of both branches of the profession are equally competent act as
prosecutors on fiat. Therefore, the allocation of this work should be copd&?ed in an
even-handed and transparent manner.

v Creation of a new rank of Chief Court Prosecutof in the Department of

Justice

As the Society does not have sufficient informagicn or material on why the post is
required, the qualifications expected of the candidate and the function and scope of duties
involved, the Committee cannot comment opAhe proposal.

V. Prosecution Policy

The Committee believes ikat the information contained in the booklet "Prosecution
Policy" will serve as a g6od yardstick to all personnel who act as decision-makers in the
prosecution process,” However, it is important to bear in mind the distinct roles to be
played by the prosecutors and investigators of crimes. Care must be exercised to ensure
that the guidefines would not affect the investigation work -of all those in the law
enforcemert bodies who are solely involved in the investigation process, i.c. [CAC.
Custopr'& Excise Department. For this reason, the Committee takes the view that the
booklet should be distributed to the head of such bodies for reference purpose only but

Ot as a guidebook for their investigative pf-‘rmnnel

Iv THEFT (AMENDMENT) BILL

The Committee has reviewed the November 1998 Information Paper submitted by the
Legal Policy Division of the Department of Justice on "Creation of a Substantive Offence
of Fraud" and will elaborate its stance on the issue.
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In Paragraph 11 of the Information Paper, the Law Society is stated as supporting the
recommendations of the Law Reform Commission (LRC). In this respect, it is useful to note
the background of the present proposal.

Background

Consultation on the subject dates back to 1995 when the LRC issued a Consultation Paper
whereby the defects of the existing offences relating to fraudulent behaviour under both the
Theft Ordinance and the common law offence of conspiracy to defraud were highlighted.
The Consultation Paper recommends the creation of a new offence of fraud and the abolition
of the common law offence of conspiracy to defraud. The paper also proposes the new
statutory offence to be constituted where a person by deceit induced another to commit an act
or make an omission resulting in prejudice to a person other than the fraudster, or benefit to
the fraudster. The proposal then is that the two elements of “prejudice” or “benefit’ should
not be restricted to financial or proprietary gain or loss.

As a result of responses received through the consultation process and concern expressed by
various interested bodies concerning the ambit of the new statutory offence, the proposal was
revised and reflected in LRC’s Report (“the Report™”) in July 1996. In the Report, the
proposed offence was amended to restrict the statutory offence of fraud to “financial or
proprietary” prejudice or benefit.

The Society would stress that it is on the basis of the recommendations put forward in the
Report that the Society provided its “general” support to the idea of the creation of a
substantive offence of fraud. However, it should be noted that such support is a qualified
one. A Fraud Bill (since lapsed) was introduced by the Administration in October 1996 and
considered by a Bills Committee.  That Bill, however, lapsed on the dissolution of LegCo on
30 June 1997. Copies of the lapsed Bill and comments submitted by the Society are
respectively annexed as Annexures A and B.

The Society was approached by the Administration in August 1998 on the proposal to
reintroduce a Fraud Bill (2nd draft) in the current session of the Legislative Council. A copy
of the 2™ draft Bill is annexed as Annexure C. However, the Committee notes with
concern two material changes made in the second draft Fraud Bill:

(1)  the offence of fraud is not restricted to cases involving financial/proprietary
benefit/prejudice; and

(2) instead of being abolished, the common law offence of conspiracy to defraud has been
expressly retained.
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The Society’s Concerns on the 2" Draft Fraud Bill

The Society’s concerns with the 2" draft Fraud Bill relate to the following:

1.

Express preservation of the Common Law Offence of Conspiracy to Defraud

The common law offence of conspiracy to defraud is fraught with confusion and
capable of unjust application. The original intention of introducing a substantive
offence of fraud is to remove any confusion created in law by the common law offence.
The Law Society submits that with the retention of the common law offence and the
creation of a new statutory offence of fraud, the original intention of the Bill will be
frustrated, resulting in more confusion.

The lack of any proper definition of “deceit”” and ““benefit/prejudice” both being
important elements constituting the offence of “fraud”.

The Committee has expressed dissatisfaction with the lack of clear definitions for the
concept of “deceit”, “benefit” or “prejudice” which constitute the main elements of the
offence of “fraud”.  Although definitions of these concepts appear in the proposed
amendments to the Theft Ordinance, those definitions do no more than repeat the very
terms being defined and can hardly be considered as definitions at all. The
Committee considers it inappropriate for such important concepts to be left to the
common sense interpretation of the judge and the jury.

The wide ambit of the statutory offence and its possible intrusion into the civil arena

As drafted, the new offence of fraud does not appear to be restricted to cases involving
financial/proprietary benefit/prejudice in the criminal arena, nor has the element of
“dishonesty” been built into the definition of fraud. The statutory offence could thus
be interpreted to apply to civil or commercial activities and innocent activities may
easily be caught. Representatives of the Administration have acknowledged such
problem in the joint meeting with the Committee but suggested that the public could
rely on the good integrity of the prosecution as a proper safeguard. The Committee
considers such suggestion to be hardly desirable.

The possibility of overlap between the common law and statutory offences

The Committee notes that there will be two offences, one common law and one
statutory which appear to overlap but carry different penalties. In real life situations,
such complications will provide too much latitude to the enforcement agencies to enter
into “fishing expeditions”.
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The Committee was taken aback by the unilateral changes made not only to the formulation of
the statutory offence, but also the decision to retain the common law offence. A meeting
took place with representatives of the Administration on 12 October 1998 when members of
the Committee voiced their concerns. The Administration stated the following reasons for
the changes in the 2" draft Fraud Bill:

(1)  They believe that the new offence of fraud, being a general offence, should not be so
restrictive as to exclude cases where no financial/proprietary benefit/prejudice exists;
and

2 If the common law offence is repealed, cases where no deceit as defined under the 2"
draft Bill, which are presently covered under the common law offence of fraud, will
escape prosecution.

The Committee believes that the approach taken by the Administration in introducing the 2"
draft Fraud Bill is a “filling in the gap exercise”. This course of action is inconsistent with
one of the main objectives of law reform, which is to provide more certainty in law.

Subsequently, the Administration informed the Committee that the proposal to create a new
statutory offence of fraud would be implemented by amending the Theft Ordinance. The
Society therefore restates its view on the 2" draft Fraud Bill in relation to the proposal to
amend the Theft Ordinance.

The Law Society of Hong Kong
16 November 1998
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A BILL
To

Create the alfence of Traud, o abolish the offence at common law of
couspiracy to defraud and (o provide far retaied matiers.

1:nacied by the Governor of Hong Kong, with the advice and consent of
the Lagislative Council thereol.

i, Shast title
Fhus Osdinance may be cited a8 the Fraud Ordinance:

1. bhe ofleoce of fraud

(1) I any person by any deceit (whether or not the deceil is the sole or
i inducenient) snd with antent (0 defraud induces another pecson 10
Gl 30 act of mahe an omission, which results either —

(1) m bencii 1o any person other than Lhe sccond-mentioned
f‘lﬂl"‘ or
(hy in prejudice or 4 substantial risk of prejudice (o any person other
than the lwst-mentioned person,
e hestentioned pesson commits (he offence of fraud and is habdle on
convichon upon indkctiment 1o impasonment for 14 years.

(2) Vor the purposes of subsection (1}, a person shall be treated as having
an intent (o defraud if, at the time whea he practises the deceit, he iateads that
he will by the decent (whether or not the deceit is the sole ar maia induccment)
Jadieee another peesoi 1o conmil an st of mke wit omission, which will result

i cntdier or both ol the consequenees relerred 1o in parigraphs (@) and () of
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(A For ahe parposes of this seehion
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Sdecct T (RS micans any deceit (whether dehiberate or reckless) by words or
conduct (whether by apy act or onnission) 35 1o s or as 1o law, ncluding
2 deedttas 1o the intentions ol The person practising the decent oc of any
athey pessan; N

e (HUE) inchudes o gast by keeping what one has, as well as a gam by
petting what oac hias not;

loss” (L) includies @ loss by not getting what one might get, as well as a loss
by pantmg with what one has;

“prepnbice” (A6 means any linancil o proprietary loss, whether temporary
b permanent.

1. Abalition of cusunon lew conspiracy (o defraud

(1) Subject (o subsection (2). the vlfence al common law of vonspiracy lo
detvannd is abolished.

(™) Subscction (1) shall aov apply for any purposes (o offenwes
connnited before the commencement of this Ordinance.

Cansequeotial Amendmeals
Crimes Ordinance

4. Poualies

Scction 159C(6) of the Crimes Ordinance (Cap. 200) is repealed.

S, Abolitions, savings and russiticaal provisions
Section 1596¢2) aad {1) is cepeaked.

ludependent Commission Against Corruption Ordinance

. Powcr of arvest

Section (S of the Judependent Commpsson Against Curruplion
Chdipance (Cap 24y aended
() by adidinag
ey the oftenee 01 Feamd under sechan 2 ol the Feaud
Ordinanee { ol 1996);";
() mparagiaph (1)
(1) by repeating “ihe olfence of compaacy o defraud and™.
(1 by tepeabag "o (o) and subntifutimg ™, () on (eby™;
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(¢) w paragraph (g). by repealing “or (ca)” and substitulng ™, (e
oc (el

Chinese Extraditivn Ordinance

7. List of Extraditiva Crimes

bem 26 i dhe First Schedule to the Chinese Extradition Ordinance (Cap.
315) 1» amended
() n p.nmgmph (/). by repealing the comma and substfuting a
seancolon;
(1) by adding
“(g) the Fraud Ocdinance ( of 1996),”.

Organized and Serivus Crimes Ordinance

K. Offcoves selevast (0 definitions of “organized
crinuc” and “specified offeace”
Sehedute 110 the Organized and Serious Crimes Ordinance (Cap. 455) is
amcnded by adding
=17, Feaud Ordiniuce
{ ol 1996)
section 2 (raud™.

9. Oihwer specificd offeaves

Sohedule 2 is amended by repesting em 2.
Crimtnas 3 = 2abntion Ordinaace

1. Offences o which this Ordinasce applies

Section 2 of the Criminat Jusssdiction Ordinance (Cap. 461) 18 amended -
() subsgction (2), by adding -
“(v)  the ollence of Teaud under section 2 of 1he Feoud
Ordinanee { ol 1996).
M by cepeabing subsection (3Hh).

1 Questivns bmaterial to jusisdiction in
the case uf certain offemes

Secnon A2) s ameaded by repealing Tor conspiracy 1o defriud in Hong
wNonp”
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[2. Latcidad jurisdiction in relation (o certain
comgiracies, attempts and incilemeats

Sechon 6(1) s amended
() by repeabing “or ol consprricy 1o defraud,”,
(h) by repealing “or fraud™

Merchant Shippiog (Seularess) Ordinance

13, Furgery, etc. of certificate

Section 128(3) of the Merchant Shipping (Seafarers) Ordinance (Cap. 478)
s amended by repealing “or of a conspiracy (o commis such an offence or of a
compiracy 1o defraud in eclation 1o & cenificate of competency™ and
suhstituhing . or of the offence of (raud under section 2 of the Fraud
Ordmance { of 1996) in relation 10 a cerlificate of compelency, or of a
conspitacy 1o comnni any such offence™.

Murchant Shipping (Seafarers) (Ceslification of
Offlicers) Regulation

14, Offinces and penalties

Scction 17(3) of the Merchant Shipping (Sealurces) (Centification of
Otheens) Regulation (L.N. 600 of 1995) is amended by repealing “or of a
Conspiiacy 16 commit such an offence or of a conspiracy {o delraud in relalion
(o A certificate of competency or i certificate of scevice™ and substituting ', or
ol the ollesae ol fraud uader section 2 of the Fraud Ordinaace ( of 1996)
morclaton (U a certificite of competeacy or @ centilicate ol service, of of a
Cotitacy 1o conimiany such offence™

Murchant Shipping (Seafarens) (Engine Roum
Walch Ratings) Regulation

15, Jabse pretences and supply of false information

Seehon 112) of ihe Merchant Stupping (Scatarers) (Engine Roun
Wateh Watmgs) Regubiion (LN- 3 al’ 1996) 15 asmended by repealing “or ol a
connpiacy 1o comnit such an olfeace or of a conspsracy 1o deftaad in relation
te o dovnment selesred o U Subseaion™ and suhstiiuting L oc of e
allence of bawd under section 2 of the Fraud Ordinancet ( ol 199%6) n
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relation oo ducument referred (o in thit subscction, of of a conspsracy 1o
conut any such otlenee™.

Meschant Shipging (Scalarers) (Navigational
Watch Ratiogs) Regulation

16. False pretences und supply of fakse informatioa

Secuon W2) of the Merchant Shipping (Scafarers) (Navigational Walch
Ratmys) Regutation (L.N. 4 of 1996) is amended by repealing “or of a
comspitacy (o comnnt such an offence or of a conspiracy o defraud in relation
o a ducument referred o in that subsection” and substituting **, or of the
alfence ol fraud under section 2 of the Fraud Ordinance ( of 1996) in
relatin (o a docunkent referted 10 in thal subsection, or of & canspiracy (0
comnut any such offence”.

Eaplunatory Memurandum

‘I he nain object of this Bill is 1o create the offence of fraud under the laws
of Mong Kong, i the tight ol recommendations of the Law Rcform
Comnmssion of Hong Kong i its repost centitled “Creation of a Substantive
Oftence of Fraud™.

2 Clause 2 vicates the offence of (taud and defines, among others, the
key clements.of “deceit” and “intenl 1o delraud™, as well as “benefit” and
" prejudice”

v Clause ) provides los the abolition of thc common law offence of
conspiracy (o defraud. With the cecation of the new substantive offence ol
frand, any conspiracy 0 commit thas offence will aiso be an offcwe by virtue
of sections LSYA 10 159F of the Crimes Ordinance (Cap. 200).

4 Chiuses 4 10 16 deal with consequential amendments by recmoving

relervines Lo the common law vilence of conspiracy 0 defroud and adding
Leterean e T e new oltenee of baud i appropaate tegislaon
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Annexure B

LETTERHEAD OF THE LAW SOCIETY OF HONG KONG

27 December 1996

Clerk to the Bills Committee
on the Fraud Bill,

Legco Secretariat,

Legislative Council Building,

8 Jackson Road,

Central, Hong Kong

Dear Sir/Madam,

The Society’s Criminal Law and Procedure Committee have reviewed the provisions
contained in the Fraud Bill and have the following queries which it feels the Bills Committee
should consider:-

1 Why enact a new Ordinance, namely the Fraud Ordinance rather than add new
provisions to the Theft Ordinance?

2 What has happened to the proposed examination of the existing offences that overlap?

Members of the Bills Committee are referred to the Law Reform Commission’s Report on
Fraud particularly paragraph 5.6 which states:-

We think that there should be an examination of the existing Theft Ordinance offences
and their interaction with a new fraud offence, and we think such an examination
should be carried out once the concept of a substantive offence of fraud has been
accepted in principal by the Administration.

The Society was advised by the Administration that the matter of the overlapping problem
would be examined particularly in relation to the existing offences under the Theft Ordinance.



3 Is it really necessary to use the notion of “deceit”, rather than the term “deception”
which is used in the existing deception offences in the Theft Ordinance?

4 Does “deceit” involve dishonesty or not? There seams to be an assumption that a
person using “deceit” and acting with “an intention to defraud” must inevitably be
acting “dishonestly” so that there is therefore no need to expressly included
“dishonesty” as an element.

5 Why make fraud punishable by 14 years of imprisonment compared to only 10 years
for deception under the Theft Ordinance? Is putting a person’s interest at risk more
serious than actually obtaining another’s property by deception?

The Law Society has stated that it generally supports the introduction of a new offence of

fraud but in light of the above queries, there should be a complete review of the provisions

contained in the Theft Ordinance to ensure that there is no overlapping.

Please could you advise me when the Bills Committee is likely to be convened to discuss this
Bill.

I look forward to hearing from you.

Yours sincerely,

Joyce Wong
Director of Practitioners Affairs



Annexure C

B C
1st revised draft : 22.4.98
2nd draft : 21.3.98

A BILL
To

Create the offence of fraud, and to provide for related matters.

Enacted by the Legislative Council.

1. Short title

This Ordinance may be cited as the Fraud Ordinance.

2. The offence of fraud
1) If any person by any deceit (whether or not the deceit is the sole or main
inducement) and with intent to defraud induces another person to commit an act or make an
omission, which results either -
(@) in benefit to any person other than the second-mentioned person; or
(b) in prejudice or a substantial risk of prejudice to any person other than
the first-mentioned person,
the first-mentioned person commits the offence of fraud and is liable on conviction upon
indictment to imprisonment for 14 years.
2 For the purposes of subsection (1), a person shall be treated as having an intent

to defraud if, at the time when he practices the deceit, he intends that he will by the deceit



Page 2

(whether or not the deceit is the sole or main inducement; induce another person to commit an
act or make an omission, which will result in either or both of the consequences referred to in
paragraphs (a) and (b) of that subsection.
3) For the purposes of this section -
“act” () and “omission” ( ) include respectively a series of acts and a series of
omissions;
“deceit” ( ) means any deceit (whether deliberate or reckless) by words or conduct
(whether by any act or omission) as to fact or as to law, including a deceit as to the

intentions of the person practising the deceit or of any other person.

3. Common law conspiracy to defraud not affected or modified

This Ordinance shall not affect or modify the offence at common law of conspiracy to

defraud.

Consequential Amendments

Independent Commission Against Corruption Ordinance

4. Power of arrest

Section 10(5) of the Independent Commission Against Corruption Ordinance (Cap.

204) is amended -
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@ by adding -
“(eb) the offence of fraud under section 2 of the Fraud
Ordinance ( of 1998);”;
(b) in paragraph (f), by repealing “or (ea)” and substituting”, (ea) or (eb)”;

(© in paragraph (g), by repealing “or (ea)” and substituting”, (ea) or (eb)”.

Organized and Serious Crimes Ordinance

5. Offences relevant to definitions of “organized crime” and “specified offence”
Schedule 1 to the Organized and Serious Crimes Ordinance (Cap. 455) is amended by
adding -
“18.  Fraud Ordinance
( of 1998)

section 2 fraud”.

Criminal Jurisdiction Ordinance

5. Offences to which this Ordinance applies
Section 2 of the Criminal Jurisdiction Ordinance (Cap. 461) is amended -
€)) in subsection (2), by adding -
“(c) the offence of fraud under section 2 of the Fraud

Ordinance ( of 1998).”;
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Merchant Shipping (Seafarers) Ordinance

7. Forgery, etc. of certificate

Section 123(3) of the Merchant Shipping (Seafarers) Ordinance (Cap. 478) is amended
by repealing “or of a conspiracy to commit such an offence” and substituting”, or of the
offence of fraud under section 2 of the Fraud Ordinance ( of 1998) in relation to a certificate

of competency, or of a conspiracy to commit any such offence,”

Merchant Shipping (Seafarers) (Certification of Officers) Regulation

8. Offences and penalties

Section 17(3) of the Merchant Shipping (Seafarers) (Certification of Officers)
Regulation (Cap. 478 sub. leg.) is amended by repealing “or of a conspiracy to commit such
an offence” and substituting”, or of the offence of fraud under section 2 of the Fraud
Ordinance ( of 1998) in relation to a certificate of competency or a certificate of service, or

of a conspiracy to commit any such offence,”.

Merchant Shipping (Seafarers) (Engine Room

Watch Ratings) Regulation
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9. False pretences and supply of false information

Section 7(2) of the Merchant Shipping (Seafarers) (Engine Room Watch Ratings)
Regulation (Cap. 478 sub. leg.) is amended by repealing “or of a conspiracy to commit such
an offence or of a conspiracy to defraud in relation to a document referred to in that
subsection” and substituting”, or of the offence of fraud under section 2 of the Fraud
Ordinance ( of 1998) in relation to a document referred to in subsection (1), or of a
conspiracy to commit any such offence, or of a conspiracy to defraud in relation to a document

referred to in subsection (1)”.

Merchant Shipping (Seafarers) (Navigational

Watch Ratings) Regulation

10.  False pretences and supply of false information

Section 7(2) of the Merchant Shipping (Seafarers) (Navigational Watch Ratings)
Regulation (Cap. 478 sub. leg.) is amended by repealing “or of a conspiracy to commit such
an offence or of a conspiracy to defraud in relation to a document referred to in that
subsection” and substituting”, or of the offence of fraud under section 2 of the Fraud
Ordinance ( of 1998) in relation to a document referred to in subsection (1), or of a
conspiracy to commit any such offence, or of a conspiracy to defraud in relation to a document

referred to in subsection (1)”.
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Explanatory Memorandum

The main object of this Bill is to create the offence of fraud under the laws of Hong
Kong, in the light of the recommendations of the Law Reform Commission of Hong Kong in
its report entitled “Creation of a Substantive Offence of Fraud”.
2. Clause 2 creates the offence of fraud and defines, among others, the key elements of
“deceit” and “intent to defraud”.
3. Clause 3 provides that the common law offence of conspiracy to defraud will not be
affected or modified.
4. Clauses 4 to 10 deal with consequential amendments by adding references to the new

offence of fraud in appropriate legislation.



