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Annex |

Adaptation of Laws (No.12) Bill 1998

Provisions involving adaptation of references to “Crown” / “Queen” as “Government”

Item  Schedule Legal Provision Remarks
& Section
No.
1. Sch. 2,s.5 s. 9M(1) Criminal S. 9M(1) of Cap 221 provides that recognizance of bail or sum of money deposited be forfeited to the
Procedure Ordinance Crown on a person’s failure to surrender to custody. Since money being forfeited will, in practice, be paid to
(Cap. 221) the Government, the reference to “Crown” is adapted to “Government”. Furthermore, s.2 of Sch 8 of the
Interpretation and General Clauses Ordinance (Cap.l), copy attached, which reflects the adaptation
guidelines embodied in the decision of NPCSC of 23 February 1997, stipulates that any reference in any
provision to Her Majesty, the Crown, the British Government or the Secretary of State (or to similar names,
terms or expressions) in contexts other than title to land in the HKSAR, affairs for which the CPG has
responsibility or the relationship between the Central Authorities and the HKSAR shall be construed as a
reference to the Government of the HKSAR.

2. Sch. 2,s.8 s.56(2)(a) Criminal  The reference to “Crown” in s.56(2)(a) of Cap.221 is in the context of the Crown being a party at the trial of
Procedure Ordinance an offence and the Secretary for Justice or the Solicitor General appears for the Crown. The Secretary for
(Cap.221) Justice and the Solicitor General are both law officers of the Government (the executive authorities of the

Region by virtue of Art. 59 of the Basic Law) who act as the government’s chief legal advisers and have
important responsibilities in



Item

Schedule
& Section
No.

Sch. 2, 5.9 s.59 Criminal Procedure

Sch. 2,
s.18

Legal Provision

Ordinance (Cap.221)

5.83S Criminal
Procedure Ordinance
(Cap.221)

Remarks

relation to the law and its enforcement. Section 19 of the Hong Kong Reunification Ordinance provides
that criminal proceedings which before the reunification were bought by, in the name of or against the
Crown may after the reunification be brought by, in the name of or against the HKSAR. That provision is
made on the basis that crimes are committed against society or the state or political subdivisions of the
state (such as the HKSAR). The idea that the executive is a party to most criminal proceedings is
reinforced by Art.63 of the Basic Law which provides that the Department of Justice of the HKSAR shall
control criminal prosecutions, free from any interference. Furthermore this adaptation is in accordance
with the adaptation guidelines embodied in the decision of NPCSC of 23 February 1997 and incorporated
in s.2 of Schedule 8 of Cap.1 as stated in item 1 above. For these reasons, the Administration is of the
view that 'Crown' in the context of this provision should be adapted as ‘Government'.

The reference to “Crown” in s.59 of Cap.221 is in the context of the right to have evidence retaken in the
presence of the jury in connection with statements of accused persons. The Crown and the accused
person are both parties to the criminal proceedings. For the reasons set out in item 2 above, the
Administration is of the view that '‘Crown' in the context of this provision should be adapted as
‘Government’.

S.83S of Cap.221 empowers the Court of Appeal to dismiss a frivolous or vexatious notice of appeal
without calling on anyone to attend the hearing or to appear for the Crown thereon. The reference to
“Crown” is in the context
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Schedule
& Section
No.

Sch. 2,
5.22

Sch. 2,
s.36

Sch. 2,
s5.37(b)

Legal Provision

s.102(4) Criminal
Procedure Ordinance
(Cap.221)

rule 64(2) Criminal
Appeal Rules
(Cap.221 sub. leg.)

Forms Il and Il
Criminal Appeals
Rules

Remarks

of the Crown being a party to criminal proceedings. For the reasons set out in item 2 above, the
Administration is of the view that 'Crown' in the context of this provision should be adapted as
‘Government'.

S.102(4) of Cap.221 provides that where a court orders the sale or retention of property connected with
offences and no person establishes a claim to it or its sale proceeds, then the property or its sale proceeds
shall become the property of the Crown. In light of s.2 of Sch 8 of Cap.1, the reference to “Crown” is
adapted as “Government”

Under rule 64(2) the Crown may make application to the Court of Appeal for attendance of witness before
the Court. The reference to “Crown” in rule 64(2) of Criminal Appeal Rules is in the context of the Crown
being a party to criminal proceedings. For the reasons set out in item 2 above, the Administration is of the
view that 'Crown’ in the context of this provision should be adapted as ‘Government'.

Under Form Il Criminal Appeals Rules, the Appellant acknowledges himself to owe to the Queen the sum of
money paid in entering into recognizance of bail if he fails in the condition of recognizance. Under Form Il
Criminal Appeals Rules, the Appellant and his sureties severally acknowledged themselves to owe to the
Queen the sums of money paid in entering into recognizance of bail if the Appellant fails in the condition of
recognizance. In light of s.2 of Sch 8 of Cap.1, the reference to “Queen” is adapted as



Item  Schedule Legal Provision
&
Section
No.

8. Sch.2,  Forms XVIand XVII
s.37(f)  Criminal Appeal Rules

9. Sch.2, Rule 2 Criminal
s.43 Procedure
(Representation) Rules
(Cap.221 sub. leg.)

Department of Justice
29 March 1999

Remarks

“Government”.

Under Form XVI Criminal Appeals Rules, the Appellant acknowledged himself to owe to the Queen the
sum of money paid in entering into recognizance of bail if he fails in the condition of recognizance. Under
Form XVII Criminal Appeals Rules, the Appellant and his sureties severally acknowledged themselves to
owe to the Queen the sums paid in entering into recognizance of bail if the Appellant fails in the condition
of recognizance. In light of s.2 of Sch 8 of Cap.1, the reference to “Queen” is adapted as “Government”.

The reference to “Crown” in rule 2 Criminal Procedure (Representation) Rules is in the context of the
Crown being a party to criminal proceedings. For the reasons set out in item 2 above, the Administration
is of the view that 'Crown’ in the context of this provision should be adapted as 'Government'.
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Principal Assistant Secretary Hong Kong Special Administrative Region
Assistant Director of Administration Issue 14
(Replaced L.N. 145 of 1974. Amended L.N. 238 of 1976; L.N. 63 of 1978; L.N. 21 of
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| The following are directorate disciplined officers for the purposes of section 85(2) of this
Ordinance--
@) a police officer at or above the rank of Chief Superintendent; [t 7 [37 85 (2) ®» 90 {¥]
(b) an officer of the Operations Department, Independent Commission
Against Corruption above the rank of Principal Investigator; e ﬁi IR Fr =< ©~ f
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CONSTRUCTION ON AND AFTER 1 JULY 1997 OF WORDS
AND EXPRESSIONS IN LAWS PREVIOUSLY IN FORCE
it % 8 [3% 2A (3) f%]
1. Any reference in any provision to Her Majesty, the Crown, the British Government or the
Secretary of State (or to similar names, terms or expressions) where the content of the provision- FURPE B A A f e 1997 H o5y 7] 1P e iy Ej’é%ﬁ
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shall be construed as a reference to the Central People’s Government or other competent

authorities of the People’s Republic of China. HH\E‘“’* i%Hfﬁ W] Pk I‘“ o
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2. Any reference in any provision to Her Majesty, the Crown, the British Government or the 2.
Secretary of State (or to similar names, terms or expressions) in contexts other than those
specified in section | shall be construed as a reference to the Government of the Hong Kong
Special Administrative Region.

Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
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Issue 14

Interpretation and General Clauses

Any reference to Her Majesty in Council or to the Privy Council, where the content of the
provision relates to awjel ate”jurisdiction in relation to Hong Kong, shall be construed as a
reference to the Hong Kong Court of Final Appeal. . . .
Any reference to Her Majesty in Council or to the Privy Council in contexts other than its
appellate jurisdiction shall be construed in the same manner as references to Her Majesty are
construed under sections 1 and 2. . L
Aﬁn Irl;aferendce to a Government agency which bears a name which includes the word “Royal”
shall be read--

a as if the word “Royal” were omitted; and

b as a reference to the corresponding Government agency of the Hong Kong

Special Administrative Region. .
Any reference to the Colony of Hong Kong éor to similar names, terms or expressions) shall be
construed as a reference to the Hong Kong Special Administrative Region and any reference to
the boundaries of the Colony of Hong Kong shall be construed as a reference to the boundaries
as specified in the maﬁ of the administrative division of the Hong Kong Special Administrative
Region published by the State Council of the People’s Republic of China. .
Any reference to the Supreme Court of Hong Kong shall be construed as a reference to the High
Court of the Hong Kong Special Administrative Region.
Any reference to the Court of Appeal of Hon Kon% shall be construed as a reference to the
Court of Appeal of the High Court of the Hong Kong Special Administrative Region.
Any reference to the High Court of Justice of Hong Kong shall be construed as a reference to the
Court of First Instance of the High Court of the Hong Kong Special Administrative Region.
Any reference to “#5 #; 1 [ " 'shall be construed as a reference to “Bh i 1= [l ™.
Any reference to the Governor of Hong Kong or to the Governor in Council shall be construed as
a réference to the Chief Executive of the Hong Kong Special Administrative Region or the Chief
Executive in Council respectively.
Any reference to the Chief Justice of the Supreme Court of Hong Kong shall be read as a
rRefer_ence to the Chief Judge of the High Court of the Hong Kong Special Administrative
egion.

Any reference o “ 1 i 4 1% { ” shall be construed as a reference to “fly i i -

Sk e .

FAny reference to a judge of the High Court shall be construed as a reference to a judge of the
Court of First Instance. . o . .

Any reference in the Chinese version of any law to the Leﬁlslatlve Council, the Judiciary or the
Executive Authorities or to the officers of those bodies shall be construed in accordance with the
relevant provisions of the Basic Law, . .

Any reference in any law to the Legislative Council shall, as_the case may require, be construed
as including a reference to the Provisional Legislative Council. o

Any reference to the People’s Republic of China or to China (or to similar names, terms_or
expressions) shall be construed as a reference to the People’s Republic of China as including
Taiwan, the Hong Kong Special Administrative Region and Macau.

Any reference fo the Mainland, Taiwan, Hong Kong or Macau (whether separately or
concurrently) shall be construed as a reference to the Mainland, Taiwan, Hong Kong or Macau,
as the case may be, as a part of the PeoPIe'_s Republic of China. .

Any referenceto a foreign country or foreign state (or to similar terms or expressions) shall be
construed as a reference to a country or territory other than the People’s Republic of China or as
a reference to any place other than the Hong Kong Special Administrative Region, depending on
the content of the relevant law.

Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region

10.
11.

12.

13.
14.
15.

16.

17.

18.

19.

FLE BEHERERIMGFH
SP EIE 0 [ AR B W S B A
fjr’%%%& ﬁ%%g%ﬁ'mw, i go e D
B L O R S Tk
%%%&ﬁﬁgﬁéﬁ%ﬁ@%% fo s o HY
s SR T o
R M T

B AR [ S
gﬁé %’E]E’itﬁﬂi% i B
SN AW (A B

sl Wb T e S OBY :

@y H %F['%ﬁafj«' 755 Tk ﬁj’pjlj%’mqﬁmg =
ESNR S RV E S S S S TR G B R NN o R A
B I L BGOSR R DS W P 0 B

%ﬁf o SR R R R TRE EE HRR BI B gly ER BR RUE B

B R

=
HAREAG L PP

el Nl o (F FaEE
BB CERERE M
S AR L R TR N R I PR > R R R B S HVER BT I
RRRERRER R HD S A B B

SR Y S {E L e i B L -
S N O i 3 B R e e

GO LY R S B R T S o
GRS P RT S PSR S | LA A
AR e SR L LR S LR E L B

4

i

il

23

SERE RS A (AT 6 B ) U R
ﬁ%mﬁﬁﬁ}%%%Mé%agwmfﬂwmg[%Q%@m KT
i

SO T f R R A (gL W
RIS LEe i psRnR

SRy MR A A ) YR o R ) E)
ﬁ@Lé‘aﬁﬁﬂpﬁﬁ%%§%14ﬁﬁﬁﬁw

v

e o
AT b

LA

b ey

<l



Annex 11

Adaptation of s.19 Criminal Procedure Ordinance (Cap.221)

In Sch. 2, s.6 of the Bill, the reference to “in the peace of the Queen” in s.19 Criminal
Procedure Ordinance (Cap.221) is repealed and substituted by “within the jurisdiction of the
Hong Kong courts”. The expression “in the peace of the Queen” was formerly used to allege
jurisdiction of the court in an indictment by the victim of an offence committed on the high
seas or in any place outside Hong Kong. According to Halsbury’s Laws of England,
Vol.11(1):Criminal Law, Evidence and Procedure, para 428, on a charge of murder or
manslaughter it must be shown that the person killed was under the Queen’s peace (which has
the same meaning of “in the peace of the Queen”). The Queen’s peace extends to all persons
in Her Majesty’s territories, whether British subjects or aliens, except rebels and alien enemies
who are at the time actually engaged in hostile operations against the Crown. An alien who is
not at the time of his murder within Her Majesty’s territories is not within Her peace, unless
the territory has been effectually occupied by Her forces. In Hong Kong, s.19 of Cap.221 was
discussed in AG v Yeung Sun-shun and Anor [1987] HKLR 987. In that case, counsel for the
Appellant argued that the Hong Kong court would have jurisdiction by virtue of s.19 of
Cap.221 to try a case concerning conspiracy to import into Hong Kong unmanifested cargo,
being elephant tusks, otherwise than in accordance with s.18(1)(a) of the Import and Export
Ordinance (Cap.60) and s.4(1) of the Animals and Plants (Protection of Endangered Species)
Ordinance (Cap.187). The Court of Appeal held that s.19 of Cap.221 did not confer
jurisdiction, rather it dealt only with averments in indictments. The Court of Appeal stated
that -

“We do not consider that [s.19 of Cap.221] was intended to confer a wider
jurisdiction, by this little-known section which, so far as we know, has never been the
subject of judicial comment since it was enacted in 1899, than is available at common
law or by statutory provision dealing specifically with the subject of jurisdiction.

All that the section does, we think, is to provide that, if an indictment contains
an averment that an offence was committed on the high seas or in foreign parts, it shall
be sufficient to allege that the person injured was in the peace of the Queen.
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No doubt this was intended to apply to those cases where jurisdiction had
already been conferred by statute on Hong Kong courts to try cases outside Hong Kong,
if the Queen’s subjects were involved - e.g. the Offences at Sea Act 1799.” (see E-J, at
p.998)

Jurisdiction of Hong Kong courts to try offences committed on the high seas and in foreign
parts is conferred by s.23B of the Crimes Ordinance (Cap.200). The term “in the peace of the
Queen” is wider than “within the jurisdiction of Hong Kong courts”. However, jurisdiction is
conferred by s.23B of Cap.200, not s.19 of Cap.221. S.19 of Cap.221 does not confer a wider
jurisdiction than s.23B of Cap.200 but must be read subject to it. Therefore, to adapt the term
“in the peace of the Queen” in s.19 of Cap.221 to “within the jurisdiction of the Hong Kong
courts” will not narrow the jurisdiction which is already in s.23B of Cap.200 which will
remain unchanged.

Department of Justice
29 March 1999



