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LC Paper No. CB(2) 2890/98-99(01)

Administration’s Response to the Issues raised by Bills Committee on

Adaptation of Laws (No0.10) Bill 1999 on 19 July 1999

To remind International Organizations concerned of the relevant
provisions of the “Explanations of some questions by the Standing
Committee of the National People’s Congress concerning the
implementation of the Nationality Law of the People’s Republic of China
in_the Hong Kong Special Administrative Region” (adopted at the
Nineteenth Session of the Standing Committee of the Eighth National
People’s Congress on 15 May 1996) regarding the definition of “Chinese

nationals”

International organizations and consular posts in Hong Kong will
be reminded of the relevant provisions of the “Explanation of some
questions by the Standing Committee of the National People’s Congress
concerning the implementation of the Nationality Law of the People’s
Republic of China in the Hong Kong Special Administrative Region” (the
“Explanations”) (copy at Annex A) regarding Chinese nationals after the
Adaptation of Laws (No.10) Bill is passed by the Legislative Council,

How declarations of change of nationality by Chinese citizens holding
foreign passport are processed, and under what circumstances would the
Immigration Department reject such declarations

As mentioned in point (1) above, the Standing Committee of the
Chinese National People’s Congress (NPCSC) has adopted the
“Explanations” regarding the implementation of the Nationality Law in
the Hong Kong Special Administrative Region (HKSAR). Among other
things, the HKSAR Immigration Department is authorized to process
declarations of change of nationality in respect of Hong Kong residents
who are Chinese Nationals holding foreign passports.

According to the “Explanations”, Hong Kong residents who are
of Chinese descent and born in Hong Kong or other parts of China will be
regarded as Chinese Nationals in the HKSAR, notwithstanding that they



hold or have held Hong Kong British Dependent Territories Citizen
passports, British National (Overseas) passports, or any other foreign
passports.

If such Hong Kong residents choose to be treated as foreign
nationals in the HKSAR, they will have to make a declaration of change
of nationality to the HKSAR Immigration Department. After their
declarations have been approved, these persons will be regarded as
foreign nationals in the HKSAR and will be eligible for consular
protection.

Applications for declarations of change of nationality can be
submitted by the applicants to the HKSAR Immigration Department
either by post or in person. Applicants have to fill in an application form
(ID869 for persons of 18 years of age and over or ID870 for persons
under 18 years of age) and to pay a fee of HK$145. They are also
required to produce documents to prove that they are Hong Kong
residents having Chinese nationality and that they have acquired a foreign
nationality. When the declaration is approved, a confirmation letter will
be issued to the applicant.

A declaration of change of nationality will be approved provided
the applicant is able to satisfy the following requirements :

- he/she is of sound mind;

- he/she is a Chinese national under the Nationality Law of the
People’s Republic of China, as elaborated by the NPCSC’s
“Explanations”;

- he/she is a Hong Kong resident;

- he/she is able to produce evidence (e.g. a foreign passport) to
show that he has a foreign nationality;

- there is no indication that the documents purporting to his/her
foreign nationality are forged or have been obtained by illegal
means; and

- he/she will not become a stateless person after disclaiming
Chinese nationality.

British Citizenship acquired by Chinese nationals in Hong Kong
through the “British Nationality Selection Scheme” is not recognized in
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accordance with the Nationality Law of People’s Republic of China
(paragraph 3 of the NPCSC’s “Explanations” refers). Hence, Chinese
nationals who apply for declaration of change of nationality for the reason
that they have acquired British Citizenship under the Scheme will not be
approved.

To provide LegCo with copies of the agreements signed between the
People’s Republic of China and Canada, United Kingdom and the United
States regarding their consulate in Hong Kong.

Copies of these three agreements are attached at Annexes B, C
and D.

To clarify the length of time during which nationals from Canada or the
United States, who are also Hong Kong residents of Chinese descent and
born in Chinese territories, will not be treated as Chinese nationals even if
they do not declare a change of nationality at the Immigration Department
after they have entered Hong Kong

Paragraph (3) of Article 12 of the Consular Agreement between
the Government of the People’s Republic of China (PRC) and the
Government of Canada, signed on 28 November 1997 and took effect on
11 March 1999 (at Annex B) provides that “a national of the sending State
entering the receiving State with valid travel documents of the sending
State, will, during the period for which his status has been accorded on a
limited basis by visa or lawful visa-free entry, be considered as a national
of the sending State by the appropriate authorities of the receiving State
with a view to ensuring consular access and protection by the sending
State”.

Paragraph 3(g)(2) of the Agreement between the Government of
the PRC and the Government of the United States of America regarding
the Maintenance of the United States Consulate General in the
Hong Kong Special Administrative Region, signed on 25 March 1997 and
took effect on 1 July 1997 (at Annex D) provides that “all nationals of the
United States entering the Hong Kong Special Administrative Region on
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the basis of travel documents of the United States will, during the period
for which their status has been accorded on a limited basis by visa or
lawful visa-free entry, be considered nationals of the United States by the
appropriate authorities of the People’s Republic of China (including those
of the HKSAR) for the purpose of ensuring consular access and
protection by the United States”.

Under our visa-free arrangements with Canada and the United
States, visitors from these two countries may stay in Hong Kong for three
months without a visa, provided of course they fulfil the normal
immigration requirements (e.g. holding a valid travel document).
Therefore, in accordance with the two consular agreements referred above,
nationals of Canada and the United States will be considered as nationals
of their respective countries during the three-month period.

Figures quoted during the Bills Committee meeting held on 19 July 1999
regarding number of people excluded from enjoying privileges and
immunities even if they are representatives of International Organizations

as provided in notifications made under Cap. 190 before and after 1 July
1997

Please find the figures at Annex E.

With reference to the word “custom” in the long title and s.6 of Cap. 190,
to clarify whether the original meaning of the word “custom” is
international custom or customary law in England

Section 6 of Cap. 190 (or in fact the whole of Cap. 190) deals
with privileges and immunities of sovereign, diplomatic agents or foreign
powers etc.. “Custom” in this context would mean custom relating to
privileges and immunities of these foreign powers etc.. This involves
interactions between Hong Kong vis-a-vis other sovereign powers etc.
and is international in character.

Moreover, according to the book “Introduction to English Law”
(12" Edition) by Philip S. James, in modern times most general customs
have either fallen into desuetude or become absorbed in rules of law.
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Only some local customs prevailing among particular groups of people
living in particular localities are sometimes recognized by the courts as
capable of creating a special law for the locality in question. For
example, the fishermen of Walmer were held entitled to special right to
dry their nets upon a particular beach. However, this kind of local
custom has nothing to do with privileges and immunities of foreign
powers.

Furthermore, England also recognises “international custom”
(please refers to extracts of supporting documents at Annex F). It is the
Administration’s view that the word “custom” in this Chapter is more
appropriately interpreted as international custom.

With reference to the word *“custom” in s.6 of Cap. 190, to provide
examples of international customs regarding privileges and immunities
not specified in Cap. 190 or other international agreements

As explained in point (6) above, the reference to “custom” in s.6
of Cap. 190 should be taken to mean international custom. While we have
not yet encountered actual case where privileges and immunities are
granted in Hong Kong arising from international customs, we are aware
of such cases considered and decided by national courts elsewhere. An
example is the custom on embassy bank accounts. While it has not been
clearly stated in the Vienna Convention on Diplomatic Relations, the
German Federal Constitution Court, in deciding on the Philippine
Embassy Bank Account case in 1977, accepted and applied the
international custom that the bank accounts of an embassy maintained to
cover a mission’s costs and running expenses should be immune from
execution by the host country (please refer to the reference materials at
Annex G).

As the PRC recognises and accepts international custom (please
see extracts of supporting documents at Annex H), the PRC (including
HKSAR) has an international obligation to provide privileges and
immunities according to international customs. The Administration
considers it necessary to continue to spell out in our local legislation the
fact that such international customs shall have the force of law in Hong
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Kong. Therefore, the Administration considers that it is necessary to
provide for the reference to custom in s.6 of Cap. 190.

To consider whether the proposed replacement of “England” by ‘“the
People’s Republic of China” is proper as England does not include Hong
Kong but People’s Republic of China includes Hong Kong

The Administration considers that the adaptation proposal should
not cause any ambiguity. The references to the PRC in the relevant
provisions in Cap. 190 impliedly refer to the jurisdiction of the PRC and
the references to Hong Kong impliedly refer to the jurisdiction of Hong
Kong. The fact that Hong Kong is part of the PRC should not cause any
difficulty in understanding the provisions. Moreover, since “Mainland
China” merely describes a geographical concept, it may not be appropriate
to use the term in the context of jurisdictional matters.

With reference to s.8(3) of sub. leg. A, D, E, I, K under Cap. 190, to

explain the proposal to replace “British citizen, a British Dependent
Territories citizen or a British Overseas citizen and who is not the

representative of a Government of Her Majesty other than Her Majesty’s
Government (HMG) in Hong Kong and a member of the staff of and

accompanying any such representative” by “a Chinese National”

Section 8(3) of sub. leg. A is used to explain the proposal.
Under the existing provision, HMG is divided into: (a) HMG in Hong
Kong; and (b) HMG excluding that in Hong Kong. A representative of
(@) or a member of the staff of such a representative does not enjoy
privileges and immunities while a British citizen, a British Dependent
Territories citizen or a British Overseas citizen who is a representative of
(b) or a member of the staff of and accompanying any such representative
does enjoy privileges and immunities.

However, as the status of Hong Kong as a Special Administrative
Region of PRC is different from its previous status as a Colony of the
United Kingdom, and according to international practice adopted by many
countries, the national of one country is not given diplomatic privileges



and immunities when he/she is in his/her own country, we therefore
propose to repeal provisions relating to (b) without substitution.

(10) To consider whether the Chinese name of Gazette (F(#) requires
“adaptation”.

The Administration’s view is that the term “#F ¥#” is not
inconsistent with the Basic Law or the status of Hong Kong as a Special
Administrative Region of the PRC and does not require adaptation.
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Annex A

Explanations of some questions by the Standing Committee of the National Peeple's
Congress concerning the implementation of the Nationality Law of the People's
Republic of China in the Hong Kong Special Administrative Region

EXPLANATIONS OF SOME QUESTIONSBY THE
STANDING COMMITTEE OF THE NATIONAL
PEOPLE'S CONGRESS CONCERNING THE
IMPLEMENTATION OF THE NATIONALITY LAW OF
THE PEOPLE'SREPUBLIC OF CHINA IN THE HONG
KONG SPECIAL ADMINISTRATIVE REGION*

(Adopted at the Nineteenth Session of the Standing Committee of the
Eighth National People's Congress on 15 May 1996)

According to Article 18 of and Annex IIl to the Basic Law of the Hong Kong Special
Administrative Region of the People's Republic of China, the Nationality Law of the People's
Republic of China shall be applied in the Hong Kong Special Administrative Region from 1 July
1997. Taking account of the historical background and the existing circumstances of Hong Kong,
the Standing Committee gives the following explanations concerning the implementation in the
Hong Kong Special Administrative Region of the Nationality Law of the People's Republic of
China—

1. Where a Hong Kong resident is of Chinese descent and was born in the Chinese territories
(including Hong Kong), or where a person satisfies the criterialaid down in the Nationality Law
of the Peopl€e's Republic of China for having Chinese nationality, he is a Chinese national.

2. All Hong Kong Chinese compatriots are Chinese nationals, whether or not they are holders of
the "British Dependent Territories Citizens passport” or "British Nationals (Overseas) passport"”.
With effect from 1 July 1997. Chinese nationals mentioned above may, for the purpose of
travelling to other countries and territories, continue to use the valid travel documents issued by
the Government of the United Kingdom. However, they shall not be entitled to British consular
protection in the Hong Kong Special Administrative Region and other parts of the People's
Republic of China on account of their holding the above mentioned British travel documents.

3. According to the Nationality Law of the People's Republic of China, the British Citizenship
acquired by Chinese nationals in Hong Kong through the "British Nationality Selection
Scheme" will not be recognised. They are still Chinese nationals and will not be entitled to
British consular protection in the Hong Kong Special Administrative Region and other parts of
the Peopl€e's Republic of China.

*  This English translation text is prepared by Department of Justice. Government of the Hong
Kong Special Administrative Region. It is for reference purposes and has no legislative effect.

Authorized Loose-leof Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region Issue 13A
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Explanations of some questions by the Sanding Committee of the National Peepl€e's
Congress concerning the implementation of the Nationality Law of the People's
Republic of China in the Hong Kong Special Administrative Region

Chinese nationals of the Hong Kong Special Administrative Region with right of abode in
foreign countries may, for the purpose of travelling to other countries and territories, use the
relevant documents issued by the foreign governments. However, they will not be entitled to
consular protection in the Hong Kong Special Administrative Region and other parts of the
People's Republic of China on account of their holding the above mentioned documents.

If there is a change in the nationality of a Chinese national of the Hong Kong Special
Administrative Region, he may, with valid documents in support, make a declaration at the
authority of the Hong Kong Special Administrative Region responsible for nationality
applications.

The Government of the Hong Kong Special Administrative Region is authorised to designate its
Immigration Department as the authority of the Hong Kong Special Administrative Region
responsible for nationality applications. The Immigration Department of the Hong Kong Special
Administrative Region shall handle all nationality applications in accordance with the
Nationality Law of the People's Republic of China and the foregoing provisions.

Authorized Loose-leof Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region Issue 13A
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CONSULAR AGLEEEMENT
BETWEEN
THE GOVERNMENT OF THE
PEOPLE’S KEPUBLIC OF CHINA
AND

THE GOVERNMENT OF CANADA

\

THE GOVERNMENT OF THE PEOPLE’'S REPUBLIC OF CHINA AND

TIHE GOVERNMENT OY CANADA, (hereinafter referred to as the “Contracting

Partios

DESIRING to develop their consular relations in order to faciiitate the
. np - .
of the rights and interests of their nations and pationals. and ic promats the

fricediy refatons and cooperation benween the two countries,

fiave PECIDED to concluae this Agreement and have agrocd as ionows:

For the purposss of this Agreamant, the following expressions shall bave the

medarnss hereurder assigned o then:

ansslar pout” mears any consylat
woneylz: agency;

“consuler distract” means the area assigned o a consulas post for i exercise
2f consuiar functions;

“cunsuiar officer” means any person, including the head of a consaiar pos,
eatrusted in that capacily with tie exercisz of consular functions;

“nationz! of the sending State”™ mwans an individual having the nat:
the sendlng State and, when applicable. a corporate boady of the seading Suate:

ot onaeans

fur the People’s Republic of China:

31 taws, administmtive decress and reguelations having the effect of law of tis
o

. Provinces, autonoraous regions, monicipalities direcily under the Centr
Government and other localities, and crdinances and subordinate iseislaiion of
e Hong Kong Speeial Administrave Region; and

for Canzda:

2l federz! and provipeial laws and regulations, and municipe! by



ARTICLE 2

Gengral Consular Fungtions

A consalar officer shail be enutied o the performance of Lhe fojlowng

eeling and scouring the nphts and interests of the sénding Suaw and iw .

U3 RaUQnAs;

furtiering the developmeni of o tade, saientific, echnojogic.
raral and educational relations betwsen the sending State and
and otherwise promoting their friendly relations and cooperation;

& state

ascertaning by all lawful means
ecoronic, trade, scientific,
Cs, and reporting thereor to the

iorming other consular f... cHons
st prohibited by the
does not object,

AL led to:

Léd receive zpplications periaining o aaionality;
fis) Tegister nationals of the sendwg State;

v births of nationals of the sending Siate.

The provisions of paragraph 1 of this Aracle shall not excs
concerned from the obligation to ohservs the law of the res

Issuance of Fassperts and Visas

A comsular officer shall be entitied o

il € Passporls Of oliar iravel COouInENs to nalinne

‘> e and endorse of invalidate the sald passports

(3N Issue Visas tC persons who will go to or pass through the sead.s
and endorse or invalidzic the said viws,

Vi '!,.%L“n(k and other travei ¢icuments issuad by the autnumlr" o i
INg Slate coming inlo the possession of the authorities of the rese:
5(“.[:‘. other thas those held o7 purely emparary purposes. shai be
e zuthorides of the seadi




v consular officer shall be enniied o0

2} draw up documeats of 2 person of any nationality for use in the sencirg
Siate upon the reques: of that person,

sy draw up documents of 2 nationz: of the wnding State for wse vutside
the sending State upon the request of that national;

i translate documents inio the official language(s) of the sending Sl of
of the receiving State and certify that the translation is in conformity
with the original;

IS authenticate signatires and seais on docunmients issued by the sompeten:
authiorities of the sending State or of the receiving Statel

el carry out other notarizi functions authorized by the sendiny State thas
are not contrary to the law of the receiving Staie.

AWhen used in the receiving State. the documents drawn up, certifled of

renticated by a consular officer 1n ccordance with the Jaw of tne red
. shall have the same validity and effect as the documeits dras
cartified or authenticated by the competent authorities of the recaiving St

4 consular officer shall be engtled (0 receive or take inte temparar
e certificates and documents of a national of the sending State provi
'uis is not incompatible with

12 law of the recejving Siate.

icnals_of the SendinT State

/. consular officér shall be enuitled 0

= communicate and meet freely with nationals of the sencing Suie i e
consular district, and 1he receiving State shall neither restri
communication between nationals of the sending State and a conseiar

past nor restnct their access to the conselar post;

ascertain Jiving and werk conditions of nationals of the sending
the receiving State and provide them with necessary assiswanec;

o address the competent authorities of the receiving State o ascertan the

1

whareatouts of a pationz of the sending State, and the said auth
shall do everything possible to provids (he reievant information.
recziving State shall do evervthing possible to facilitate dires
communications between consuiar officers and nationais of (hs sending
Siate;

R receive and take into temporary custody money or valuables of 4
national of the sending State in zccordance with the law of the
receiving State.
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Za

ar officer may repressnt a nabondl of the sandi
s2n! or for any other feasan 1§ unghie to defend in 0 e nphts and
rests before the court or other competent authorities of ths receiving Suite
ange for him an appropriaie representazive in accordance with the law ¢
ceiving Statz until he designates his own representative o 13 able 1o
astame the ¢efence of his rigits and interests.

Guardianghip_and Tmsteeship

The competent acthorities of the receiving State shell notify the consular post
whan a guardian or trustee is required for a national, including an underagsa
rationid, of the sending Staie in the consular district who has no cepzeity o
rimiwed capacity to act on his own behalf,

A consular officer shall be entitied to protect, to the extent permuttzd by the

taw of the receiving State, the vights and interests of a nationzl, inctuding an

unéeraged national of the sending State who has ro capacity or Lmited

capacity to act on his own behalf and, wher necessary, w recommend & person

to be appointed as guardian or trustee to that pational and supervise the
activities pertaining to guardianship or trusteeship.

Naotification of Detention,
Arvest_and_Yisit

(" 2 nationa! of the sending Siare 1§ detained, amrested or deprived of
y other means in the consular district by the competent author:
‘ing State, the said authornities shali notify the conselar pest ¢
hout uexa) frot the date of the detention, a.r.'n t, Or :;cp:wa(.‘ion ¢
i3 it passible to potify without delay tha consular post of ©

JSSLC.2
'

State because of commuaication probienis . the competent avthorities

raceiving State shall provide rotification as soon as possible. The said
authorities shall inform the consular post of the reasons for which a natona!
rizs been detained, arested, or deprived 0F freedom by any other meany.

A consilar officer shali be eatitied to visit 2 rational of the sending Stare wip
15 under detention, arrest or deprived of frecdom in any other mgans, to
converse or communicate with him in the language of the sending Stawe or the
receiving State and to acrangs for interpretation and legal assistas hi
competent authorities of the reeeiving State shall make arrangemenis for a
consular officer to visit the said national. This visit shall take place as soon 2§
possible, but at the latest, shall not be refused after two days from the date on
h the vompetent authorities have notified the conswlar pos: thet the said
aauonal has been piaced under any form of detention. Visiis 1inay b2 made on

¢ recurring basis. No longer than one mountn shall be aliowed 10 pass berwaon
Y-

visits requested by a consular officer,

A consular officer shall be aliowed to provids o a national, 1 whem these
vrovisions apply, parcels containing food, ciothing, medicaments and reading
and writing materials.

ng Sate shall inform the aceve-
of the provisions ceawined erder

‘t'he competent authorities of the
mezrtioned national of the se
naragrephs 1, 2, and 3 of this Article




se of atnial on other jegal p ceeadings against & na
ng Siate it the receiving State, the ap) Dro‘\natp authc
»le to the consalar pos! ~,-,ch he ch:rgc( ag
nsular officer shall be permitted to att end the tid o7 other legal
preceedings.

AVaL

& casc of a iria! or other iegal proceedings against & nzticnal of ihe
xcnm 1g State, the ?ppropnate authorities of the receiving State shall make
available adequate mthye on to that national when necessary.

(9.
3

7. A consuiar officer sha,h comply with the law of the receiving State i
serforning the functions provided for in this Article. Nevertheless. tie

‘ication of she Jaw of the reeeiving Sute shall not restrict the

imolementtion of the tights provided for in this Ardicle. 4

ARTICLE®

bjf)&j_fjgg_lion of Death

n Jaarning of the death of 2 nationaj of the sending State in toe ey
ﬂpetent autherities of the receiving State shall so inform the consular
post as sooo as possible and provide tpon the request of the consutar post. 4 gealh
e, or a copy of other documenis, confirming the cause of death and its

TGS NICES.

Functions Concerning Estates

: Wwnanever the appropnate locz 2uthorities of "ne re:e.iwn'- Stae learr. of &
wimie rasiliing from the deaih o the roe
iing State who leaves in ths receivi
cutor, ey shall prompty so inform

» S na )\now RGN G
3 cousular post of the sen

S.a-.c an estale in \».nch a nat m.al of lnr: sendmg State resxdmg o ;
rezeiving State may have an interest under the will of the daceased o in
cocordanze with the law of the receiving State, they shall promptiv s infyres «
consular post of the sending State.

e

A consular officer is entitled o take appropriafe GIEASUISS W0 PICLCE Ak
zonserve the estate left in the receiving State by a deceased na @
sending Stare. To this effect, a consular ofiicer may approac
zutnorities of the receiving Staie with a view to protecting th in !
natonal of the sending Smte vwho is rot a permanent 12 slden of the receiving
State, unless that natienal is othenwvise represenicd. A consulas pust TRy

Jest the comptent authorities of the receiving Siate o peir
o7 & consular officer ai the inventorying and oe'{hné 2nd,
take an tnterest in the proceedings.

s

<. A consuiar officer is entitled o safepuard the interests of & nationai of th
sending S:ate who has, or claims to hzve, a right (0 propert v lert i the
receving State by a deceased. irrespeciive of me Jattee's racionality, ang if tha:

natzonal is nat in the receiving State o7 dogs nol have a representauve ere
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Aoconsular officer s entitled

eceive for transmission (o 2 nat

sending State who is not a permanent resident of the receiving Staie c.i'.'\"

money o other property in the receiving State to which that naticnal is emt
s @ conseguence of tie death of a.nc:." 2r person, including shzres in an esta

enpstia,

o~

payinent made pursuant to emplovee's compensation law, pension and sosial

berefits in general and procseds of inserance policies, unless the court
o7 person. making distribution directs that transmission be effes

ed ir

1

agency

different manner, The court, sgency or pecson making distribation may requirs
thal 2 consular officer comply with conditions laid down with regard 1o

ey presenting a power of attorney or other authorization from that

nalional;

i providing reasonable e\-';'d=-nrc of the receipt of such muoney or other

property by that national; and

T retumning the money or other property in the event the consular officer
is unable to provide that evidence.

in exercising the rights provided by paragraphs 3 through 5 of this Ardcle, a
consular officer shall comply with the law of the receiving Staic. Mothing tn
this Arlicle shall authorize a consular o%icer to act as an attorney-1t-Jaw.

ARTICLE 11

Transmitting Judicial Documents

A consular officer shall be enutied to transmit judicial and exteg-judicial

s to the extent permitted by the law of the receiving State. suly o th
Cpetatwn of the existing agrezaments beiween the ending State and the receiving

RTICL

>
tD>

' Facilitation of Travel

Tke Contracting Parties agree to facilitatg travel between the
person who may have a ¢lam simult mwuslv to the nationality of the
Republic of China and that of Cans

e
o2

wQ ot

2. However, this does ool impiy that the

People’s Republic of China recoenizes doal naticnality. Exit formalizies and

decumentation of that person shall be handied in sccordance wit

Y

t

2}

the |

tos State in which that person customarily resides. Entry formaitics g

dextination.

socumeintation shall be handied in accordance with the ‘3\- of the Staie of

i judicial or edministrative proceedings prevent a national of the wndmg Star
1leaving the receiving Stite within the pariod of validity of his vi
decumentation, that natoaal shali not Jese his right to corsular aces:

a and
R’Jd

.

protection by the sending State. That national shell be permitted to lcave the
recgiving State without having to obtzin additional documeatation from the

recedving Stare other whan exit ¢
rzceiving State.

documentation as required under the lew of ths

Peopie's

<



¢ the receiving State v
.

sal of the sending St ¢ .
atents of the sending Statz wilh. ¢uring the pericd o0 which
sorded on a limited bass by viss of lawful visa-frez £ntry.
scnvidered &5 a national of the sending State by the appropriate aud

die receiving State with a view 1o ensuring COnsular access and pro

e sending State.

Conununication_with the Authoritics

2 consuler officer may acdress
© when necessary, Ui
at permitted by the law

e,

.14

Relations Ligtween this Agreement
und other International Agreeinents

sccordance with the A

Agresment i§ concluded
tor on Consular Relations. done & Vienna, April 24
stputated 1n ir shall by

Wdiag i accordance wii

ARTICE

Applicatiop of Yerritory

Adminising

weil 1o the Hong Kong Spe

Cupsuligtions

torn Contrastng Parties agre2 i meet from time 0 gme o Gise
4 common concern.

o consular
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Entry into Force and Termination

reament shall eatar 1n 2r the expiraton of
g tha date en which t! wracting Pariies bave nouf;
»dipiomatic channels that their procedures have beer

-2

Agreement may be terminaied by either Contracting Parcy by piving
n notice through diplomatic channsis. Termination shal: i
ths 2fter the date of such souce.

(ESS WHEREQOF, the underssgned, culy authonized ther
: Governments, have signed this Agreement,

DONE, 1 duplicate ai , On this day of
dnese, English and Frerch Hages, cach version being equothy auipe

FOW 1HE GOVERNMENT QF THE FOR THE GOVERNMENT
LIS REPUBLIC OF CHIN OF CANADA
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ACCORD CONSULAIRE
ENTRE
LE GOUVERNEMENT DU CANADA
ET
LE GOUVERNEMENT DE

LA REPUBLIQUE POPULAIRE DE CHINE

. LE GOUVERNEMENT DU CANADA ET LE GOUVERNEMENT DE LA
REPUBLIQUE POPULAIRE DE CHINE (ci-aprés dénommés les « Parties
contractantes »),

pESIREUX de développer leurs.relations consulaires et de faciliter 1a protection
des droits et des intéréts de lears nationg et de leurs ressortissants.et afin de promouvoir
des relations amicales et la coopération entre les deux pays,

ONT DECIDE de conclure cet Accord ct sont convenus de ce qui suit

ARTICLE PREMIER
Dé&finitions

Aux fins du présent Accord, les expressions suivantes s'entendent comme suit:

4) « postz consulaire » tout consulat-générui, consulat, viceconsulsl ou agence
consuvlaive; ) . oS
b) « circonscription consulaire » tefritoire attribué  un poste consylaire pour

PPexercice des fonctions consulaires;

¢) « fonctionnaire copsulaire » toute personne, y compris le chef de poste
consulaire, chargde en cotte qualité de "exercice de fonctions consulzires;

d@) « ressortissant de {'Ezat d'envoi » une personne possédant la nationalit® de 1’Etat
d'envoi et, le cas &chéant, une personnc morale de ["Etat d’envoi;

) « loi » ot dans le cas du Canada, toutes les ois et tous les roglements fédéraux et
provinciaux, et les riglement municipaux; et dans celui de la République
populaire de Chine, toutcs les lois et tous les décrets et réglements administratifs
ayant force de loi, de I'Etat, des provinces, des régions autonomes, des
municipalités relevant directement du gouvernement central, et des auires
localités, et les ordonnances et la Jégislation subordonnée de la Région
adminisoative spéciale de Hong Kong. )



a)

b)

d)

2

ARTICLE 2
Fonctions consulaires générales
Un fonctionnaire consulaire peut exercer les fonctions suivantes

protéger et sauvegarder les droits et les intéréts de I'fitat d’envoi et ceux de ses
regsortissants; '

favoriser le développement de relations économiques, commerciales,

scientifiques, technologiques, culturelies et éducationnelles entre I'Etat d'envol
et I'Btat de résidence et promouvoir de foute autre manitre les relations emicales
et 1a coopération entre eux ;

s'informer, par tout moyen licite, des conditions prévalant dans I'Btat de
résidence dans les domaines économique, commercial, scientifique,
technologique, culturel, éducationnel et autres et faire rapport au gouvernement
de I’Etat d’envoi ;

exercer les autres fonctions consulaires autorisées par Etat d’envoi qui ne sont
pas interdites par la loi de 1'Etat de résidence ou auxquelles ce dernier ne
s'oppose pas.

ARTICLE 3

Demandes se yapportant &
Ia nationalité et & Pétat ¢ivil

Un fonctionnzire consulaire peut:

a) _ recevoir les demandes qui ont trait 2 la nationalits |
b) encegistrer les nationaux de 1'Etat d’envoi ;
¢ enregister les naifsances des ressortissants da UEw@t $eval, '

Les dispositions .du paragraphe..] du présent article ne libérent pas les personnes
concernées de leur obligation de respectar iz loi de I'Etat de résidence:

ARTICLE 4
Déliveance de passeports et dg visas

Un fonctionnaire consulaire peut délivrer :

a) des passeports et autres documents de voyage aux ressartissants de 1'Etat
d'envoi, les viser ou les invalider ;

b) Ges visas aux personnes qui se rendent dans )'Etat ¢'envoi ou qui veulent
traverser son territoire, les viser ou les invalider.

Les passeports et autres documents de voyage délivrés par les autoritds de 1'Etat
d’envoi et qui se trouvent en possession de I'Etat de résidence, 2 ’exception de
ceux qui sont retenus 3 des fins purement provisaires, sont rerdus aux autorités
de 'Em: d'envol.

e
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ARTICLE 3
Légalisation et authentification
Un fonctionnaire consulaire peut:

a) dresser les acles Tequis par toute personne, de quelque nationalité qu'elle
soit, qui sont destinés ¥ servir sur le territoire de 1'Erat d’envol;

b) dresser, 2 la demande d’un ressortissant de I'Etat d’envoi, les actes
destinés 3 servir ailleurs que sur le territoire de cet Eiat;

¢) traduire divers documents dans fes langues officiclles de 1'Etat d'envoi,
ou de ’Etat de résidence, et certifier 1a conformité de 1z traduction avec
Poriginal;

8 anthentifier les signatures et les sceaux appgsés sur {es documents
' délivess par les autorités compétentes de I'Etat d'envoi ou de I'Etat de
résidence;

e)  exercer les autres fonctions notarjales autorisézs par I'Etat d’envoi qui ne
' sont pas contraires 2 lz loi de J'Etat de résidence.

Lorsqu'ils sont utilisés sur le territoire de PEtat de résidence, fes documents
rédigés, certifiés ou authentiqués par un fonctionnaire consulaire en conformité
avec 1a loi Ge 1'Erat de résidence ont méme validité et méme effer que les
documents quj le sont par les autorités compétentes de cet Etat,

Un fonctionnaire consulaire est autorisé 4 recevoir et 3 conserver provisoirement

les cartificats et les documents d'un ressortissant da I'Etat d’envoi, & molns que
P wh . y

1a lot de I'Erat de résidence ne le permette pas.

ARTICLE 6
Aide goporsée aux nationaux de 1Bta ¢ d'anyol
Un fonctionnaire consulaire peut:

a) rencontrer et communiquer librement avec les ressortissants de PEtat
d'envoi dans sa circonseription consulaire; PEtat de résidence ne limise
an vien les communications Cnire ces ressortissants et un poste consulaire
ai ['accts de ces ressortissants au posie consulaire;

b} s'informer des conditions de vie et de travail des ressortissants de 1'Etat
d'envoi sur & territoire de 'Etat de résidence et leur préter 1'assistance
nécessaire,

c) clenquéric aupres des autoritss compétontes de I'Etat de résidence du liev
oty se trouve un ressortissant do *Brat d'envoi; lesdites sutorités font
alors tout e qui est en leur pouvoir pour fui fournir ['information
pertinente. L'Etat de résidence fera également tout en son pouvoir pout
faciliter les communications directes entre les fonationnaires consulaires
ot les ressortissants dc I'Brat d’envol;

d) recevolr et assurer ‘13 garde provisoire de fonds ou d’objets de valeur des
-essoctissants de I'Etat d’envol, en conformité avec la loi de I'Etat de
résidence.
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peux rc;::sen.e. un o ssc*x.ssa"t de V'Eat d'envol absent cu qui ne peut, pour
quelgue autre raison, en temps utile, agsurer a défense de ses éroits et de ses
intéréts devant un tribunal ov quelque autre autorité compéiente de I'Etat de
résidence, ou il peut retenir en son nom les services d'un représentant
approprié, jusqu'd ce que ce ressortissant soit en mesure de le désigner lui-
méme cu d'assurer personneliement s2 défense.

R E 7

Tutelle et curatelle

Les zutorités compétentes de 'Etat de résidence avisent le poste consulaire
lorsqu’if s'avere nécesszire de nommer un futeur ov un curateur 3 un
ressortissant de la circonscription consulaire de 1'Etat d’envoi, y compris 3 un
mingur, parce qu'il est incapable, totalement ou partiellement, d'agir en son
propre nom.

Un fonctiohnaire consulaire, dans la mesure od le permet la loi de r Etat de
résidence, peut assurer la protection des droits et des intéréts d'un ressortissant
de I’Etat d'envoi, y compris d'un mineur, incapable, totalement ou
parue’lement d’agir en son propre nom et, si nécessaire, peut recommander la
nomination d'une personne donnée, i titre de tuteur ou de curateur de ce
rassoctissant, et de superviser les activités relides 2 la tutelle ou 2 12 euratelle.

ARTICLE 8

Nofificati n e, i
d’arrestation et de droit da visite

Les zutorités compétentes de I'Etat de résidence qui détiennent, arrétent ou
privent de 5a liberté sous une forme ou wne autre, un ressortissant de PEtat
d'envoi et notifieat sans attcndrc, & partic de le dale de 14 détention, de -
Parrestation ou de la privation de liberté, le poste consulalre de cet Ftat sité
dans la cixconscription consulaire er cause. ~S'il n'est pes possible de faire cette
notification sans déjat, en raison de probleémas de communication, les autorités
compétentes la font d¥s que possible. Elles informent le poste consulaire des
motifs de 'arrestation, de la détention ou de toute forme de privation de liberté,

Un fonctionnaire. consulaire peut rendre visite 2 un ressortissant de 1’Etat
d’envoi gui est détenu, arrdté ou privé de libertf sous une forme ou une autre,
converser ou A communiquer avec fui, dans l'une ou 'autre des langues de
I"Etat d’envoi ou de 'Etar de résidence, et & prendre des arrangements en
matidre d'interprétation et de représentation par avocat. Les autorités
compétentss de ["Etat de résidence prennent les arrangements nécessaires pour
qu'un fonctionsaire consulaire puisse rendre visite audit ressortissant, Cetie
visite doit pouvoir avoir lieu le plus t&t possible; elle ne saurait &tre refusée, au
vlug tard, deux jours aprds le jour ol les zutorités compétentes ont donné
notification au poste consulaire de a mise en détention, quelqu’en soit la forme,
dudit ressortissant. Les vigites peuvent se poursuivre sur une base régulizre. I
ne peut s'écouler plus ¢'on mois entre les visites demandées par le fonctionnaire
consulaire,

Un. foncuonnaxre consulaire peut remettre au ressortissant avquel s’appliquent les
présentes dispositions des colis qui peuvent contenir de la nourriture, des
vétements, des médicaments. de auoi lire et de quoi écrire.

o1 (@
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Les autoritds compéientes de 1'Etat de résidence informent las ressortissants de

'Btat d’envoi, se trouvant dans la simation préeitée, des dispositions ces ;
paragraphes 1, 2 et 3 du présent article. :

NN

5. Dans le cas d'un procés ou de quelque autre instance judiciaire intzntée contre
un ressortissant de }'Etat d'envoi sur le tersitoire de "Etat de résidence, les
autorités compétentcs ransmetient au poste consulaire les informations reliées
aux accusations portées contre cé ressortissant. Un fonctionnaire consulaire peut
assister au procds ou 2 l'instance judiciaire introduite,

6. Dans les ¢as précités, les autorités compétentes de 1'Etat de résidence metient h’
la disposition du ressortissant traduit en justice les facilités d'interprétation
adéquates lorsque nécessaire,

7. Un fonctionnaire consulaire se conforme 2 la loi de 'Etat de résidence dans
Jexercice des fonctions prévues au présent article. Néanmoins, V'application de
la loi de ’Etat de résidence ne limite pas 'exercice des droits prévus av présent
article.

ARTICLE §

Lozsqu'elies apprennent le décks d'un ressortissant de \'Etat d'envoi dans I'Btat
de résidence, les autorités compétentes de 1'Etat de ré&sidence en informent le poste
consulzire sans tarder et, 2 sa demande, elles lui remettent un certificat de décds, ou
copic de tout document, zttestant des causes et des circonstances du décis.

ARTICLE 10
Fongtiang concernant les suceessions

1. Les zutorités locales compdétentes de I'Btat de résrdence qui it connaissance
que, par suite du décks d'un ressortissant de 1"Btat d’envoi sur le territoire de
"Bt de résidence, une succession <'est ouverte, alors qu'it-n’y a sur ce
territoire avcun héritier ni exécuteur testamentaire conny, n informent
capidement le posfe consulaire de {"Etat ¢’envoi.

Les autoritds locales compdtentes de 1'Biat de résidence qui ont connaissance du
Géeds d'une personne, quelle qu’en soit [a nationalité, qui laisse sur le tcnjitoire
de cot Erat une succession dans lzquelle un ressortissant de "Etat d'envoi ne
sésidant pas sur le territoire de {Brat de résidence pourrait avoir des droits, en
vertu du testament laissé par le défunt ot de 12 lof de {'Erat de résidence, cn
informent rapidement le poste consulaire de 1"Etat d'envol.

D
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Un fonctionnaire consulaire peut prendre 1es mesures appropriées de protection
et de conservation de Ja succession que laisse Sut \e territoize de 1'Etat e
résidence un ressortissant de J'Etat d'envoi qui est dbcédé. A cet effet, un
fonctionnaice consulaire peut, en s'adressant aux autorités compétentss de 'Etat
de résidence, se porter A la défense des inteéts d'un ressortissant de I’Etat
d'envoi qui ne réside pas en permanence sur le territoire de 'Etat de résidence,
2 moins qué ce dernier ne soit déja représenté, Lo poste consulaire peut
demander aux zutorités compétentes de 'Btat de résidence d'autoriser la
préseace d'un fonctionnaire consulaire au moment od i est fait inventaire, ouv au
moment de U'apposition des scellés, ei, en général, peut aussi intervenir dans les
procédures. .

w)

4, Un fonctionnaire consulaire peut défendre les intéréts d'un ressortissant de I'Etat
d'envoi qui a, ou prétend avoir, des deoits sur les biens Jaissés sur le territoire
de 'Etat de résidence per le défunt, quelle que soit Ia nationalité de ce demier,
si le ressortissant qui prétend 3 ces droits ne se trouve pas sur le territoire de
I"Etat de résidence ou n’y 3 pas de représentant.

5. Un fonctionnaire consulaire psul receveir, afin de les transmettre  un
ressortissant de V'Etat d'envoi qui n'est pas yésident permanent de {'Etat de
résidence, tous fonds et autres biens se trouvant sur le territoire d& I'Etat de
résidence auxquels ce ressortissant a droit du fait du décts d’une avtre personne,
y compris sa part dans une succession, une indemnité versée en vertu de la
{égisldtion du travail, une pension, des avantages sociaux en général et des
montants versés aux termes de polices d’assurances, 2 moins que le tribunal,
{'autorité ou la personne procédant av partage n‘ordonne de les lui transmettre
suivant un autce made. Ce tribunal, cette autorité ou celte parsonnc peut exiget
d’un fonctionnaire consulaire qu'il satisfzsse 2 certaines conditions afférentes a:

a) la présentation d'une procuration ou de tout autré pouvoir confgré par ce
ressortissant;

b) Ia remise d’une preuve raisonnabis de Iz réception des fonds ou des
autres biens par ce ressortissant;

c) la restitution des fonds ou a3 autres bieax dans Je cas ob te fonciionmaiss '
consulaire ne serajt pas en mesure de fournir cette preuve.
. > .

6. Dans V'cxercice des draits conférés aux paragraphes 3 3 5 du présent-article, un
fonctionnaire consulaire se conforme 2 1a loi de ["Etat de résidence. Le présent
article n'autorise-en rien un fonctionnairc consulaire 4 agir 2 titre de conseiller
juridigue.

ARTICLE J1

Transmission d'actes judiciaires

Un fonctionsiaire consulaire peut wansmetr des actes judiciaires et
extrajudiciaires dans la mesurc ol le permet 12 loi de V'Etat de résidence. sous réserve
des traités en vigueur cntre V'Ewat d'envol et I'Etat de résidence.



Fagilitation des déplacemients

Les Partise contractanies sont convenues de faciliter les déplacements entre leurs
deux tertitoires d’une personne qui peul revendiquer 2 la fois &re un
ressortissant de 1a République populaire de Chinc ct du Canada. Toutefols, il ne

_saurait en &tre déduit quc la République populaire de Chine reconnait qu’une

personne puisse &tre A la fois un ressortissant de plus d’un Etat. La loi de 1'Etat
de résidence habituelle de cette personne prévaut quant aux formalités et aux -
documents de sortie Jorsque cette personnc oIt du terTitoire da 1'une des Parties
Contractantes. La loi e 'Etat de destination prévaut quant aux formalités et
aux documents nécessaires 2 'admission de cetts personne sur son territoire.

Si, en raison d'une procédure judiciaire ou ;dministrative, un ressoriissant de
’Erat d'envoi n’est pas zutorisé A quitter I’Etat de résidence au cours du délai
de validité de son visa ou de ses documents, il conserve son droit d’accessibilité
copsulaire et son droit 3 la protection de 'Etat d’envoi. Ii est autorisé & quitter
1'Brat de résidence sans avoir 3 obtenir de ce dernier d’autres documents que

2.

ceux roquis en-vertu de la foi de cet Btat pour la-sortie de son tarritoire.

Un ressortissant de 'Erat d'envoi admis sur le territoire d2 I’Etat de résidence
muni de documents e, voyage valiges émanant de "Etat d'envoi est considéré
comme un ressortissant de L'Etat d’envol par les autorités compétentss de I'Etat
de résidence lorsqu'il s’agit de lui assurer 1'accessibilité consulaire et la
prosection de I'Etat d'envoi durant la période pendant Jaquelle un stamt lui est
accordé, limitativement, aux termes d'un visa ou d'une admission 1égzie sans
visa,

ARTICLE 13
Communpication avec Ies autorités

Dans I'exercice de ses fonctions, un fonctionnaire consulaire peut s’adresser aux

autoritds locales compétentes de sa circonscription consulaire ¢t, i nécessaire, aux
autorités centrales compétenies de VEtat de résidence, dans la mesure ol le permettent
Iz 1oj et les usages de cet Etat.

ARTICLE 14

Rappgrtec eptre le_présent Accord et
d’autres accords in{ernationgux

Le prisent Accord est conclu en veri de 'article 73, paragraphe 2 de Ja

Convention sur les telations consulaires, faite 2 Vienne le 24 avril 1963, ¢t les syjets
qui n'y sont pas expressément énoncés sont régis en conformits avee cotte Convention.

ARTICT R 18

hamp @' icatio 1al

Le présent Accord s'applique aussi 2 Ja Région acéministrative spéciale de Hong

ent
Kong ce ia République populaire dz Chire.

u

Rarye

o



ARTICLE 16
Consultations

Les Parties contractantss sont convenuzs de se réunir 4 l'occasion afin de
discuter de guestions consulaires d'intérét commun, :

ARTICLE 17

Entrée en yigneur et dénonclation

1. Le présent Accord entrs en vigueur au terme des trente jours qui se seront
écoulés depuis le jour auquel les Parties contractantes se seront mutuellement
notifié, par la voie diplomatique, l'accomplissement d2s forralités nécessaires 2

cet égard.

Le présent Accord peut tre dénoncé unilatéralement par les Parties
contractantes, par notification éctite donnée par la voie diplomatique. La
dénonciation prend .effet six mois aprés la date de la notification,

[ 4

EN FOI DE QUOY, les soussignés, diiment autorisés & cet effet par leurs
zouvemesnants respectifs. ont signé cet Accord.

2 . -
FAIT, en double exemplaire, 4 &J%—' ,ee 87 jour de

1997, en langue francaise, anglaise et chinoise, chaque
version faisant également fol.

POUR LE COUVERNEMENT POUR LE GOUVERNEMENT DE
DU CANADA LA REPUBLIQUE POPULAIRE

DE CHINE

B b BT

3

N\
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Note No. 66/96

The Embassy of the United Kingdom of Great Britain and Northern Ireland presents its
compliments to the Ministry of Foreign Affairs of the People's Republic of China and
would like to propose, on behalf of the Government of the United Kingdom of Great
Britain and Northern Ireland, in implementation of the Joint Declaration of the
Government of the United Kingdom of Great Britain and Northern Ireland and the
Government of the People's Republic of China on the question of Hong Kong, done at
Beijing on 19 December 1984, whereby it is provided that the United Kingdom may
establish a Consulate-General in the Hong Kong Special Administrative Region, and
proceeding from the common desire further to develop friendly relations and strengthen
consular relations between the two countries, that the Governments of the United
Kingdom of Great Britain and Northern Ireland and the People's Republic of China
hereby agree on the establishment of a British Consulate-General in Hong Kong as
follows:

1. The Government of the People's Republic of China confirms its consent to the
Government of the United Kingdom of Great Britain and Northern Ireland to establish a
Consulate-General in Hong Kong with the consular district comprising the Hong Kong
Special Administrative Region.

2. In accordance with the Vienna Convention on Consular Relations of 24 April
1963 and the relevant laws and regulations of the People's Republic of China, the
Government of the People's Republic of China shall provide the necessary assistance for
the establishment of the Consulate-General.

3. The like exemption from dues and taxes as shall be accorded to the premises of
the Consulate-General shall be accorded to the residence of a consular officer of which
the Government of the United Kingdom, or any person acting on its behalf, is the owner
or lessee.

4. Articles 3, 5, 6, 7 and 8 of the Agreement between the two Governments done at
Beijing on the 17th day of April 1984 on the establishment of Consulates-General at
Shanghai and Manchester shall apply to the Consulate-General to be



established under the present Agreement.

5. Consular matters which are not dealt with in this Agreement shall be regulated by
the Vienna Convention on Consular Relations of 24 April 1963. Consular matters shall
be handled on the basis of equality and mutual benefit and in a friendly and co-operative

spirit.

If the above proposal is confirmed in a Note from the Ministry of Foreign Affairs
representing the Government of the People's Republic of China, this Note and the reply
from the Ministry of Foreign Affairs shall constitute an Agreement between the
Government of the United Kingdom of Great Britain and Northern Ireland and the
Government of the People's Republic of China. It shall enter into force on 1 July 1997.

The Embassy of the United Kingdom of
Great Britain and Northern Ireland in China
Beijing 26 September 1996



AGREEMENT
BETWEEN THE GOVERNMENT OF THE UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRELAND AND THE
GOVERNMENT OF THE PEOPLE'SREPUBLIC OF CHINA ON
THE ESTABLISHMENT OF A BRITISH CONSULATE-GENERAL
AT SHANGHAI AND A CHINESE CONSULATE-GENERAL AT
MANCHESTER

The Government of the United Kingdom of Great Britain and Northern Ireland and the
Government of the People's Republic of Ching;

Proceeding from the common desire to develop friendly relations and strengthen consular
relations between the two countries;

Have agreed to establish a Consulate-General of each country in the other, as follows:
ARTICLE 1

(1)  The Government of the People's Republic of China gives its consent to the Government
of the United Kingdom to establish a Consulate-General at Shanghai, with the consular district
comprising the Shanghai Municipality directly under the jurisdiction of the Central Government
and the Provinces of Jiangsu and Zhejiang.

(2)  The Government of the United Kingdom gives its consent to the Government of the
Peopl€e's Republic of China to establish a Consulate-General at Manchester, with the consular
district comprising the counties of Greater Manchester, Merseyside, Lancashire, Tyne and Wear,
North Yorkshire, South Yorkshire, West Yorkshire, Durham and Derbyshire.

(3) The dates on which the two Governments will establish the above-mentioned
Consulates-General shall be determined by mutual agreement.

ARTICLE 2

In accordance with the relevant laws and regulations of their respective countries, and
following friendly consultation, the Contracting Governments shall mutually provide necessary
assistance for the establishment of the Consulates-General, including assistance in the acquisition
of premises for the Consulate-General and accommodation for its members.

ARTICLE 3

(1)  The consular premises shall be inviolable. The authorities of the receiving State may
not enter the consular premises without the consent of the head of the consular post or the head of
the diplomatic mission of the sending State, or a person designated by one of those persons.

(2)  The receiving State is under a special duty to take all appropriate steps to protect the
consular premises against any intrusion or damage and to prevent any disturbance of the peace of
the consular post or impairment of its dignity.

3 The provisions of paragraph (1) of this Article shall likewise apply to the residences of
consular officers.

ARTICLE 4

Q) Unless otherwise agreed by the Contracting Governments, the number of members of
the consular post shall not exceed the limit of 30 persons, of which that of consular officers shall
not exceed the limit of 10 persons, and that of consular employees and members of the service staff
shall not exceed the limit of 20 persons.

2 Consular officers shall be nationals of the sending State, and not nationals or permanent
residents of the receiving State.

ARTICLE 5

Q) The receiving State shall take all steps necessary to provide full facilities for the
performance of consular functions by the consular officers of the sending State.

2 With the consent of the receiving State, consular officers shall be able to exercise
consular functions in areas outside their consular district when necessary. The receiving State shall
render necessary assistance in this regard.

ARTICLE 6

The receiving State shall treat consular officers with due respect, and shall take all appropriate
steps to prevent any attack on their person, freedom or dignity.

ARTICLE 7

(D) Members of the consular post and members of their families shall be immune from the
criminal jurisdiction of the receiving State and shall not be liable to arrest or detention pending
trial.

2 Members of the consular post shall be immune from the civil and administrative
jurisdiction of the receiving State in respect of any act performed by them in the exercise of
consular functions.

3 The provisions of paragraph (2) of this Article shall not apply in respect of a civil
action:

@ relating to private immovable property situated in the receiving State, unless the member
of the consular post holds it on behalf of the sending State for the purposes of the
consular post;

(b) relating to succession in which the member of the consular post isinvolved as executor,
administrator, heir or legatee as a private person and not on behalf of the sending State;

(o) relating to any professional or commercial activity exercised by the member of the
consular post in the receiving State outside his



(d) arising out of a contract concluded by the member of the consular post in which he did
not contract, expressly or impliedly, on behalf of the sending State;

(e) by a third party for damage arising from an accident in the receiving State caused by a
vehicle, vessel or aircraft.

4 No measures of execution shall be taken against any of the persons mentioned in this
Article, except in the cases coming under subparagraphs (a), (b) and (c) of paragraph (3) of this
Article and provided also that the measures concerned can be taken without infringing the
inviolability of the person concerned or of his residence.

(5) Members of the consular post and members of their families may be called upon to
attend as witnesses in the course of judicial or administrative proceedings. If a consular officer or a
member of his family should decline to give evidence, no coercive measure or penalty shall be
applied to that person. Consular employees and members of their families, as well as members of
the service staff and members of their families, may not decline to give evidence except as
provided in paragraph (6) of this Article.

(6) Members of the consular post are under no obligation to give evidence concerning
matters relating to the exercise of their official functions or to produce official correspondence or
documents. They are also entitled to decline to give evidence as expert witnesses with regard to
the law of the sending State.

@) In taking evidence from members of the consular post, the authorities of the receiving
State shall take all appropriate measures to avoid inter-ference with the performance of their
consular functions. At the request of the head of the consular post, such evidence may, when
possible, be given orally or in writing at the consular premises or at the residence of the person
concerned.

(8 Members of the consular post who are nationals or permanent residents of the receiving
State and members of their families, as well as those members of the families of the members of
the consular post who are themselves nationals or permanent residents of the receiving State, shall
not enjoy the rights, facilities and immunities provided for in this Article, except the immunity
provided for in paragraph (6) of this Article.

ARTICLE 8

(1) Consular officers shall have the right to communicate with nationals of the sending
State and to have access to them in the consular district. The receiving State shall not in any way
limit the communication of nationals of the sending State with the consular post or their access to
it.

(2) If anational of the sending State is arrested, committed to prison or detained in any
other manner in the consular district, the competent authorities of the receiving State shall notify
the consular post of the sending State to that effect as soon as possible and at the latest within
seven days from the time at which the personal freedom of that national isrestricted. A visit to that
national as requested by consular officers shall

be arranged by the competent authorities of the receiving State two days after the consular post is
notified of the restriction of the personal freedom of that national. Subsequent visits shall be
permitted at intervals not exceeding one month.

?3) The rights mentioned in this Article shall be exercised within the framework of the laws
and regulations of the receiving State, it being understood, however, that those laws and regulations
shall enable full effect to be given to the purposes for which the said rights are granted.

ARTICLE 9

Consular matters which are not dealt with in this Agreement shall be settled by the Contracting
Governments in accordance with the relevant provisions of the Vienna Convention on Consular
Relations of 24 April 1963(*), through friendly consultation and in a spirit of mutual understanding
and co-operation.

ARTICLE 10

Paragraph (2) of Article 4 and Articles 5, 8 and 9 of this Agreement shall also apply to the
diplomatic missions of the two States with respect to the exercise of consular functions.

ARTICLE 11

Each Contracting Government shall notify the other in writing of the completion of the
procedures required by its respective national laws. This Agreement shall enter into force on the
date of the later of those notifications(?).

Donein duplicate at Beijing this 17th day of April 1984, in the English and Chinese languages,
both texts being equally authoritative.

For the Government of the United
Kingdom of Great Britain and
Northern Ireland:

For the Government of the People's
Republic of China:

[WU XUEQIAN]

(Y) Treaty Series No. 14(1973), Cmnd. 5219.
(®»  The Agreement entered into force on 14 January 1985.
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Agreement Between
the Gover nment of the People's Republic of China
and the Government of the
United States of America Regarding the
Maintenance of the United States Consulate General

in the Hong Kong Special Administrative Region

The Government of the People's Republic of China and the Government of the
United States of America, in accordance with Article 157 of the Basic Law of the Hong
Kong Special Administrative Region of the People's Republic of China and Section X1 of
Annex | of the Joint Declaration of the Government of the People's Republic of China
and the Government of the United Kingdom of Great Britain and Northern Ireland on the
Question of Hong Kong, hereby agree as follows:

1. The Government of the People's Republic of China agrees to the
maintenance by the Government of the United States of America of its Consulate General
in the Hong Kong Special Administrative Region of the People's Republic of China, the
consular district of which shall be the Hong Kong Special Administrative Region.

2. The Government of the People's Republic of China takes note of the
consular function which the Consulate General of the United States in Hong Kong

performs in Macao, and agrees to the continuation of this



function after the Government of the People's Republic of China resumes the exercise of
sovereignty over Macao with effect from December 20, 1999.

3. In accordance with Article 73 of the Vienna Convention on Consular
Relations, the Consulate General of the United States of America in the Hong Kong
Special Administrative Region of the People's Republic of China shall be subject to the
following provisions:

@ The residences of consular officers of the sending State shall enjoy the
same inviolability, protection, and immunity from requisition or expropriation as the
consular premises of the sending State. If for the needs of the national defense or other
public purposes expropriation of consular residences becomes necessary, all possible
measures must be taken by the receiving State to avoid interference with the performance
of consular functions and promptly to pay appropriate and effective compensation to the
sending State.

(b)  The exemption from taxes applicable to the premises of the consulate shall
extend to the residences of the members of the consulate who are not nationals or
residents of the receiving State, as well as to any taxes that may be imposed in
connection with transactions or documents relating to such residences, but this
exemption shall not apply to payment for specific services rendered and to dues and taxes
if under the law of the receiving State they are payable by a person contracting with the
sending State or with a person acting on behalf of the sending State.



(c)  With the assistance of the receiving State, where necessary, the sending
State or its representative shall be entitled to purehase, lease, or otherwise acquire
consular premises and residences, and to construct or improve such facilities, subject to
relevant laws of the receiving State, including the law relating to land, construction,
zoning and town planning.

(d)(1) A consulate shall be entitled to exchange communications with its
government, with diplomatic missions of the sending State and with other consulates of
the sending State, wherever situated. For this purpose, the consulate may employ all
ordinary means of communication, including diplomatic and consular couriers,
diplomatic and consular bags and codes and ciphers. The consulate may install and use a
wireless transmitter only with the prior consent of the receiving State;

(2) The official correspondence of a consulate, regardliess of the means of
communication employed, as well as sealed consular bags and other containers, provided
they bear visible external marks of their official character, shall be inviolable. They may
contain nothing other than official correspondence and articles intended exclusively for
official use;

(3  The authorities of the receiving State shall neither open nor detain the
official correspondence of a consulate, including consular bags and other containers, as
described in sub-paragraph (2) of this section;

(4)  The consular couriers of the sending State shall enjoy in the territory of
the receiving State the same rights, privileges and immunities enjoyed by diplomatic

couriers of the sending State;



(5) If a master of a vessel or captain of a civil aircraft of the sending State is
charged with an official consular bag, the master or captain shall be provided with an
official document showing the number of containers forming the consular bag entrusted
to him; he shall not, however, be considered to be a consular courier. By arrangements
with the appropriate authorities of the receiving State, and in compliance with the safety
regulations of the receiving State, the sending State may send a member of the consulate
to take possession of the consular bag directly and freely from the master of the vessel or
captain of the aircraft or to deliver such bag to him.

(e)(1) Members of the consulate and their family members shall be immune from
the criminal jurisdiction of the receiving State;

(2 Members of the consulate and their family members shall be immune from
the civil and administrative jurisdiction of the receiving State respecting any act
performed by them in the exercise of consular functions;

(3)  The provisions of sub-paragraph (2) of this section shall not apply to civil
procedures;

@ resulting from contracts that were not concluded by a member of the
consulate on behalf of the sending State;

(b) relating to succession in which a member of the consulate was involved as
executor, administrator, heir or legatee in a private capacity;

(©) concerning a claim by athird party for damage caused by a



vessel, vehicle, or aircraft;

(d)  concerning private immovable property in the jurisdiction of the receiving
State, unless the member of the consulate is holding it on behalf of the sending State for
the purposes of the consulate;

(e relating to any private professional or commercial activities engaged in by
amember of the consulate in the receiving State outside of his official functions.

(4) No measures of execution shall be taken against any of the persons
mentioned in this section, except in the cases under sub-paragraph (3)(d) of this section,
and then under the condition that these measures shall not infringe upon the inviolability
of their person or residence;

(5 Members of the consulate and their family members may be called upon to
attend as witnesses in the course of judicial or administrative proceedings. In the event of
the refusal of a consular officer or a member of the officer's family to give evidence, no
coercive measure or penalty may be applied to such person. Consular employees and
members of their families may not decline to give evidence except with respect to
matters mentioned in sub-paragraph (6) of this section;

(6) Members of the consulate are under no obligation to give evidence
concerning matters relating to the exercise of their official functions or to produce
official correspondence or documents. They are also entitled to decline to give evidence

as expert witnesses with regard to the law of the sending State;



(7 In taking testimony of members of the consulate, the authorities of the
receiving State shall take all appropriate measures to avoid hindering the performance of
their official consular duties. Upon the request of the head of the consulate, such
testimony may, when possible, be given orally or in writing at the consulate or at the
residence of the person concerned,

(8) Members of the consulate and their families who are nationals or
permanent residents of the receiving State shall not enjoy the above-mentioned privileges
and immunities except in respect of any act performed by them in the exercise of
consular functions.

(H)(1) A consular officer shall be entitled, in his consular district, to
communicate and meet with any national of the sending State, and, when necessary, to
arrange for legal assistance and an interpreter. The receiving State shall in no way restrict
access between a consular officer and a national of the sending State;

(2 If a national of the sending State is arrested or placed under any form of
detention within the consular district, the competent authorities of the receiving State
shall immediately, but no later than within four days from the date of arrest or detention,
notify the consulate of the sending State. If it is not possible to notify the consulate of the
sending State within four days because of communications difficulties, they should try to
provide notification as soon as possible. Upon the request of a consular officer, he shall
be informed of the reasons for which said national has been arrested or detained in any

manner;



(3)  The competent authorities of the receiving State shall immediately inform
the national of the sending State of the rights accorded to him by this section to
communicate with a consular officer;

(4) A consular officer shall be entitled to visit a national of the sending State
who has been arrested or placed under any form of detention, including such national
who is in prison pursuant to a judgment, to converse and to exchange correspondence
with him in the language of the sending State or the receiving State, and may assist in
arranging for legal representation and an interpreter. These visits shall take place as soon
as possible, but, at the latest, shall not be refused after two days from the date on which
the competent authorities notified the consulate that said national had been placed under
any form of detention. The visits may be made on a recurring basis. No longer than one
month shall be allowed to pass in between visits requested by the consular officer;

(5) In the case of atrial of, or other legal proceeding against, a national of the
sending State in the receiving State, the appropriate authorities shall, at the request of a
consular officer, inform such officer of the charges against such national. A consular
officer shall be permitted to attend the trial or other legal proceedings;

(6) A consular officer is entitled to provide to a national to whom the
provisions of this section apply parcels containing food, clothing, medicaments and
reading and writing materials,

(7) A consular officer of the sending State may request the



assistance of the authorities of the receiving State in ascertaining the whereabouts of a
national of the sending State. The authorities of the receiving State shall do everything
possible to provide all relevant and available information;

(80  Therights contained in this section shall be exercised in accordance with
the law of the receiving State. Nevertheless, such law shall be applied so as to give full
effect to the purposes for which these rights are intended.

(9)(2) All Chinese nationals of the Hong Kong Special Administrative Region
entering the United States on the basis of travel documents of the Hong Kong Special
Administrative Region of the People's Republic of China will, during the period for
which their status has been accorded on a limited basis by visa or lawful visa-free entry,
be considered Chinese nationals by the appropriate authorities of the United States for
the purpose of ensuring consular access and protection by the People's Republic of
Ching;

(2) All nationals of the United States entering the Hong Kong Special
Administrative Region on the basis of travel documents of the United States will, during
the period for which their status has been accorded on a limited basis by visa or lawful
visa-free entry, be considered nationals of the United States by the appropriate authorities
of the People's Republic of China (including those of the HKSAR) for the purpose of

ensuring consular access and protection by the United States.



4. The matters that are not referred to in this Agreement shall be regulated by
the Vienna Convention on Consular Relations.

5. The present agreement shall enter into force on July 1, 1997.

In witness whereof the undersigned, being duly authorized by their respective

governments, have signed this agreement.

Done in Beijing on March 25, 1997 in duplicate in the Chinese and English
languages, both texts being equally authentic.

For the Government of the For the Government of the
People's Republic of China United States of America
9t % HRTHS XBER A
2 BFR) fixs



Annex E

Exclusion of Entitlement of Hong Kong Residents
to Privileges and Immunities provided for in the Notifications under Cap. 190

Before Adaptation
People excluded from exemptions as provided for in Cap. 190 are as follows :

Estimated number of
Type|such persons in Hong Kong as

at June 1997
ritish citizens : These are British nationals with right of abode (ROA) in the UK. figures not available
British Dependent Territories Citizens (BDTC) : A relatively new concept provided for in the British 3.4 million

Nationality Act 1981, as far as Hong Kong before 1997 was concerned, this meant
those residents in Hong Kong who were born in Hong Kong or whose parents
were born in Hong Kong.

British Overseas citizens : Again, a new concept provided for in the British Nationality Act 1981, figures not available
this was a special nationality “created” to cater for those residents of ex-colonies (but believed to be

of the UK who are not eligible for the new nationality of the ex-colonies but did extremely small)
not apply for conversion to British Nationals (Overseas).

Those Hong Kong residents not excluded from exemptions before the adaptation are :

Estimated number of
Type| such persons in Hong Kong
as at June 1997

1.3 million

0.3 million

0.8 million

Certificate of Identity (Cl) (i.e. Hong Kong permanent residents not born in Hong Kong)
Holders of Document of Identity for Visa Purpose (DI) (i.e. new arrivals)

HK residents who hold no travel documents, but who are Chinese nationals




| Nationals of other countries who are Hong Kong permanent residents | figures not available




People excluded from exemptions as provided for in Cap. 190 are :

After Adaptation

Type

Estimated number of
such persons in Hong Kong
as at June 1997

Chinese Nationals, including :
Ex-BDTCs who becomes Chinese citizens after the establishment of the Hong Kong special

Administrative Region (HKSAR)

Holders of Certificate of Identity (ClI) (i.e. Hong Kong permanent residents not born in
Hong Kong)
Holders of Document of Identity for Visa Purpose (DI) (i.e. new arrivals)

3.4 million less 8,000

(the 8,000 are persons of
‘ethnic minority’ and who
would not become Chinese
citizens after the establishment
of the HKSAR)

HK residents who hold no travel documents, but who are Chinese nationals

1.3 million
0.3 million
0.8 million

Those Hong Kong residents not excluded from exemptions after the adaptation are :

Type

Estimated number of
such persons in Hong Kong
as at June 1997

Ex-BDTCs who are persons of ‘ethnic minority’ and who would not become Chinese citizens after
the establishment of the HKSAR

about 8,000

Nationals of other countries who are Hong Kong permanent residents

figures not available




Annex F

Extracts from the ninth edition, Introduction and Part | of Volume | of Oppenheim’s
International Law on ‘the sources of international law’ and ‘custom’ —

“The sources of international law

It is the practice of states which demonstrates which sources are acknowledged
as giving rise to rules having the force of law. It is useful, however, to consult
Article 38 of the Statute of the International Court of Justice, which provides:

1. The Court, whose function is to decide in accordance with international
law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular,
establishing rules expressly recognised by the contesting states;

b. international custom, as evidence of a general practice accepted as
law;

C.

d.

Although Article 38 does not in terms state that it contains the formal sources
of international law, this is usually inferred .... It [Article 38] is, however,
legally binding on the International Court of Justice because of its inclusion in
the Statute of the Court, and is authoritative generally because it reflects state
practice.”

[pages 22-24]
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“Custom

Custom is the oldest and the original source of international law as well as of
law in general. ... Article 38 of the Statute of the International Court refers,
somewhat curiously at first sight, to ‘international custom, as evidence of a
general practice accepted as law’ ... However, the formulation in the Statute
serves to emphasize that the substance of this source of international law is to
be found in the practice of states. The practice of states in this context
embraces not only their external conduct with each other, but is also
evidenced by such internal matters as their domestic legislation, judicial
decisions, diplomatic despatches, internal government memoranda, and
ministerial statements in Parliaments and elsewhere. The knowledge of state
practice in this wide sense has increased greatly in recent years with the
publication of volumes recording the practice of several states. [In the
footnote, and | quote: ‘This follows the example set in the USA by the
publication of Digests prepared by Wharton, Moore, Hackworth and Whiteman,
and since 1973 the annual volumes of Digest of United States Practice in
International Law published by the Department of State. See Parry, British
Practice in International Law; ...”] ... A custom is a clear and continuous habit
of doing certain actions which has grown up under the aegis of the conviction
that these actions are, according to international law, obligatory or right ... For
purposes of Article 38 of the Statute of the International Court of Justice, a
practice must be general in order to constitute an international custom; and it
would seem implicit that its acceptance as law must similarly be that of the
international community generally .... Thus a practice does not have to be
either observed as law, tacitly or expressly, by every state.”

[pages 25-29]
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Annex G

Extracts from the 2" Edition of Eleen Denza's Diplomatic L aw —

Commentary on the Vienna Convention on Diplomatic Relations

Embassy Bank Accounts

Another question of direct concern to diplomatic missions where Article 22 leaves a
lacuna to be filled by customary international law is whether bank accounts held by a
mission in order to fund its operations in the receiving State are subject to attachment or
execution. Although under Article 24 of the Convention the archives of a mission are
inviolable 'wherever they may be', Article 22.3 gives immunity from search, requisition,
attachment or execution only to property on the premises of the mission,

¥ C.33 *  Public Law 94-583 § 1605, in 63 ILR at p. 657.
% Public Law 95-393. 988 F 2d 295 (1993); 99 ILR 194.



132 Embassy Bank Accounts

and accounts are not held on the premises. As in the case of immunity from suit in
respect of mission premises, the question has become of practical importance with the
genera limitation in the extent of state immunity. If a judgment is obtained against a
foreign State, the most significant asset which the defendant State has within the
jurisdiction is likely to be its embassy bank account. In some States, attachment and
execution are still not permitted against foreign sovereigns, while in others they may be
permitted only against property which is directly linked to the cause of action, which will
preclude the possibility of action against embassy accounts. In other States, however,
attachment or execution against foreign States is permitted on a wider basis, and this has
brought into focus the absence of specific protection in Article 22 for the embassy's
accounts.

In most jurisdictions where the possibility arises, superior courts have concluded that
embassy bank accounts maintained to cover a mission's costs and running expenses are
not subject to enforcement. The leading case, Philippine Embassy Bank Account, wa
decided by the German Federal Constitutional Court in 1977. The Court concluded that
there was a general rule of international law that execution of judgment against a foreign
State was:

inadmissible without the consent of the foreign State if, at the time of the initiation of the
measure of execution, such property serves sovereign purposes of the foreign State.
Claims against a general current bank account of the embassy of a foreign State which
exists in the State of the forum and the purpose of which is to cover the embassy's costs
and expenses are not subject to forced execution by the State of the forum.

The rule applied even though some transactions through the account might be in the
context of relationships and activities which were iure gestionis. It could not be proper
for the authorities in the receiving State to question the purposes for which the sending
State intended funds to be used, for this would amount to prohibited intrusion into the
internal operations of the diplomatic mission.®

In 1984 the House of Lords in Alcom v. Republic of Colombia®® determined the
question in the context of the State Immunity Act 1978, which allowed execution against
property ‘'which is for the time being in use or intended for use for commercial purposes,
and gave an extended meaning to ‘commercial purposes. The Act had no express
provision for embassy accounts. The House of Lords found the Philippine Embassy Bank
Account Case convincing that public international law required immunity from execution
to be given to the current bank account of a diplomatic mission

%2 65 |LR 146, esp. pp. 164 and 187-91.
63 [1984] AC 580, [1984] 2 All ER 6, [1984] 2 WLR 750; 74 ILR 170. See critical comment by Crawford
in 1984 BYIL 340 and by Hazel Fox in 1985 ICLQ 115.
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used for mission expenses. On the construction of the Act they held that the account was
not susceptible to 'dissection into the various uses to which monies drawn upon it might
have been put in the future if it had not been subjected to attachment by garnishee
proceedings'. Unless the account could be shown to be earmarked, save for de minimis
exceptions, solely to settle liabilities incurred in commercial transactions, it remained
immune from execution under the Act. The House of Lords judgment reversed that of the
Court of Appeal, and enabled a number of diplomatic missions in London — which had
been sufficiently concerned by the threat to their accounts to move their accounts
offshore — to resume normal operation.

In 1986 the Supreme Court of Austria, in Republic of 'A' Embassy Bank Account
Case,* a'so concurred with the judgment of the German Court and held that, due to the
difficulty of judging whether performance of embassy functions was endangered,
‘international law made the area of protection enjoyed by the foreign State very wide and
determined it by reference to the typical abstract danger and not to the specific threat to
the ability to function'. Also in 1986 the Netherlands Council of State in MK v. Sate
Secretary for Justice®™ upheld the immunity from attachment of a bank account which the
Turkish Embassy had stated was set aside for the purpose of meeting its running costs. In
the Matter of the Application of Liberian Eastern Timber Corporation v. The Gover nment
of Liberia66 in 1987 saw the United States District Court uphold the immunity of
embassy bank accounts, relying on Article 25 of the Vienna Convention as well as on the
Foreign Sovereign Immunities Act 1976. Incidental use of part of the account for
commercia purposes ‘would not cause the embassy bank account to lose its mantle of
sovereign immunity'. In Italy the Court of Cassation in 1989 followed the prevailing
tendency towards immunity for embassy bank accounts in Banamar Capizzi v. Embassy
of Algeria,®” again emphasizing that any attempt by a domestic court to check whether
embassy funds were used for sovereign purposes 'would inevitably result in an undue
interference in the affairs of the diplomatic mission'. In Switzerland the Federal Tribunal
in 1990 in Z v. Geneva Supervisory Authority for the Enforcement of Debts and
Bankruptcy® agreed that funds allocated for the use of a foreign diplomatic mission
could not be attached.

The New York Convention on Special Missions® adopted by the General Assembly in
1969 under Article 25 accords inviolability to premises of special missions in terms
which follow closely Article 22 of the Vienna Convention on Diplomatic Relations, but
under paragraph 3

8 77 ILR 489. % 1988 NYIL 439; 94 ILR 357.

% 89 ILR 360. See also Foxworth v. Permanent Mission of the Republic of Uganda to
the United Nations, Southern District of New York 1992, 99 ILR 138.

6 87 ILR 56. % 102 ILR 205. % Cmnd. 4300.



134 Means of Transport of the Mission

immunity from search, requisition, attachment, and execution is extended to 'other
property used in the operation of the specia mission’, thus avoiding altogether the
difficulty over bank accounts. The draft Articles of the International Law Commission on
Jurisdictional Immunities of States and their Property also include bank accounts held for
purposes of a diplomatic mission among the State property which may not be made
subject to enforcement, and there has been no adverse comment on this from States. The
legal position in customary international law as confirmed by decisions of national courts
thus seems to be accepted by States.”



Annex H

Extracts of materials which supports that PRC accepts and recognises international
custom —

(@) “Guojifa Yinlun” by Wang Tieya, ( [Eﬁ'ﬁ%ﬁiﬂlﬁ%] by = &E") (pages 67-69)
In this book, there is a section on ‘international custom’. The section says:
[the followings are unofficial English translations provided by the Administration of
the original Chinese text]

“In international law, the English word “custom” refers to a legally binding practice.
The term “international custom” is actually used in Article 38(1) of the Statute of
International Court of Justice. As far as the Chinese language is concerned, it is
rather confusing....... In the area of international law, no clear line is drawn between the
Chinese terms “2{£1” and “f€ify]”. The term “international custom” is rendered as
“[ﬁﬁ'ﬁflr%‘???‘[‘é‘ﬁ” in Article 38(1) of the official Chinese text of the Statute of International
Court of Justice. Zhou Gengsheng! in discussing the sources of international law,
cites “fi£5%” (treaties) and “B/[TET %] as two such sources, and by “B[ETE 5], he
is obviously referring to “[ﬁﬁ'[ifl%‘?f?‘[‘é“_’n", that is, “international custom”. “[aﬁal[ii}??f?
€1 (international custom) is a term hardly found in diplomatic instruments or
domestic laws and regulations of our country, while “[SI[E{Er 5] (international
practice) is often found. It is commonly used in communiques on the establishment
of diplomatic relations between our country and some foreign countries. For
instance, the Joint Communique on the Establishment of Diplomatic Relations
between the People’s Republic of China and Canada of 13 October 1970 states that:
“The Governments of the People’s Republic of China and Canada have agreed to
exchange mutually accredited Ambassadors within six months and to provide each
other with all the necessary assistance for the establishment and performance of the
functions of diplomatic missions in their respective capitals on the basis of equality
and mutual benefit and in accordance with international practice (B/[E[EI[5])”. The
phrase “F I FEYEF[F1E 5] (in accordance with international standards and
practice) is used in the Joint Communique on the Establishment of Diplomatic
Relations between the People’s Republic of China and the Republic of Turkey of 4
August 1971; as regards the Joint Communique on the Establishment of Diplomatic
Relations between the People’s Republic of China and the United States of Mexico of
14 February 1972, the phrase “%’&ﬁﬁa}zlﬁfgi} AR EETET (5] (in accordance with
international law and international practice) is used.”

! Zhou Gengsheng (fﬁjgﬁ 14 ) is considered to be an eminent author in the area of international law
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(b)

(©)

(d)

A New Edition of the Complete Laws and Regulations of the People’s Republic of
China (Frif & * Blir'ﬁ'lﬁﬁ'ﬁfﬁ'ﬁiﬁ By = ?})

[the followings are unofficial English translations provided by the Administration of
the original Chinese text]

“Chapter 8 APPLICATION OF LAW TO FOREIGN CIVIL RELATIONSHIPS

Article 142 The law to be applied in foreign civil relationships is determined in
accordance with the provisions of this Chapter.

Where the law of the People’s Republic of China or international treaties which the
People’s Republic of China has concluded or participates in do not contain a relevant
provision, international custom may be applied.

Article 150 Where foreign law or international custom is applied in accordance with
this Chapter, there must not be a violation of the public interest of the People’s
Republic of China.”

The Preamble to the Vienna Convention on Consular Relations contains the
following:

“Affirming that the rules of customary international law continue to govern matters
not expressly regulated by the provisions of the present Convention”

The Preamble to the Vienna Convention on Diplomatic Relations contains similar
references:

“Affirming that the rules of customary international law should continue to govern
questions not expressly regulated by the provisions of the present Convention”
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