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For discussion
13 June 2000

Bills Committee on Witness Protection Bill

Administration’s Response to Issues Raised at
the Bills Committee Meeting on 5 June 2000

Clauses 13 & 14 — the review system

The Chairman suggested that an appeal made against the
decision of the approving authority under clause 13 should be determined
by an appeal board.

2. The Administration has reviewed this proposal carefully and has
come to the view that it should be accepted so as to enhance the
credibility of the review mechanism. It is anticipated that the
composition and operation of the appeal boards would be similar to those
adopted by the existing Police Witness Protection Appeal Board. For
each hearing, the board will be chaired by an officer designated by the
Commissioner concerned who is more senior to the approving authority.
Members would comprise persons appointed by the Chief Executive for
such purpose and at least two of them are not public officers. The draft
Committee Stage Amendments (CSAs) are being prepared and will be
circulated for Members’ comment once available.

Offences under clause 17(1)(b)

3. Worrying that the current drafting of clause 17(1)(b) may have
implications on the freedom of press, the Chairman suggested that a
provision be included in the Bill to stipulate that no prosecution shall be
instituted without the consent of the Secretary for Justice.

4, We have consulted the Department of Justice and have been
advised that there is no established policy or practice for including such
consent requirements in legislation. However, in some circumstances,
(e.g. it is not possible to define the offence too precisely, there is a need to



ensure that mitigating factors have been taken into account, it involves
the use of the criminal law in sensitive or controversial areas), such
requirements are included in a number of ordinances to ensure that
prosecutions are not brought in inappropriate circumstances. Some
examples are at Annex A for easy reference. With the consent of the
Department of Justice, we would revise the Bill by adding a similar
“consent” provision. Details are set out in the relevant extract of the
bilingual draft CSAs at Annex B.

Security Bureau
June 2000
[p-13June2000.doc]
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88. Filiog of original documents

When a case has been finally disposed of, the RegnslraL shull4ile in his
office or otherwise deal with as the court may direct, all.the 6riginal documents
in that case which have been lransmmed,_\ochlm‘ 6y the commilting mugistrate.

M,.,af."' (Replaced 6 of 1954 5. 8)

s

i PART V

PARTIES

89. Aiders, abettors and accessories

Any person who aids, abets, counsels or procures the commission by
another person of any offence shall be guilty of the like offence.

(Replaced 5 of 1971 5. 7)

{¢f 1861 ¢. 94 5. 8 UK.; 1952 ¢. 55 5. 35 UK

90. Penaltics for assisting offeniers

(1) If a person hus committed an arrestable offence, any other person
who, knowing or believing him to be guilty of the offence or of some other
arrestable offence, does, without lawful authority or reasonable excuse, any act
with intent 10 impede his apprehension or prosecution shull be guilty of an
offence.

(2) L on the trial of an indictment for an arrestable offence the jury are
salisfied that the offence charged (or some other offence of which the accused
might on that charge be found guilty) was commitied, but find the accused not
guilty of it, they may (ind him guilly of any offence under subsection (1) of
which they are satisfied that he is guilly in relation to the offence charged (or
that other offence).

(3) A person guilty of an offence under subsection (1) shall be liable—

(#) on conviction on indictment, to imprisonment for 10 years; or
(b) on summary conviction, to a fine of $5,000 and to imprisonment
for 2 years.

(4) No proceedings shall be instituted for un offence under subsection (1)
except with the consent of the Secretary for Justice. (Amended L.N. 362 of
1997)

(5) Nothing in subsection (4) shall prevent the arrest, or the issuc of a
warrant for the arrest, of any person for an offence under subsection (1), or the
remand in custody or on bail of a person charged with such zn offence.

{ Replaced 5 of 1971 . 7).
[cf 1967 ¢. 58 5. 4 UK}

Autharited Lossedca! Ediilon, Prinied snd Published by the Govsinmen Prinler,
Hong Kong Spscial Admivisiralive Reglon lisue 19

P.Da~

+852 2810 7782 99

15:22

13~-JUN-2000



P.85

TO 28778024

FROM E DIVISION SB

13-JUN-2088 15:12

200 ¥ Wb IETT R

156. PHEABDHRE
() B¥ON) KRBRFHREN » EH AR ECLBEWEIRTE - ANETAR R
7% LTI ) SRURK R 96 68 o WO 1 B A 552 O T+ R AR DK A DD7 %% 1 0 45 AT of
Sl o, PG k12 T (2 BB Iy W P eh 35 4 B A B HEIRS -
(2) {EFAMEREVIEE ST NG N » KA okl BUDI(C S0P B D BT A LE
ABRERR ML A » WHKIEA SO PR - BRI (YA —
() HEIERA T Bk LU AR 5 W % 6 32 (N (A AR DR L A B9 AT 2K 1
[: 3
(0) MG o AR ] A& RCH L AR RS A AP YR
o
AYEEA IKIR A L RATOEIE » IREAUERS (1) BR0EA 180K SR BN A b B
Ao
(3) {EFABBREVIERTORRIGE - 04 S REITESHILA -
RN (2) BT A » WILRRITER A BIEMI 1700 RN G M i 1esr - [JEEN 1976
¢ 825 5(2)U.K]
(3A) KA 85K B M MAEPE ST HUOTE@ A BOL NN YR » 216

SR EMBRIE N - RE R MR - BBESE Q) BB IR 1R IO ARk et

T A—
(@) TERRARBBIE Y > 8575 0 ol FEEL 0wl B B0 1 HRENY BB A R
iy
(h) (EICBIFRLT > BORWIMTROL Bl ab b8l (1h 1997 4353 362 JEM:fP
2545 57)

WREEMP BBIORM DY (1l 1980 SFHY 26 GER 2 BRI A) ¢

@) IR (A B IBIRISWINE S e EIUD « L' - EAMGLRBEILTY - BOVE D E
IEHE (SR IR Ts) RENSR (1) AKOYNLE 6 103t b il TIPTS5 At 3L
MASERBIMKER > WA MIRBERIARSIA FI20H 4G - LT - Bk

BE - AVE UL E B EE (BN (ol S BLINSE) HUS AT (1) SRR IS RAE W BID

-vn AT - W N R S Rl IR
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156. Anonymity of complainants

(1) Subject to subsection (9)(@), aRer an allegation is made (hat a
specified sexual offence has been committed no matter likely to lead members
of the public to idenlify any person as the complainant in relation to that
allegation shall either be published in Hong Kong in a wrilten publication
available 1o the public or be broadcast in Hong Kong except as authorized by
u direction given in pursuance of this section.

(2) If, before the commencement of a trial at which a person is charged
wilth a specified sexual offence, he or another person against whom (he
complainant may be expecled to give evidence at the Lriul applies (o a judge for
a divection in pursuance of this subsection and satisfies the judge—

(a) hat the direction is required for the purpose of inducing persons
to come forward who are likely to be needed as witnesses at the
wrial; and

(h) that the conduct of the applicant’s defence at the trial is likely 10
be substantially prejudiced if the direction is not given,

the judge shall direct that subsection (I) shall not, by viriue of the accusation
alleging the offence aforesaid, apply in relation to the complainant.

(3) M alter the commencement of a trial at which a person is charged
with a specified sexual offence a new trinl of the person for that offence is
ordered, the commencement of any previous trial at which he was charged with
that offence shall be disregarded for the purposes of subsection (2). [¢f 1976
¢ 825 5(2) UK)

(3A) A direction that subsection (1) shall not apply in relation to such
complaint or such matter us is specified in the direction may be given, where it
is necessary for the purpose of seeking information which may lead 10 the
arrest of a person responsible for an alleged specified sexual offence, or is for
any other reason in the public interest—

(a) by a police officer of the rank of Senior Superintendent or”
above, where the complainant consents in writing to such a
direction being given; or

(h) by the Secretary for Justice in any other case, (Amended LLN.~
362 of 1997)

and notice of any such direction shall be published in the Gazetle. (Added 26
of 1980 5. 2)

(4) If at a trial ot which a person is charged with a specified sexual
offence the judge or, as the case may be, the District Judge, magistrate or
Juvenile court, is satisficd that the effect of subsection (1) is to impose a
substantial and unreasonable restriclion upon the reporting of proceedings at
the trial and that it is in the public interest to remove or relax the restriction,
the judge or, as the case may be, the District Judge, magistrale or juvenile
court, shall direct thal subsection (1) shall not apply to such matier relaling 1o

the compliinunt as is specified in the direction; but a direction shal’ be -
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given in pursuancc of this subsection by reason only of an acquitlal of a

defendant at the trial.

(5) 1f a person who has been convicted of an offence and given notice of
an appeal to the Court of Appeal against the conviction, or nolice of an
application for leave so to appeal, applics to the Court of Appenl for a
direction in pursuance of this subscction and satislies the Courl—

(a) that the direction is required for the purpose of obtaining
evidence in support of the appeal; and

(b) that the applicant is likely to suffer substantial injustice if the
direction is not given,

the Court shall direct that subsection (1) shall not, by virtue of such allegation

of a specified sexual offence us is specified in the direction, apply in relation to

a complainant so specified.

(6) Subsection (5) shall apply in relation to a conviction of an oflence
tried summarily as mentioned in section 155(3), and, in so applying for
references (o the Court of Appeal there shall be substituted references to a
judge and the reference (o notice of an application lor leave to appeal shall be
omitled. [¢f 7976 ¢. 82 5. 5(3) U.K)

(7) For the purposes of this seclion an allegation of a specified sexual
offence is made if——

{a) it is made lo a police officer; or

(h) a compluint is made to or au information is laid before a
magistrate alleging that a person has commilted a specified
sexual offence against the complainant; or

(¢) a person appears before a magistrate or a court charged with a
specified sexual offence against the complainant; or

() a person is commitied for trial al the Court of First Instance on
a charge alleging a specified sexual offence against the
complainani; or

(¢) an indictment charging # person with a specified sexual offence
against the complainant is preferred before the Court of First
[nstance,

and references in (his section 1o an allegation of a specificd sexual offence shall

be construed accordingly. ( Repluced 26 of 1980 5. 2. Amiended 25 of 1998 5. 2)
(8) In (his scction—

“broudcast” (% }8) means a broadcnst by wireless telegraphy of sound or visual
images intended for general reception;

“complainant” (J1#FA), in relation (o an allegation of a specified sexual
offence, means the person against whom the offence is alleged to have
becn commilled; and

“written publication™ (# 1) includes a film, a sound track and any other
recard in permancit form but does not include an indictment or other
document prepared for use in particular legal proceedings.
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(9) Nothing in this section—

(@) prohibits the publication or broadcasting, in consequence of an
allegation of a specified sexual offence, of matter consisting only
of a reporl of legal procecedings other than procecdings al, or
intended 10 lead to, or on an appeal arising out of, a trial al
which'a person is charged with that offence; or

(&) allects any prohibition or restriction imposed by virtue of any
other enactment upon a publication or broadcast,

and a direction in pursuance of this section does not affect the operation of
subsection (1) al any time before (he direclion is given.
(Added 25 of 1978 3. 4. Amended 32 of 1979 5. 3; 26 of 1980 5. 2; 90 of
1991 5. 23)
[ef 1976 ¢. 82 5. 4 UK

157. Offences and proccedings

(1) If any matter is published or broadcast in contravention of seclion
156(1), the foltowing persons, namely—

(«) in the case of a publication in & newspaper or periodical, any
proprietor, any editor and any publisher of the newspaper or
periodical;

(b) in the case of any other publication, the person who publishes it;
and

(¢) in the case of a broudcast, any body corporale which transmits
or provides the programme in which the broadcast is made and
any person having functions in relution to the programme
corresponding to those of an editor of a newspaper,

shall be guilty of an offence and shall be liable on conviclion to a fine of
$10,000 and to imprisonment for 6 months.

(2) When an offence under subsection (1) which has been committed by
a body corporate is proved to have been committed with the consenl or
connivance of, or (o be altributable to any neglect on the part of, any director,
manager, secretary or other similar officer of the body corporate or any person
who was purporting (0 act in any such capacity, he as well as the body
corporate shall be guilty of that offence and be liable 10 be proceeded aguinst
and punished accordingly.

(3) Where the affairs of a body corporate are managed by its members
subsection (2) shall apply in relution to the ncts and defaulls of a member in
connexion wilh his [unctions of management as if he were a dlreclm of the
body corporate.

(4) Proceedings for an offence under subsection (1) (including such an
offence which is alleged to have been committed by virtue of subseciion (2),
whether or nol by virtuc also of subsection (3)) shall not be instituted ex  ~ "y
or with the consent of the Secretary for Justice; and where it person is ¢ d
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CAP. 2300 Crimes

with such an offence it shall be a defence to prove that at the time of the

alleged offence he was not aware, and neither suspected nor had reason (o

suspeet, that the publication or broadceast in question was of such matter as is
mentioned in seclion 156(1). (Amended L.N. 362 of 1997)

(Added 25 of 1978 5. 4)

[¢f 1976 ¢. 82 55. 4(5), 5(4)-(5) & 6(6) U.X}

158. Application of ss. 156 and 157
to trials by courts-martial

(1) In relation to a person charged with a specified sexual olfence in
pursuance of any provision of the Naval Discipline Act 1957 (1957 c. 53 U.K),
the Army Act 1955 (1955 c. 18 U.K.) or the Air Force Act 1955 (1955 c. 19
U.K.), section 156 shall have eftect with the following modifications, namely—

(a) any reference (o a trial or a trial before (he High Cour( shall be
construed as a rcference (o « trial by court-martial;

(h) for any reference in section 156(2) to a judge there shall bev

substitutcd a rcference to the officer who is authorized to
convenc or has convened a court-martial for the trial of the
offence (or, if after convening il he has ceased to hold the
appointnent by virlue of which he convened it, the officer
holding that appointment) and for any relerence in subsection
(4) of that section to such a judge therc shall be substituted a
reference (o the court;
(c) for uny reference in section 156(5) to the Court of Appeal there
. shall be substituted a reference to the Courls-Martial Appeal
Court; and
Tt (d) in section 156(7) for puaragraphs (@) to (d) there shalt be
=, substituled the words “he is charged with a specified sexual
offence in pursuance of any provision of the Naval Discipline
Act I'951ﬂ957 ¢. 53 U.K.), the Army Act 1955 (1955 ¢. 18 U.K.)
or the Air'Fogce Act 1955 (1955 ¢. 19 U.K.)™
and section 157 shall apply deeqrdingly.  ( Ameided 32 of 1979 5. 3 )

(2) In relation 1o a pcr::n\ab% having been charged with a specified
sexual offence in pursuance of any prexision of any of the Acts specified in
subsection (1), has been convicted of an nce and has given notice of an
appeal to the Courts-Martial Appeal Court agains{ the conviction, or nolice of
an application for leave so (o appeal, a direction giveén.by a judge of that Court
that section 156(1) shall pot, by virtue of an nccusalion which alleges a specificd
sexunl offence and is specified i the direction, apply “in_relation to a
comnplainant so specified, shall be deemed (o be a direction given b‘y-the Courls-
Martial Appeal Court in pursuance of subscction (5) of that section (as'mqdified
by this section). (Amended 32 of 1979 5. 3) {cf. 1976 ¢. 82 . 5(6) U.lg]\’n.
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{h) belicving, and having reasonable grounds for believing, that he is
entitled 1o take thal action in refation to that property,
be shall not be liable to any person in vespect of any loss or dumage resulting
from his action excepl in so far as the loss or damage is caused by his
negligence.

ey, (2) ANy amount due in respect of the remuneration and expenses of a

r?c'e‘ivtpso,‘agp‘oimgd shall, if no sum is dvailable 10 be applied in payment of
it under section18(5)y.. aid by (e proseculor or, in a case where
proceedings for a specified oflérite-nrenat instituted, by the person on whose
application the receiver was appointed. T

PART YV

MISCELLANEOUS

25, Dcaling with property known or believed to
represent procecis of indictable offence

(1) Subject 10 section 25A, a person commits un offence if, knowing or
having reasonable grounds to believe thal any property in whole or in pari
directly or indirectly represents uny person’s proceeds of an indictable offence,
he deals with that property.

(2) In proceedings ngainst a person for an offence under subsection (1),
it is a delence to prove that—

(¢) he intended to disclose {0 un authorized officer such knowledge,
suspicion or maller as is mentioned in section 25A(1) in relation
(o the act in contravention of subscetion (1) concerned; and

(h) there is rcasonable excuse for his failure to make disclosure in
accordance with section 25A(2).

(3) A person who commits an offence under subsection (1) is liable—

(a) on coaviction upon indiciment to a fine of $5,000,000 and to
imprisonment {or 14 years; or

(b) on summary conviction lo a fine of $500,000 and (o
imprisonment for 3 years.

(4) In this section and section 25A, references to an indictable offence
include u reference to conduct which would constitute an indictable offence if
it had occurred in Hong Kong.

( Replaced 90 of 1995 s, 22)
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25A. Disclosure of knowledge or suspicion
thut preperty represcnts proceeds,
ete. of indictuble offence

(1) Where a person knows or suspects that any property—-

{a) 0 wholc or in part directly or indirectly represents any person’s

proceetls of;

(h) was used in connection with; or

(¢) is inended 1o be used in connection with,

un indictable offence, he shall as soon as it is reasonable for him 10 do so
disclose that knowledge or suspicion, together with any matter on which that
knowledge or suspicion is based, to an authorized officer.

{2) I a person who has made a disclosvre referred to in subsection (1)
does any act in contravention of section 25(1) (whether before or after such
disclosure), and the disclosure relates (o thal act, he does not commit an
oftence under that section if—-

() thal disclosure is mude before he does that act and he does (hat
act with the consent of an authorized officer; or

(h) that disclosure is made—

(i) after he does that act;
(ii) on his initiative; and
(1) as soon as it is reasonable for him 1o make it.

(3) A disclosure referred to in subsection (1)—

() shall not be weuted as u breach of any restriction upon the
disclosure of information imposed by contract or by any
enuctiment, rule of conduct or other provision;

(4) shall not render the person who made it {iable in damages for
any loss arising out of—

(i) the disclosure;
(i) any act done or omitled to be done in relation to the
property concerned in consequence of the disclosure.
(4) In the casc of a person who was in employment ut the relevant time,
this section shall huve effect in refation to disclosures (o the appropriate person

"in accordance with the procedure established by his employer for the muking

of such disctosures as it has effect in relation 1o disclosures (o an authorized
officer.

(5) A person commits an offence i, knowing or suspecting that a
disclosure has been made under subsection (1) or (4), he discloses to any other
person any matter which is likely to prejudice nny investigation which might be
conducted following that lirst-mentioned disclosure,

(6) I[n procecdings against a person for an offence nnder subsection (5),
il is a defence 10 prove-—-
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CAD. 455 Organized and Servions Crimes

() that he did not know or suspect that the disclosure concerned
was likely 1o be prgjudicial in the way referred 1o in that
subsection; or

(h) that he had lawful authority or reasonable excuse for making
that disclosurc. .

(7) A person who contritvencs subsection (1) commits an offence and is
liable on conviction to & fine at level 5 and to imprisonment for 3 months.
(8) A person who comunits an offence undersubsection (5) is liable—

() on conviction upoun indictinent (o a fine of $500,000 and 1o
imprisonment for 3 yeins; or

(h) on summary conviction {o a fine at level 6 and to imprisonment
for 1 yeur.

( Added 90 of 1995 5. 22)

26. Restrictions on revealing disclosure
under section 25A

(1) Subject to subscction (2), no witness in any civil or criminal
proceedings shill be obfiped—

(a) to reveal that a disclosure was made under section 25A(1) or
@), (Amended 90 of 1995 5. 23)

(h) 1o reveal the identity of any person as the person muking the
disclosure; or

{¢) 10 answer any question il the answer would lead, or would tend
to lead, 1o the revealing of any fuct or matter referred (o in
paragraph (a) or (h).

(2) Subsection (1) shall not apply in any proceedings—

(@) for an offence under section 25 or 25A or this section; or
{ Amended 90 of 1995 5. 23)

(h) where the court is of the opinion that justice cannot (ully be
done between the parties without revealing the disclosure or the
identity of any person as the person making the disclosure.

(3) Subject to subscclions (4), (5) and (6), no person shall publish or
broadcast any information so as to reveal or suggest-—~

(«) that a discloswre was made under section 25A(1) or (4); or

-~ (Amended 90 of 1995 5. 23)
(h) 1the identity of any person as the person making the disclosure.
(4) In subscction (3), “information” (Y{#)—

(@) includes a report of any civil or criminal proceedings;

(h) does not include information published for statistical purposcs
by, or under the authority of, the Government.

(5) Subsection (3) shall not apply in respect of proceedings—
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() against the person making the disclosure for an offence under
section 25 or 25A; or  ( Amended R of 1995+ 23)

(b) for an olfence under this section.

(6) The court or a magistrate may, if satistied that it is in the interesis ol
justice to do so, by order dispcnsc with the requirements of subsection (3) to
such extent as may be \pccuﬁed in the order.

(7) If inlormation is published or broadcusl in_contravention of
Subsection ( 1), each of the following persons—

(«) in the casc of publication as part of a newspaper or periodical
publication, any proprictor, editor, publisher and distributor
thereof),

(h) in the case of a publication otherwise thun as part of a
newspaper or periodical publication, any person who publishes
il and any person who distributes it;

(¢) in the case of a broadcasi, any person who broadcasls the
information and, if the information is contained in a
programme, any person who (ransmils or provides the
progrumnme and any person having functions in refation Lo the
programme cotresponding to those of the editor of & newspuper
or pertodical publication,

commits an offence and is liable on conviction to a fine at level 5 and to
imprisonment for 6 months.

(8) Proceedings for an offence under (his section shall not be instituted
except with the consent of the Secretary for Justice. (Amended L.N. 362 of
1997)

(9) In this section—

“broadcast” (J41#) includes broadcast by radio, (ilm, videotape or television;
“publish™ (ilik&) means publish in wriling.

27. Sentencing in respect of specified offences

(1) This seclion applies where, in procecdings in the District Court or the
Court of Firsl lustance, a person has been convicted of a specified offence.
( Amended 25 of 1998 5. 2)

(2) The prosecution may furnish information to the court regarding any
or all of the following—

e, (4) the nature and extent of any harm caused, directly or indirectly,
“lornny., person by the act in respect of which the person has been
30 CONVICTOH vy tiea,
(h) the muture and extent™of: «uny, benefit, whether financial or
othenwise, that accrued or was inlefiden-to, Agerue, dlreclly or
indirectly, 10 that or any other person from thal @66~ .
() the prevalence of that specified offence;
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"(c) not to establish a new identity for

him as a participant.,".

13 (4) By adding "or not to establish a new jdentity Zor a

participant” after "programme".

14 (a) In subsection (1), by dgflleting "such persons
as are" and substituy¥ing "at least two persons
not being public Sfficers from thé panel™.

(b} By adding -
The Chief Executive shall for

the€ purposes of subsection (1) appoint a

panel of persons consisting of such

number of public officers and persons not

being public officers as he thinks fit.
(4) An appointment made under

subsection (3) shall be notified in the

Gazette.".

-8(b) By adding "in or outside Hong Kong" after "agency".

17 | By adding -
"(SA) No proceedings shall be instituted
for an offence under subsection (1) (b) except
with the consent of the Secretary for

Justice.".
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