judge below. The defendant’s case before hi
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hencdghould be obliged 1o refund the purchase price, pay compensation
and takd.back the cquipment. There is no obligation on the part of the
plaintiff to\Jeliver the cquipment to the defendant. That being the case, the
question of Yye plaintiff failing its obligation to deliver the cquipment to
the defendant Ygces not arise. In other words, there is no guestion of any
concurrent obligh{ion which may give risc to a difficulty in enforcement.

In any cvent, thie is nothing in the award which may suggest that the
obligation 10 retum thg equipment depends on the repayment of the purchasc
price and/or compensaNon. In our view, it is a separate obligation. Hence,
if we were to hold that\he award was cnforccable in Hong Kong, we
would not withhold the Y¢fund of the purchase price or payment of
compensation simply becaude there might be some problem in the rcturn
of the equipment.

Conclusion

For the reasuns which we have given abdyg, we have come to the conclusion
that the appeal must be allowed. Howeven\this implies no criticism of the
had been that it was simply
the experts appointed by the tribunal who had\ttended the inspection of
the cquipment in the absence of the defendant. INpad not been suggesied
that the chief arbitrator had becn present as well\As the judge himself
noted, *if ... the experts had whispered what they werg told into the ears
of the arbitral tribunal, the defendant would have had a legitimate
complaint.’

We set aside the leave to enforce the award and the judg
pursuant thereto. Therc would be an order nisi that the defendawg should
have the costs of the appeal and that the costs order in the cou low
should stand. Finally we would express our gratitude to all counsel foNhe
assistance which they have provided to this court.

Reported by Robert Morgan
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NG FUNG HONG LTD v ABC

COURT OF FIRST INSTANCE - CONSTRUCTION LIST NO 95 O 1997
FINDLAY )
15, 19 JANUARY 1998

Arbitration — Award made in the PRC on or after | July 1997 - Whether
summarily enforceable in Hong Kong - Arbitration Ordinance (Cap 341)
s 2GG

i - %1997#-751a&mu%*&)\&#iﬂm’mﬁﬁl& -TEN#
BB RIT - (R RRH) (R3aE) B 26GH

The parties rcferred a dispute to arbitration in the Pcople’s Republic of China
before a tribunal appointcd by the China International Economic and Trade
Arbitration Commission. The plaintiff obtained an award in its favour. The
plaintiff made an ex partc application to the Court of First Instance for leave to
enforce the award and to enter judgment in terms of the award, pursuant to s 2GG
of the Arbiteation Ordinance (Cap 341). The application was made after 1 July
1997, the date of the resumplion of sovercignty over Hong Kong by the PRC.
Although the PRC was a signatory to the New York Convention on the Recognition
and Enforcement of Forcign Arbitral Awards 1958, the resumption of sovereignty
meant that a PRC award was no longer a ‘Convention award’ for the purpose of
its enforcement in Hong Kong. The question therefore arase as (o whether the
award could be enforced summarily under 8 2GG of the Ordinance or was
enforceable only through an action on the award as a debt due to the plaintiff.

Held, dismissing the application:

Part LA of the Arbitration Ordinance (Cap 341), of which 8 2GG was a pan,
applicd only to arbitrations (whether domestic or international) conducted in
Hong Kong. Having regard to other relevant provisions of the Ordirmance, in
particular s 2AD, to which it was subject, 8 2GG could not apply where the place
of arbitration was outside Hong Kong. The award in the present casc was not,
thercfore, enforceable under s 2GG (at 215C-1).

Per curiam

(1) There was no obvious rcason why there should not be a simple mechanism *

put in place for the mutual enforcement of arbitral awards between mainland
China and Hong Kong (at 216B/C).

(2) Order 73 of the Rules of the High Court should be amendcd to take
account of the changes made by the Arbitration (Amendment) Ordinancc (75 of
1996) (at 216C).

Legislation referred to

Arbitration Ordinance (Cap 341) ss 2(1), 2(4), 2AD, 2GG

Arbitration (Amendment) Ordinance 1996 (75 of 1996)

Mew York Convention on the Recognition and Enforcement aof Foreign Arbitral
Awards 1958 (Schedule 3 to Arbitration Ordinance (Cap 341))

|
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UNCITRAL Model Law on Intemational Comnercial Arbitration (Schedule 5
to Arbitration Ordinance (Cap 34 D) att 1(2). (3
Rules of the High Court (Cap 4 sub leg) O 73

|Editorial notes: (i) Prior to the resumption of sovereignty, when PRC awards
were Convention awards, they were enforccable under s 2GG of the Arbitration
Ordinance (Cap 341) (before 27 June 1997, s 2H) in thc same manner as domestic
awards, by virtue of s 42(1) of the Ordinance. Following the resumption of
sovereignty, however, s 42(1) no longer applies to such awards and this decision
makes clear that there is no other provision of the Ordinance having cquivalent
effect. An announcement by the Central Authorities of the PRC is awaitcd on
arrangements for the recognition and enforcement of awards as between the Hong
Kong Special Administrative Region and the PRC. For discussion, scc Robert
Morgan The Arhitration Qrdinance of Hong Kong: A Commentary (1997,
Bulterworths Asia) at pp 388-391; (ii) the judgment docs not state whether the
award was made hefore or afier | July 1997, 1t appears, however, that where an
award was made beforc | July 1997 but proccedings for leave to enforce were not
made until after that date, such an award will not be a Convention award: sce
Hebei Import and Export Corp v Polviek Engineering Co Ltd (No 2) [ 1998] 1
HKC 192 at 197E-G, per Chan CIHC (obiter).]

Application

This was an ex partc application for lcave to enforce an award made in the
Pcople's Republic of China and to enter judgment in tcrms of the award, pursuant
1o s 2GG of the Arbitration Ordinance (Cap 341). The facts appear sufficicntly in
the following judgment.

Teresa Cheng (Ford, Kwan & € “0) for the plaintiff.

Findlay J: This is onc of a number of ex parle applications that have come
before me recently by which the plaintiffs have sought leave to enforce
arbitral awards made in mainland China. 1 have asked that these matters be
argued before me because, of course, since the People’s Republic of China
resumed sovereignty over Hong Kong on 1 July 1997, Hong Kong and
mainland China have ceased to be separate partics to the New York
Convention vis-a-vis cach other. This matter has been argued by
Ms Teresa Cheng, who has greal expertise in arbitral law, and 1 am
indebted to her. Becausc this problem is of general intcrest, the plaintiff
has agreed that this judgment may be published. This being an cx parte
application, the defendant has not so agreed. Accordingly, | have not given
the defendant’s name in the case hcading.

Ms Cheng accepts that this award made by the China [nternational
Economic and Trade Commission is not a Convention award. She also
accepts that the plaintiff could enforce the award by action on the basis
that the award constitutes a debt due by the defendant to the plaintiff. But,
Ms Cheng argucs. the plaintiff also has the option of secking an order
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under s 2GG of the Arbitration Ordinance (Cap 341). There is no other
provision in the Ordinance under which this award may be cnforced.
Scction 2GG reads:

An award, order or direction made or given in or in relation to arhitration
proceedings by an arbitral tribunal is enforceablc in the same way as a judgment,
order or dircction of the Court that has the same effect, but only with the leave
of the Court or a judge of the Court. If that leavc is given, the Court or judge
may enter judgment in terms of the award, order or direction.

Certainly, on the unqualified face of this provision, it could apply to an
award made other than one made in Hong Kong. Unfortunately, the
scction appears in Pt 1A of the Ordinance, and is qualificd by the first
section of that part. This is s 2AD, which reads:

This Part applies to arbitration proceedings conducted under both domestic
“arbitration agreements and intcrnational arbitration agrecment.

By s 2(1) of the Ordinance, ‘domestic arbitration agreement’ mcans an
arbitration agreement that is not an intcmational arbitration agreement,
and ‘international arbitration agrcement’ mcans an arbitration agrecment
pursuant to which an arbitration is, or would if commenced be, an
international arbitration agreement within the meaning of art 1(3) of the
UNCITRAL Modcl Law.

Article 1(2) of the UNCITRAL Maodel Law says that “The provisions of
this Law [exccpt irrelevant articles] apply only if the place of arbitration is
in the territory of this State’. Section 2(4) of the Ordinancc says that ‘In the
UNCITRAL Model Law a refercnce to ... ‘this State’ shall be trcated as
being a reference 1o Hong Kong'. Article 1(3) must, then, apply only if the
place of arbitration is Hong Kong. Accordingly, it follows that an
international arbitration agrcement relating to an arbitration wherc the
place of arbitration is outside Hong Kong is not an intcmational arbitration
agreement for the purposes of Pt 1A of the Ordinance. In other words,
‘arbitration proceedings conducted under ... international arbitration
agrcements’ (s 2AD) cannot be referring to arbitration proccedings
conducted outside Hong Kong because, for the purposcs of the Ordinance,
an ‘international arbitration agreement’ is one only where the place of
arhitration is Hong Kong. It also follows that, if Pt LA applies only to
international arbitration agreement where the place of arbitration is Hong
Kong. it applies only to domestic arbitration agrecments where the place
of arbitration is Hong Kong.

This conclusion, although perhaps inconvenient, is not surprising when
onc considers 8 2GG in the context of the whole of Pt IA. When one does
that, it is clear that cvery other section of that Part is intended to only apply
to arbitrations taking place in Hong Kong. It would be strange, in that
context, if s 2GG was the onc and only scction in Pt 1A that applicd also
to arbitrations outside Ilong Kong.
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I must say that 1 reach this conclusion with some regret. The procedure
for the enforcement of awards between Hong Kong and the rest of China
was convenient and worked well. Although a party wishing to enforce in
Hong Kong an award made in mainland China is not without remedy —
in my view, he can proceed by action on the basis of the award — itis a
pity that such an award cannot be enforced directly. What is cqually
important is that there may be difficulties in seeking to enforce a Hong
Kong award in mainland China. There scems to be no obvious reason why
there should not be a simple mechanism put in place for the mutual
enforcement of arbitral awards between mainland China and Hong Kong,
and 1 hope we will sec such a sysiem before too long.

In passing, 1 point out that O 73 of our Rules of High Court is out of
date. it does not take account of the amendments (o the Ordinance by
Ordinance 75 of 1996. Although in practice it may be casy enough to
identify the cquivalents of the sections mentioned in thosc rules, perhaps
the Rules Committec should consider appropriatc amendments.

In the result. 1 must dismiss the plaintiffs application.

Reportcd by Robert Morgan
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THE MARGO L

SQURT OF FIRST INSTANCE ~ ADMIRALTY JURISDICTION NO 351 OF 1997

- BEERGHN

The plaintiff bank, moxgagee of the arrested vessel ‘Margo 1.°, applied for
judgment in defonlt of nckidgledgment of service s for o private sale of the
vessel to a named purchascr ahg proposed price of US$3.4m. In an attenpt to
justify departurc from the usual dQursc of appraiscient and public tender, the
bank relied on three bricl valuation d¢rtificatcs, the highest of which valucd the
vessel US$3.2m.,

Held, entering Judgment for the plainti
private sale:

(1) To ensurc protection for all admiralty clai
order an appraiscment of the vessel so as to determi
(at 2181-219A).

(2) Further, even if valuation was donc in the most conyincing way, the court
would still order a sale by public tender in order to obtain t best price possible
for the vesscl. Nothing in this case justified departure from this
(at 219G/, 220G).

ut refusing to order the proposed

nts, the court should normally
the minimum selling price

Per curiam
The important function was that the ship was publicly sold at the best
price and the public salc had been made known to the maritime world (at

Application
This was the plaintiff°s application for judgment in default of acknowledgment
of service and for a privatc sale of the arrested vessel 10 a proposed buyer at a
proposed price. The facts appcar sufficicntly in the following judgment (at 218C).

Kenneth Ng (Johnson Stokes & Master) for the plaintiff.
Mr Tsang, Chief Bailiff. ‘

Waung J: By the two motions, the plaintiff bank (the bank), applied for
judgment in default of acknowledgment of service and for sale of the ship
Margo L (the vessel) to the named proposed purchaser Hudson Navigation
Inc (Hudson) at the price of HK$26,520,000 or about US$3.4m. I entercd
dcfault judgment in favour of the bank as therc was no doubt that the
defendants were in default of the mortgage and that the total amount
owing to the bank was as shown in the documents namely some US$12m.



