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FE:
Mr WINGFIELD, please.
EFEZ #EBEREEXLE :

Mr Chairman, the need to communicate with the Court arises on a fairly
regular basis, particularly in relation to urgent applications. Of course, in the
Court of First Instance, there is a duty judge who is available 24 hours a day, to
whom an emergency application can be made and that can be done without
notice. But in relation to higher courts, it is necessary to ensure that the bench
can be convened to hear an application, clearly in circumstances where, as in this
case, one of the judges is an overseas judge. It is essential when an application is
going to be made that the availability of the bench is ascertained in advance.
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Mr WINGFIELD.
EFZLZRES :

Mr Chairman, this is a question of whether there is a precedent for this type
of application for clarification. | am not aware of any precedent either in Hong
Kong or the United Kingdom, but there is a recent precedent which involved a
Hong Kong company in the Court of Appeal in the United States. Members
may recall the case involving the company called Matimak. It was actually the
subject of a LegCo question in January 1998, but the importance of the case is
that it was a case which involved the capacity of Hong Kong companies to sue in
the Federal Courts of the United States and very briefly what happened was that
the court of first instance ruled that Hong Kong was not a foreign jurisdiction.
Therefore, Hong Kong companies could not take proceedings in the Federal
Courts of the United States. That case went on appeal to the Court of Appeals
in New York, and on 27 June 1997 the US Second Circuit Court of Appeals
upheld the position at first instance and held that Hong Kong was not a foreign
jurisdiction, and therefore there was no question of the Federal Courts being used
for taking proceedings. The Hong Kong Government then issued an amicus
brief in support of the Matimak’s application to have that decision reversed.
Before that application came on for hearing and this was then, after 1 July 1997,
on 20 August 1997 the Court issued a clarification of its ruling which confirmed



that its earlier ruling had been confined to the circumstances of Hong Kong
before 1 July 1997 and did not necessarily reflect upon the status of Hong Kong
after the transfer of sovereignty back to China. And so that was precisely on all
fours in the sense that it was an application to the court for a clarification and a
clarification was then given. Just to complete the description of that case, the
LegCo question was asked by the Hon Mr Paul CHENG on 14 January 1998 and
it gives a description of the circumstances. And there was subsequently an
article in Hong Kong Lawyer in March 1998 which, if I may quote, said: “the
Matimak finding does not necessarily apply to the rights of Hong Kong
companies or persons for that matter, who commence action in US Federal
Courts after 1 July 1997 when, of course, China reasserted sovereignty over Hong
Kong. The Court clarified this after receiving a strongly worded brief from the
HKSAR.” So that is a very similar sort of situation.
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ETHE
Mr WINGFIELD, would you answer that?
EE# #E8BS8 :

The Court of Final Appeal is obviously a very recent institution. | am not
aware of a previous case, but | haven’t been involved in a previous case of this
magnitude. It is a novel situation both in terms of the subject matter of the case
and the importance of the case.
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ETHE
Mr WINGFIELD, anything you want to add to that?
EE# #E8BS8 :

Mr Chairman, yes. The substantive points of the Ordinance are now quite
clear following the Court of Final Appeal’s ruling. But there are some
procedural requirements that have to be considered and, of course, the Court did
strike down the existing procedural requirements. It may be, | don’t say it is for
certain, but it may be that we will require legislation to give effect to the
procedural requirements that we are negotiating with the Mainland authorities.
And for that reason, we can’t rush straightaway to implement the amendments of
a substantive nature without considering the necessary implications of the
procedural arrangements that have to be made.
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Mr WINGFIELD, do you have something to add?
EE#(#E8BS8 :

Yes, just a supplement. When the Bar Association said that they welcomed
the initiative by the Government to invite the CFA to clarify certain important
constitutional issues. They went on to say that they were nonetheless concerned
that there might not be jurisdiction for the Court to consider the matter and they
were concerned what would happen in the event that the CFA declined to rule on
the matter, it might then be misinterpreted as a refusal to clarify these important
issues. They just gave that clarification.
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Mr Chairman, can | just accept the point Miss NG is making? The Bar
then did come to the hearing and asked to be heard, and in the course of the
hearing their application was refused. Nonetheless, their submissions were
heard by the Court before it reached its conclusion.
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REZZEER

Yes, before the notice was filed, | actually did telephone the Director of
Legal Aid to alert him to the fact that the case might be going back to the Court
within a few days and to ensure that he could consider as quickly as possible any
applications for extension of legal aid to the applicants, so that they could be
represented in the proceedings. You may recall that in the proceedings, the
original applicants were actually represented by two leading counsel plus junior
counsel. That was in respect of one of the cases and there was one leading
counsel and one junior counsel in respect of the other cases. In the event, both
leading counsel in the first of the cases appeared and represented their clients last
Friday and were supported by junior counsel. And in fact, both the other
counsel in the other cases were also present in the Court.
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AHAARE

ZHAEAEER WhEERFFEHRILER FLUAESRSE D
HEF W 2REREEWER MEBANRENENSGGZ T » A
FRIE BT 0 B & E L The Registrar” K ETILF - ERAE R EE
TREEIEREN#E  REFRFBERER R B BE -

EY:

Mr WINGFIELD, two things: one is why was the Director of Legal Aid
informed and the second thing is the other case.

REEZZEER:

Can | just confirm that, of course, the solicitors in the case were informed at
the same time.  One of my colleagues informed the solicitors while | was talking
to the Director of Legal Aid. So the two things took place simultaneously and
the papers were then filed on the solicitors. That all took place in a very short
timeframe on the Wednesday morning. As far as the precedent case is
concerned, Mr MA didn’t have knowledge of this case. He himself, of course,
was instructed at a very short notice, and in the short time that he had, he was not
able to identify any precedent case. But I don’t think he was thinking in terms
of any USA precedent cases. The fact that this case is known to Members
already is because it related to a Hong Kong company. It isn’t something that
would be apparent from law reports.

ETE

Short follow-up.
TE:

Yes.
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REEEHR :

| am grateful to the Secretary for Justice and Mr WINGFIELD. But was
the precedent then brought to the notice of Mr Geoffrey MA? Because, | mean,
he did answer the Court’s question point-blank that there was no precedent. And
secondly, I understand that Mr Denis CHANG for the other side also searched for
precedents and they were obliged to tell the Court that there was no precedent.
So did Mr WINGFIELD bring this case to the attention of Mr MA?

REZZEER :

| am afraid that | only remembered this case at the beginning of this week,
and so, of course, if I remembered this in time, 1 would have brought it to the
Court’s attention obviously because it was a useful precedent that the Court could
have considered. But the fact is | hadn’t remembered that it was precisely on
that point until 1 had called for the file and looked at it. Then | realized that was
precisely the circumstances and reason | have described.

TE:

It was sort of being wise after the event.
RBEER

Could I be provided with the case please?
REZREA:

| was giving the reference which | hope that the Legal Adviser will take it
down, but it is just referred to in Hong Kong Lawyer.
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