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Can | take this opportunity to welcome the deputations to this special House
Committee meeting to give us their views on the issue of 1.675 million Mainland
residents who are eligible for the right of abode following the Court of Final Appeal’s
ruling delivered on 29 January 1999.

The deputations consist of the Hong Kong Bar Association’s Chairman, Mr Ronny
TONG and his colleagues Mr Philip DYKES, Mr Alan LEONG and Mr Johannes
CHAN; Professor Albert H Y CHEN from the University of Hong Kong; Mr Paul
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HARRIS and Mr LAW Yuk-kai from the Hong Kong Human Rights Monitor; and Mr
HO Hei-wah and Ms SZE Lai-shan from the Hong Kong Human Rights Commission.

One way to do would be to, perhaps, give each deputation to speak for about

15 minutes on their views. And then, members will raise questions. Can | start off by
calling on the Hong Kong Bar Association first. Mr Ronny TONG.
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Mr DYKES, Vice Chairman of Hong Kong Bar Association :
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My “Vice Chairman” 42 # 78 -
&

Mr DYKES -
Mr DYKES -

Yes, can | supplement in three matters. One interpretation of Article 158 could
be, | don’t say this is the only interpretation, that the first part of Article 158 is a
declaration of constitutional fact that the power of interpretation is vested in the
NPCSC. But in accordance with the Basic Law, the principle behind it is that there has
been a devolution of that power of interpretation to the HKSAR, and there has been

reserved a right to refer for the purpose of interpretation back again in a very limited
area. So, it’s a perfectly legitimate argument to one if there has been a move taken by
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the Government to seek a reference under Article 158, but it is outside the power of
Avrticle 158 because there is no, as it were, reserved power to interpret other than that
which is identified in Article 158. That’s not uncommon in constitutional
arrangements, certainly as far as the United Kingdom in legislative former colonies were
concerned where prerogative powers are used and then they are given away and not
taken back.

So, let me answer the first point about possible litigation if a move was taken by
the Government under Article 158. First question, is it permissible under Article 158?
The second point | can assist on relates to a question about the so-called second
generation of people who may get the benefit of the Court of Final Appeal ruling and
their rights. | think the distinction has been dawn between those people who get the
benefit of what | call the second generation of the Court of Final Appeal ruling relating
to timing of acquisition of right of birth, and those people who have got that right under
that interpretation and those who do not have that right but may acquire it sometime in
the future. Now, they don’t have the right of abode at the moment. It is therefore not
too dissimilar to the situation, and I am sure people in Hong Kong will remember this,
whereby UK Nationality Acts have been changed from time to time whereby people
who do not have the right to British nationality under the British Nationality Act but
have an expectation they might get it and finally they don’t get it because there has been
a change in the law. So as | say, it is important to bear in mind that you are talking
about the class of individuals who do not have the right of abode under the Basic Law at
the moment, but may acquire it according to the interpretation of Basic Law with the
passage of time. Those are the two points | think | can help supplement to Mr Tong’s
points.

wHAHA -

T > IRAEEHRE - F—WA Gt R EINRERMATE w
HE—RAL  MMERIGEMERE ZAT - 06D SR M A R % 38 kR
MWEAMO ] Z=EEHERN » BHERE?HEEBR(EARE) -
B ANRE T EHEHMEN  HIEANFRKE TMHAERN 5= > Mr
DYKES HJ&HZE M T —{#l &= “devolution” » fE LA E > WIBHAE (EX
F) BE—HATABGARNEEEHEEMT - ZGHAERHANFRZ :
C . shall authorize the courts of Hong Kong....... "L WEESE A

Mr DYKES -

I wish there was such a term of devolution then we would not have this argument
or debate. I’'m afraid as a law-maker knows, things are rarely as clear as that. Itis a
matter of construction of Article 158 in the context of the rest of the Basic Law in
accordance with the principle that in forming the Basic Law, and | dare say, one
argument is that there is no remaining free power of interpretation which overarches all
of the Basic Law. | mean if it was put to the drafters of the Basic Law that Article
158 was being discussed, where of course you do realise that Article 158 can be invoked
really at anytime at the instigation of the Government or anybody else in Hong Kong
who has got an interest in the matter, and it would be interpreted by a body in Beijing
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many miles away without you having anything to do with it. Yes, | am reminded by
Mr Tong that it meets once every two months. And | don’t really think you want an
Article like if that is going to be the consequences. I’m not saying that my view is
necessarily the correct view, but it is a view which may well be taken if there is an
attempt made to seeking an interpretation under Article 158 that you can’t do it.

The second point is that the Certificate of Entitlement Scheme properly analysed
as it was by the Court of Final Appeal is a scheme for verification of a status that
somebody already has. So an individual has the right of abode and the right of abode
becomes a right which can be enjoyed upon verification, and the Certificate of
Entitlement is merely evidence of that fact. That is the proper effect of the Certificate
of Entitlement. As the Basic Law itself says in Article 24 that the status of permanent
resident entitles you to the right of abode and you shall then be qualified to obtain a
permanent identity card which states the right of abode. In other words, the status
determines the eligibility for evidence of the right of abode, it is not the other way
round. So, as | say, a permanent identity card and a Certificate of Entitlement do not
give you the right of abode. Both of them are evidence of that status.
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FE

NEE S WEFEEAEZELZZMMAER - Mr HARRIS -
Mr HARRIS, Hong Kong Human Rights Monitor -

Thank you very much, Mr Chairman. Briefly we think that the

Government has not sufficiently taken account of the distinction between what | call the

first generation and the second generation. We think that from a human rights
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perspective, there is a big difference between people who already have a right and
people who may acquire a right in the future. And we very strongly oppose taking
away rights the people have, and we think it is equivalent to depriving people of a
nationality and we think it is fundamentally morally wrong. With regard to the people
who might acquire a right, we see that differently. We agree with the point made by
the Bar that this is something that happens from time to time and it is an issue on which
public debate is normal, and we have no objection of principle to an amendment of the
Basic Law that changed the position for the future.

We would fundamentally oppose trying to do something of this kind by way of
interpretation for several reasons, but there’re really all aspects of the one reason which
is that we think it will fatally damage the legal system. Hong Kong is supposed under
the Joint Declaration and the Basic Law to have courts with the final power of
adjudication and we no longer have that system if the loser in the Court of Final Appeal
had just gone to the Central People’s Government and got that court verdict changed.
We think that if that happened in this one case, it would happen again and again. It
would be done by the Government and it would be done by other parties who lost in the
Court of Final Appeal. And once the principle was conceded that the Standing
Committee could give interpretations that have the effect of reversing a court’s
judgment, we think it would become more and more common.

A further reason why we would oppose this is the practical one. We know the
Government has suggested that this route would be a quicker way of resolving this
issue. We think that is factually wrong. We think that if there was such an
interpretation, it will inevitably lead to further legal challenges and would prolong the
constitutional crisis. One such obvious challenge is the one that Mr DYKES has
mentioned arising from Mr TSANG Yok-sing’s question - is there power at all to make
an interpretation relating to purely Hong Kong internal issues.

A second one relates to the provision of Article 158 which says that interpretations
shall not affect the judgment previously rendered. There is obviously a great deal of
scope for argument about what that phrase means, and people who feel their rights have
been altered by an interpretation would be very likely to mount a challenge in the courts
on the basis that the interpretation was altering the judgment. And whether they won
or not at the end of the day would prolong the uncertainty and it could very well mean a
further more serious constitutional crisis if at the end of the day the Court of Final
Appeal said: “Yes, this has altered the judgment previously rendered, and it is therefore
unconstitutional”. We then have a repeat but worse crisis than the one we have now.
We feel that in relation to the distinction | mentioned earlier, if one looks at the people
who have the right to come now, we don’t believe that those numbers are
unmanageable. The Government’s survey shows 700 000, but we understand the
Government themselves found that there was a proportion who wouldn’t want to
exercise that right.  So, the true figure is probably less than that, and we don’t believe
that those numbers would imperil Hong Kong’s ability to cope and would justify taking
away people’s rights.  So those are our main points.

/-
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Mr DYKES.

Mr DYKES -

Can | supplement that | think that the Bar has submitted a paper to the Panel
on Constitutional Affairs about this particular mechanism. The second point is,
in the same paper that Mr TONG has referred to, that is the Provisional
Legislative Council Brief on the Immigration (Amendment)(No.5) Bill, the
information there was that both interpretation and amendment would take quite
some time. | think that is significant when you are talking about a rush solution
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that the view of the Government in July 1997 was that both would take quite
some time. It may be appropriate to ask the Government why suddenly
interpretation is quicker.

/-

KA EREHBERA - HNEERENEILAGRERNRES (X
%) B - MFEEE

HERHA :

TR REERORRELH 298 TH - R - R E R
SN o B 5 B e B BT AT DLPR B R o 7F HE 0 BRI R AR AT
SRR A BB M e (BB R AE LA 29 H OB B S R R R
BB HI R TR R R MDA T vk R 75 3@ R 5 1 B T BE T
M2 T TR R S B - o P AT UM B DL R v T K 8B 2 R
HE R VR IR RO B TR 7 7F EL A 17 25 pR Y B T+ S B2 G A )
{7 B F 28 2
ET-&

PN L
HERHA :

BAHEAS -
ET-&

B S E o IR R (Bl E 1T BB BR B AL o o S R E At B 5 B AT I
R A E DL 2

ZE -
Mr DYKES.

Mr DYKES -

Very simple answer. Under our system where the rule of law is
paramount, the executive is bound by this as much as any other individual. If
there was a demonstrable refusal to implement the law upon a properly
articulated request that “I have a right, please do this to give effect to the right.”
and that is done, and the courts have intervened to make orders would require the
particular Government official to carry it out.
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Mr DYKES, if it is not taking effect, can the party take some action?
Mr DYKES -

If a Government official has the duty to do something and does not carry out
that duty within a reasonable time, the usual remedy is to apply for a judicial
review for an order of mandamus requiring the individual to do that in
exceptional circumstances. The law of contempt can be invoked against the
Government official for refusing to do what is required.
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| think | should defend the Court of Final Appeal in the sense that if we are
talking about mistakes being made and that it shall be referred. | think it is fair
to remind Members that during the course of the Court of Final Appeal hearing,
the Government has started off with indicating that it would seek referral under
Article 158. During the course of proceedings, it withdrew that position. It is
somewhat unusual therefore to find that the Government is now saying that the
same matters call for interpretation, when the only difference between the
situation in January this year and today is numbers, and numbers do not affect
issues of legal principle. The second point | wish to make is that | do not wish it
to appear that the Bar seems to be discourteous to this Council by suggesting that
it may rubber-stamp matters. That is not a position that the Bar wished it
understood to be. What would take time quite clearly is the principle of
examination of issues that may arise upon amendment. It is not amendment just
to deal with one class, two classes, three classes. There are a number of things.
For instance, illegitimate children. One of the unusual features about the
interpretation of the No.3 Ordinance was the way it defined children as to
including one kind of illegitimate children but not another, because you recall the
focus of the No.3 Ordinance was on children who were the children of permanent
resident mothers have the right of abode but not fathers. As | say, that issue
seems to be forgotten at the moment when you talk about illegitimate children
generally but there is that particular third class.

As for rubber-stamping, it is of some interest to note that it seems to be that
it is a foregone conclusion on the issue of interpretation. 1’m not so, as it were,
bold to suggest that on the reference to the NPCSC, they will do what we wish to
say. May be that they will take some time. After all, they will have to consider
the determination of the Court of Final Appeal. That is the judicial
determination which was taken after extensively engaged argument which we
would feel that the NPC would also wish to examine in some detail. So, those
are my observations or response to your questions.
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If the Government thought that particular document would have determined
the issue once and for all, I am quite sure that it would have been put before the
Court of Final Appeal and said “Look, this is the answer, this is the end of the
matter”. But, because the document lacked formal interpretative status, it does
not weigh within the meaning of Article 158. And that was presumably the
reason why it wasn’t put forward. Under our system of law, many people are
called upon to interpret legislation, administrators, policemen and the whole lot.
But what counts is the judicial interpretation because the judicial interpretation
clarifies and states what the law is. So, if the interpretation does not have that
character, it’s not going to be of much assistance to the court, particularly a
document that has come into existence after the making of the law. In
interpretation of a statue, you may look at the legislative history of a legislation,
you can look at debates, you can look at special commission reports prepared
with a view to enacting legislation. It all helps to give an idea of what the
intention of the legislation was, but not material after that because it’s “ex post
facto”. So these are the two reasons why it wasn’t relied upon by the
Government.
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Mr DYKES ¢

Although no request was made by the Government, it was open to the
Government to make such a request if it thought Article 158(3) was engaged.
That said, the Court of Final Appeal went on to consider whether it was necessary
to make a reference and it came to the conclusion that it did not. | don’t want to
debate the rights or wrongs of that. But it was rather peculiar for the
Government not to have pushed that point and given the court the assistance that
it could normally expect, and which came back later and said that there should
have been a reference. As | say, there might be something that the NPCSC may
want to examine the Government about why it did not ask for a reference at the
material time.
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