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Purpose

This paper reports on the deliberations of the Bills Committee on Securities
(Insider Dealing) (Amendment) Bill 1998 (the Bill).

The Bill

2. As Hong Kong’s securities and futures market continues to grow in terms of
breadth and depth, the number as well as the complexity of insider dealing cases are
also expected to increase, leading to increasing workload of the Insider Dealing
Tribunal (the Tribunal). The Bill seeks to amend the definition of “judge” to include
also a deputy judge of the Court of First Instance so as to enlarge the pool of
candidates who are eligible for appointment as chairmen of the Tribunal.

The Bills Committee

3. At the meeting of the House Committee on 23 October 1998, Members decided
to form a Bills Committee to study the Bill. With Hon Andrew WONG Wang-fat
elected as Chairman, the Bills Committee held a meeting with the Administration. The
membership list of the Bills Committee is at Appendix I.

Deliberations of the Bills Committee

4. The major concern of members of the Bills Committee is whether former deputy
judges of the Court of First Instance should also be eligible for appointment as
chairmen of the Tribunal. The Bill is to enable deputy judges of the Court of First
Instance to be appointed as chairmen of the Tribunal, in addition to judges or former
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judges of the Court of First Instance. However, former deputy judges are not
included for appointment as chairmen of the Tribunal as the Administration has
reservation in opening the scope of eligibility for appointment too widely, hence giving
rise to concerns about the quality and credibility of the appointees.

5. According to the Administration, deputy judges of the Court of First Instance
are temporary appointments made by the Chief Justice of the Court of Final Appeal
and such appointments are usually necessitated by the operational needs of the High
Court and/or to test a candidate on his suitability for substantive appointment. Hence,
some former deputy judges might have been found to be unsuitable. For those who are
suitable, the Chief Justice can still re-appoint them for the purpose of making them
eligible for appointment as chairman of the Tribunal. Members generally have
reservations about this arrangement of reappointing a former deputy judge in order to
enable him to be eligible for appointment as chairman of the Tribunal.

6. Members maintain the view that former deputy judges should not be excluded
as potential candidates for appointment as chairmen of the Tribunal since there are at
least two safeguarding mechanisms in the appointment of chairman of the Tribunal as
follows:

(@ in the course of appointment of deputy judges of the Court of First
Instance, the Chief Justice would need to take careful and thorough
consideration of the appropriateness and suitability of the candidates in
accordance with the Judiciary’s existing guidelines; and

(b) the Chief Executive of the Special Administrative Region would act on
the advice of the Chief Justice when appointments are made for the
positions of chairmen of the Tribunal.

Noting that the practice of the Chief Executive seeking advice from the Chief Justice
on appointment of a chairman of the Tribunal is not spelt out in the principal ordinance,
members suggest amending the ordinance in order to dispel any doubts in this regard.
Specifically, section 15(2) of the ordinance should be amended to state explicitly that
appointment of the Tribunal’s chairman by the Chief Executive should be made on the
recommendation of the Chief Justice.

7. Having considered members’ view and suggestion, the Administration agrees to
propose Committee Stage Amendments (CSAS) to make former deputy judges eligible
for appointment as chairmen of the Tribunal and to spell out in the legislation that the
Chief Executive would appoint chairmen of the Tribunal on the recommendation of the
Chief Justice. Furthermore, the Administration proposes to make an additional
amendment to make it clear that former judges and former deputy judges of the High
Court of Justice which was in operation before the reunification are eligible for
Tribunal chairmanship. In view of the Administration’s CSAs, members of the Bills
Committee have no further query on the Bill. Hon Jasper TSANG Yok-sing, however,
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has indicated his support for the original Bill.

Committee Stage Amendments

8. The draft CSAs as described in paragraph 7 above are at Appendix Il.

Recommendation
9. The Bills Committee supports the Bill and the CSAs proposed by the

Administration, and recommends resumption of Second Reading debate on the Bill on
6 January 1999.

Advice Sought

10. Members are invited to note the deliberations of the Bills Committee and
support the recommendation at paragraph 9 above.

Legislative Council Secretariat
15 December 1998
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Hon Martin LEE Chu-ming, SC, JP
Hon Eric LI Ka-cheung, JP

Hon Margaret NG

Hon Ronald ARCULLI, JP
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Appendix Il

SECURITIES (INSIDER DEALING) (AMENDMENT) BILL 1998

COMMITTEE STAGE

Amendments to be moved by the Secretary for Financial Services

Clause Amendment Proposed
2 By deleting the clause and substituting -
"2. Interpretation

Section 2(1) of the Securities (Insider Dealing) Ordinance (Cap.
395) is amended in the definition of "judge” -
@ in paragraph (a), by adding "or a deputy judge"
after "judge™;
(b) by repealing paragraph (b) and substituting -
"(b) aformer judge or a former deputy
judge of the Court of First
Instance; or
(©) a former judge or a former deputy
judge of the High
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Court of Justice which was in
operation before 1 July 1997;".".

New By adding -
"3. Constitution of Tribunal
Section 15(2) is amended by adding "on the recommendation of
the Chief Justice" before "and 2".".



