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HKSAR/ITALY AGREEMENT CONCERNING
MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS

                                  ["the Agreement"]                                  

ARTICLE BY ARTICLE COMPARISON
          WITH MODEL AGREEMENT          

The following are the main differences between the Agreement
and the model agreement. Unless otherwise stated, the numbering of
the Articles refers to that of the Agreement. Articles of the Agreement
that have not been referred to in this document either follow the model
agreement exactly or are subject to amendments which are not
substantive.

Article I - Scope of Assistance

Paragraph (2)(k) is added to the Agreement to permit greater
flexibility in providing assistance.  Article I(2)(k) of the Agreement with
France is the same.

Paragraph (4) is added to avoid any doubt as to the scope of the
Agreement.  Article I(4) of the Agreement with Australia is substantially
the same.

Article III of the Model Agreement - Other Assistance

This Article has been deleted as being unnecessary in the light of
Article I(2)(k).

Article III - Limitations on Compliance

This Article corresponds to Article IV of the model agreement.

Paragraph (1)(f) and paragraph (1)(g) correspond to paragraph
(1)(e) of the model agreement.
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Paragraph (1)(i) - This paragraph limits the application of the
double criminality rule to assistance involving compulsory measures.
We have accepted the same amendment in the Agreement with France.

Paragraph (1)(j) - This paragraph has been added in order to
enable assistance to be refused in the following circumstance.  That is
when the requested assistance would not be available under the
Requested Party’s law had the offence been committed in the
Requested Party.  It is however made clear that the capacity to provide
assistance at the investigation stage is retained irrespective of the
requirements of domestic law.  The MLA Ordinance permits such
assistance to be provided at the investigation stage.

Paragraph (1)(k) - This paragraph replaces Article IV(3) of the
model agreement.  The Italian Constitutional Court has ruled that it
would be unconstitutional for the Italian authorities to rely on assurances
such as that referred to in Article IV(3).

Article IV(2) of the model agreement has been deleted. The
deletion will not preclude the Parties from taking into account the safety
of any person or excessive burden on resources in the consideration of
“essential interests” in Article III(1)(b).

Article V - Execution of Requests

Paragraphs (3) and (4) merely provide additional detail in relation
to the manner of executing requests.

Article VIII - Obtaining of Evidence, Articles or Document

Paragraph (5) - This paragraph replaces Article IX(5) of the model
agreement. The revised paragraph is substantially the same as
Article 10(5) of the HK/France Agreement.  The reason for the variation
is that it is more practical for the Requesting Party to rule on questions
that arise pursuant to its law.

Article X - Service of Documents

Paragraphs (2) and (3) largely reflect Article XII(2) of the model
agreement. Paragraph (2), on the one hand, deals with service of a
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document pertaining to a response and paragraph (3), on the other
hand, deals with the service of a document pertaining to an appearance
in the Requesting Party.  Similar provisions can be found in Article XI(2)
and (3) of the HKSAR/France Agreement.

Article XIII - Transfer of Persons in Custody

Paragraph (3) - This paragraph has been added to protect persons
in custody who do not consent to be transferred pursuant to a request. It
is to the same effect as Article XVII(5) of the model agreement.

Article XIV - Transfer of Other Persons

The three paragraphs in this Article are consistent with the model
agreement; they contain more detailed provisions relating to the
processing of a request, allowances for witnesses and experts and their
protection when they decline to appear as requested.  Note that
paragraph (3) corresponds to Article XVII(5) of the model agreement.

Article XV - Immunity

This Article corresponds to Article XVII of the model agreement
entitled “Safe Conduct”.  Note that paragraphs equivalent to paragraph
(5) of the model agreement are included in Article XIII and XIV of the
Agreement.

Article XVI - Search and Seizure

Paragraph (1) has been amended to reflect the restrictions under
Hong Kong law in relation to the execution of requests for search and
seizure.

Article XVII - Proceeds of Crime

Paragraph (5) - This paragraph has been added to ensure that the
necessary information and documentation is supplied to facilitate action
to be taken by the Requested Party.
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HKSAR/KOREA AGREEMENT CONCERNING
MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS

                                  ["the Agreement"]                                  

ARTICLE BY ARTICLE COMPARISON
          WITH MODEL AGREEMENT          

The following are the main differences between the
Agreement and the model agreement. Unless otherwise stated, the
numbering of the Articles of the Agreement corresponds to the same
numbering used in the model agreement.  Articles of the Agreement that
have not been referred to in this document either follow the model
agreement exactly or are subject to amendments which are not
substantive.

Article 1 - Scope of Assistance

Paragraph 2

•  The reference to “execution of letters rogatory” in sub-paragraph (c)
is deleted as the term is unknown to Korean law.  The deletion does
not alter the substance of this sub-paragraph.

•  The latter part of item (i) is expanded to avoid referring to “exhibits”
which is a term unknown to Korean law.

•  Item (j) is added to permit greater flexibility in providing assistance.

Paragraph 4

This paragraph is added to avoid any doubt as to the scope of the
Agreement.  Article 1(4) of the HKSAR/Australia Agreement is
substantially the same.

Article 4 - Limitations on Compliance

Paragraph 1

Substantially the same as Article IV of the model agreement.
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Article 5 - Requests

This Article is expanded in line with the HKSAR's other Agreements to
provide more detail with regard to the supporting documents to be
submitted by the Requesting Party.

Article 7 - Limitations of Use

Paragraph 4

This paragraph is added to allow information which has been made
public to be used for any purpose thereafter. A similar provision appears
as Article 7(4) of the HKSAR/US Agreement.

Article 8 - Protection of Confidentiality

In effect an expanded version of Article 5(3) of the model agreement

Article 10 - Service of Documents

Paragraph 2

A time limit of not less than 30 days is imposed for transmission of a
request for the service of a document pertaining to a response or
appearance in the Requesting Party.  There is no need to retain
Paragraph 3 of Article 12 of the model agreement which is deleted.  It
was also deleted in the UK Agreement.

Article 11 - Return of Material to the Requested Party

This Article, which has no counterpart in the model agreement, deals
with return of material to the Requested Party.  A similar provision can
be found in the UN model agreement.
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Article 13 - Availability of Persons in Custody to Give Evidence or
Assist Investigations

Paragraph 3

This new paragraph gives credit for the period served by a person while
in custody in the Requesting Party.

Article 15 - Safe Conduct

Paragraph 3

A reference to “contempt of court” is added.  There have been the same
additions in other signed agreements [e.g. Article XVII(3) of Australia].

Article 16 - Search and Seizure

Paragraph 3

The latter part of this paragraph is expanded so as to expressly
recognize third party interests in seized material.
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MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS
                       HONG KONG/SWITZERLAND                       

ARTICLE BY ARTICLE COMPARISON
        WITH MODEL AGREEMENT        

The text is substantially the same as the model agreement.  Many
of the changes have been made to more accurately reflect the
requirements of Swiss law and practice under the European
Convention on Mutual Legal Assistance in Criminal Matters.  In
particular it should be noted that the text follows the form of the
European Convention in that a chapter format is used.  In
Switzerland all requests for assistance are transmitted to the
judicial authorities for processing.  The chapter format would be
familiar to the Swiss judicial authorities and would facilitate the
processing of requests.

CHAPTER 1 - GENERAL PROVISIONS

Article 1 [Obligation to provide mutual assistance]

Paragraphs (1) and (2) are similar to Article I of the model
agreement with changes being of a drafting rather than a
substantive nature.

Article I(3) of the model agreement is omitted in the light of
Article 3(1)(d).

Article I(4) of the model agreement is effected through Article
26(3) of the Switzerland Agreement.

Article 2 [Exclusion]

Paragraphs (a) and (b) are in substance the same as Article I(4) of
the Australian agreement.

Paragraph (c) reflects Article IV(1)(c) of the model agreement.
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Article 3 [Grounds for Refusal or Postponement]

All of the grounds in the model are retained with a modification to
the dual criminality requirement [Article 3(1)(g)] to the effect that
where assistance does not involve the use of compulsory
measures [e.g. taking evidence, executing requests for search and
seizure, confiscating the proceeds of crime] assistance can
nevertheless be granted.  In practical terms this means that the
only assistance which does not require dual criminality is ‘informal
assistance’ such as the provision of information regarding a
person’s whereabouts.  This assistance in any event is normally
provided through INTERPOL; the variation is accordingly of little
practical significance.  A similar approach was agreed with France.

The provision in relation to fiscal offences [Article 3(1)(d)] reflects
the requirements of the Swiss Federal Act on International Mutual
Assistance in Criminal Matters, Article 3(3) of which reads,

“A request shall not be granted if the subject of the
proceeding is an offence which appears to be aimed at
reducing fiscal duties or taxes or which violates
regulations concerning currency, trade or economic
policy.  However, a request for judicial assistance
under part 3 of this act may be granted if the subject of
the proceeding is a duty or tax fraud.”

Section 5(2) of Cap. 525 corresponds.

Article 4 [Applicable Law]

No equivalent in model; provision considered reasonable.

Article 5 [Compulsory Measures]

The Swiss were anxious that if they requested the use of
compulsory measures there should be an obligation to use such
measures.  They have apparently had problems with other
jurisdictions where witnesses etc. have not been served with
subpoenas and have not attended proceedings in the Requested
Party for the taking of evidence.  Cap. 525 of the Laws of Hong
Kong permits the use of all necessary compulsory measures.
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CHAPTER II - OBTAINING EVIDENCE

Article 6 - [General Principles]

This Article is substantively the same as paragraphs (1) and (2) of
Article IX of the model agreement.

Article 7 - [Limitation of Use]

This Article is the same as Article VIII(2) of the model agreement.
Article VIII(1) of the model agreement was not included as being
unnecessary in the light of Article 3(2)(b).

Article 8 - [Search and Seizure]

Substantively the same as Article XVIII of the model agreement.

Article 9 - [Presence of Persons]

This Article has to be read with Article 1(2)(h) which imposes an
obligation to facilitate the appearance of persons to provide
evidence or other assistance.  Article 18 deals with the Requested
Party inviting persons to appear.  Article 9 itself simply deals with
notification of the date when the request is to be executed and the
right of persons to be present.  This latter right equates to
Article IX(4) of the model agreement but is not limited to requests
to take evidence since persons may need to be present when, for
instance, a request for search and seizure is executed.

Article 10 [Depositions of Witnesses]

This Article is substantively the same as Article IX(3)(5) and (6) of
the model agreement.
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Article 11 [Transmission of Objects, Documents Records and
Evidence]

This Article balances the rights of third parties [by requiring the
return of objects etc.] with the need to provide the assistance
requested.  The Article is consistent with section 10(14) and
section 12(11) of Cap. 525.

Article 12 [Restitution of Property and Money]

This Article is included to ensure that property is restored to the
rightful owner subject to any rights of third parties.

Article 13 [Publicly available and official documents]
Article 14 [Judicial records]

Substantively the same as Article XIII of the model agreement.

Article 15 [Exchange of information from Criminal Records]

This Article obliges the parties to provide information concerning
nationals of the other who have been sentenced to imprisonment
with their jurisdiction.  The intention is to enable consular
assistance to be afforded.  A similar Article is included in the
French Agreement.

Article 16 [Submitting information in connection with proceedings]

This Article is based on Article 21 of the European Convention.  It
deals with a party passing on information concerning the
commission of an offence in its own area which it does not choose
to prosecute.  It will enable a Party to consider exercizing extra-
territorial jurisdiction [if it has the capacity to do so].
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CHAPTER III - SERVICE OF DOCUMENTS : APPEARANCE OF
PERSONS

Article 17 [Service of Documents]

Paragraph (1) is consistent with Article XII(1) of the model
agreement.

Paragraph (2) is similar to Article XII(4) of the Australian text.

Paragraph (3) is a more detailed version of Article XII(4) of the
model agreement.

Paragraph (4) is consistent with Article XII(2) of the model
agreement.

[Note that Article XII(5) of the model agreement is dealt with in
Article 20.]

Article 18 [Appearance of witnesses and experts in the
Requesting Party]

This Article deals with the obligation in Article I(2)(h).  It is a more
detailed version of Article XVI of the model agreement and deals
with witness expenses.

Article 19 [Transfer of Persons in custody]

Basically the same as Article XV of the model agreement.

Article 20 [Failure to appear]

Similar to Article XII(5) of the model agreement.
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Article 21 [Safe Conduct]

This Article is similar to Article XVII of the model agreement.
Paragraph (4) is an additional provision.  If an accused person is
summoned he needs not of course respond [if he does not,
surrender would be considered].  If however he does respond he
may only be dealt with for matters specified in the Summons.

CHAPTER IV - PROCEEDS OF CRIME

Article 22 [Tracing]

Substantially the same as Article XIX(1) of the model agreement.

Article 23 [Provisional Measures]

Substantially the same as Article XIX(2) of the model agreement.

Article 24 [Confiscation]

Substantially the same as Article XIX(3) and (4) of the model
agreement.

Article 25 [Spontaneous Information]

This Article was included at Swiss request to reflect recent
European practice in relation to the proceeds of crime.  It is a
worthwhile provision which can result in a Party being informed of
the existence of proceeds of which it would otherwise be unaware.

CHAPTER V - PROCEDURE

Article 26 [Central Authority]

In substance the same as Article II of the model agreement.
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Article 27 [Contents of Requests]

A more detailed version of Article V of the model agreement.  Note
that in particular that -

•  requests cannot be made orally.  Urgent cases of
requests can be made by fax.

•  confidentiality [see Article V(3) of model agreement] is
dealt with in Article 29.

•  Translation [see Article V(4) of model agreement] is dealt
with in Article 32.

Article 28 [Execution of Requests]

Paragraphs (1), (4) and (5) equate to Article VI (1), (2) and (3) of
the model agreement.

Article VI(4) of the model agreement is dealt with in Article 30.

Paragraphs (2), (3) and (6) are new.  They are all worthwhile and
acceptable.

Article 29 [Confidentiality]

Substantially the same as Article V(3) of the model agreement.

Article 30 [Obligation to inform in cases of refusal]

Substantially the same as Article VI(4) of the model agreement.

Article 31 [Formality Requirements]

Equates to Article XIV of the model agreement.  Note that
paragraph (3) excludes diplomatic or consular certification or
authentication since neither Hong Kong nor Swiss law requires
this.
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Article 32 [Language]

Consistent with Article V(4) of the model agreement.

Article 33 [Representation and Expenses]

Substantially the same as Article VII of the model agreement.

CHAPTER VI - OTHER ASSISTANCE

Article 34 [Police Cooperation]

No equivalent in the model agreement.  Provision is acceptable as
it reflects existing cooperation through INTERPOL.

Article 35 [Other Bases for Assistance]

Substantially the same as Article III of the model agreement.

CHAPTER VII - FINAL PROVISIONS

Article 36 [Consultations]

No equivalent, but again provision is acceptable as it reflects
typical practice in the area of mutual legal assistance.

Article 37 [Settlement of Disputes]

Same as Article XX of the model agreement.

Article 38 [Entry into Force and Termination]

Same as Article XXI of the model agreement.
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