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HKSAR/ITALY AGREEMENT CONCERNING
MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS
["the Agreement"]

ARTICLE BY ARTICLE COMPARISON
WITH MODEL AGREEMENT

The following are the main differences between the Agreement
and the model agreement. Unless otherwise stated, the numbering of
the Articles refers to that of the Agreement. Articles of the Agreement
that have not been referred to in this document either follow the model
agreement exactly or are subject to amendments which are not
substantive.

Article | - Scope of Assistance

Paragraph (2)(k) is added to the Agreement to permit greater
flexibility in providing assistance. Article 1(2)(k) of the Agreement with
France is the same.

Paragraph (4) is added to avoid any doubt as to the scope of the
Agreement. Article 1(4) of the Agreement with Australia is substantially
the same.

Article lll of the Model Agreement - Other Assistance

This Article has been deleted as being unnecessary in the light of
Article 1(2)(k).

Article Ill - Limitations on Compliance

This Article corresponds to Article IV of the model agreement.

Paragraph (1)(f) and paragraph (1)(g) correspond to paragraph
(1)(e) of the model agreement.
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Paragraph (1)(i) - This paragraph limits the application of the
double criminality rule to assistance involving compulsory measures.
We have accepted the same amendment in the Agreement with France.

Paragraph (1)(j) - This paragraph has been added in order to
enable assistance to be refused in the following circumstance. That is
when the requested assistance would not be available under the
Requested Party’'s law had the offence been committed in the
Requested Party. It is however made clear that the capacity to provide
assistance at the investigation stage is retained irrespective of the
requirements of domestic law. The MLA Ordinance permits such
assistance to be provided at the investigation stage.

Paragraph (1)(k) - This paragraph replaces Article 1V(3) of the
model agreement. The Italian Constitutional Court has ruled that it
would be unconstitutional for the Italian authorities to rely on assurances
such as that referred to in Article 1V(3).

Article IV(2) of the model agreement has been deleted. The
deletion will not preclude the Parties from taking into account the safety
of any person or excessive burden on resources in the consideration of
“essential interests” in Article 111(1)(b).

Article V - Execution of Requests

Paragraphs (3) and (4) merely provide additional detail in relation
to the manner of executing requests.
Article VIII - Obtaining of Evidence, Articles or Document

Paragraph (5) - This paragraph replaces Article 1X(5) of the model
agreement. The revised paragraph is substantially the same as
Article 10(5) of the HK/France Agreement. The reason for the variation
Is that it is more practical for the Requesting Party to rule on questions
that arise pursuant to its law.

Article X - Service of Documents

Paragraphs (2) and (3) largely reflect Article XlI(2) of the model
agreement. Paragraph (2), on the one hand, deals with service of a
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document pertaining to a response and paragraph (3), on the other
hand, deals with the service of a document pertaining to an appearance
in the Requesting Party. Similar provisions can be found in Article XI(2)
and (3) of the HKSAR/France Agreement.

Article XIII - Transfer of Persons in Custody

Paragraph (3) - This paragraph has been added to protect persons
in custody who do not consent to be transferred pursuant to a request. It
Is to the same effect as Article XVII(5) of the model agreement.

Article XIV - Transfer of Other Persons

The three paragraphs in this Article are consistent with the model
agreement; they contain more detailed provisions relating to the
processing of a request, allowances for withesses and experts and their
protection when they decline to appear as requested. Note that
paragraph (3) corresponds to Article XVII(5) of the model agreement.

Article XV - Immunity

This Article corresponds to Article XVII of the model agreement
entitled “Safe Conduct”. Note that paragraphs equivalent to paragraph
(5) of the model agreement are included in Article Xlll and XIV of the
Agreement.

Article XVI - Search and Seizure

Paragraph (1) has been amended to reflect the restrictions under
Hong Kong law in relation to the execution of requests for search and
seizure.

Article XVII - Proceeds of Crime

Paragraph (5) - This paragraph has been added to ensure that the
necessary information and documentation is supplied to facilitate action
to be taken by the Requested Party.
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HKSAR/KOREA AGREEMENT CONCERNING
MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS
["the Agreement"]

ARTICLE BY ARTICLE COMPARISON
WITH MODEL AGREEMENT

The following are the main differences between the
Agreement and the model agreement. Unless otherwise stated, the
numbering of the Articles of the Agreement corresponds to the same
numbering used in the model agreement. Articles of the Agreement that
have not been referred to in this document either follow the model
agreement exactly or are subject to amendments which are not
substantive.

Article 1 - Scope of Assistance

Paragraph 2

* The reference to “execution of letters rogatory” in sub-paragraph (c)
Is deleted as the term is unknown to Korean law. The deletion does
not alter the substance of this sub-paragraph.

* The latter part of item (i) is expanded to avoid referring to “exhibits”
which is a term unknown to Korean law.

* Item (j) is added to permit greater flexibility in providing assistance.

Paragraph 4

This paragraph is added to avoid any doubt as to the scope of the

Agreement.  Article 1(4) of the HKSAR/Australia Agreement is

substantially the same.

Article 4 - Limitations on Compliance

Paragraph 1

Substantially the same as Atrticle IV of the model agreement.



Article 5 - Requests

This Article is expanded in line with the HKSAR's other Agreements to
provide more detail with regard to the supporting documents to be
submitted by the Requesting Party.

Article 7 - Limitations of Use

Paragraph 4

This paragraph is added to allow information which has been made
public to be used for any purpose thereafter. A similar provision appears
as Article 7(4) of the HKSAR/US Agreement.

Article 8 - Protection of Confidentiality

In effect an expanded version of Article 5(3) of the model agreement

Article 10 - Service of Documents
Paragraph 2

A time limit of not less than 30 days is imposed for transmission of a
request for the service of a document pertaining to a response or
appearance in the Requesting Party. There is no need to retain
Paragraph 3 of Article 12 of the model agreement which is deleted. It
was also deleted in the UK Agreement.

Article 11 - Return of Material to the Requested Party
This Article, which has no counterpart in the model agreement, deals

with return of material to the Requested Party. A similar provision can
be found in the UN model agreement.



Article 13 - Availability of Persons in Custody to Give Evidence or
Assist Investigations

Paragraph 3

This new paragraph gives credit for the period served by a person while
in custody in the Requesting Party.

Article 15 - Safe Conduct
Paragraph 3

A reference to “contempt of court” is added. There have been the same
additions in other signed agreements [e.g. Article XVII(3) of Australia].

Article 16 - Search and Seizure
Paragraph 3

The latter part of this paragraph is expanded so as to expressly
recognize third party interests in seized material.
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MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS
HONG KONG/SWITZERLAND

ARTICLE BY ARTICLE COMPARISON
WITH MODEL AGREEMENT

The text is substantially the same as the model agreement. Many
of the changes have been made to more accurately reflect the
requirements of Swiss law and practice under the European
Convention on Mutual Legal Assistance in Criminal Matters. In
particular it should be noted that the text follows the form of the
European Convention in that a chapter format is used. In
Switzerland all requests for assistance are transmitted to the
judicial authorities for processing. The chapter format would be
familiar to the Swiss judicial authorities and would facilitate the
processing of requests.

CHAPTER 1 - GENERAL PROVISIONS

Article 1 [Obligation to provide mutual assistance]
Paragraphs (1) and (2) are similar to Article | of the model

agreement with changes being of a drafting rather than a
substantive nature.

Article 1(3) of the model agreement is omitted in the light of
Article 3(1)(d).

Article 1(4) of the model agreement is effected through Article
26(3) of the Switzerland Agreement.

Article 2 [Exclusion]

Paragraphs (a) and (b) are in substance the same as Article 1(4) of
the Australian agreement.

Paragraph (c) reflects Article 1V(1)(c) of the model agreement.
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Article 3 [Grounds for Refusal or Postponement]

All of the grounds in the model are retained with a modification to
the dual criminality requirement [Article 3(1)(g)] to the effect that
where assistance does not involve the use of compulsory
measures [e.g. taking evidence, executing requests for search and
seizure, confiscating the proceeds of crime] assistance can
nevertheless be granted. In practical terms this means that the
only assistance which does not require dual criminality is ‘informal
assistance’ such as the provision of information regarding a
person’s whereabouts. This assistance in any event is normally
provided through INTERPOL; the variation is accordingly of little
practical significance. A similar approach was agreed with France.

The provision in relation to fiscal offences [Article 3(1)(d)] reflects
the requirements of the Swiss Federal Act on International Mutual
Assistance in Criminal Matters, Article 3(3) of which reads,

“A request shall not be granted if the subject of the
proceeding is an offence which appears to be aimed at
reducing fiscal duties or taxes or which violates
regulations concerning currency, trade or economic
policy. However, a request for judicial assistance
under part 3 of this act may be granted if the subject of
the proceeding is a duty or tax fraud.”

Section 5(2) of Cap. 525 corresponds.

Article 4 [Applicable Law]

No equivalent in model; provision considered reasonable.

Article 5 [Compulsory Measures]

The Swiss were anxious that if they requested the use of
compulsory measures there should be an obligation to use such
measures. They have apparently had problems with other
jurisdictions where witnesses etc. have not been served with
subpoenas and have not attended proceedings in the Requested
Party for the taking of evidence. Cap. 525 of the Laws of Hong
Kong permits the use of all necessary compulsory measures.
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CHAPTER |l - OBTAINING EVIDENCE

Article 6 - [General Principles]

This Article is substantively the same as paragraphs (1) and (2) of
Article IX of the model agreement.

Article 7 - [Limitation of Use]

This Article is the same as Article VIII(2) of the model agreement.
Article VIII(1) of the model agreement was not included as being
unnecessary in the light of Article 3(2)(b).

Article 8 - [Search and Seizure]

Substantively the same as Article XVIII of the model agreement.

Article 9 - [Presence of Persons]

This Article has to be read with Article 1(2)(h) which imposes an
obligation to facilitate the appearance of persons to provide
evidence or other assistance. Article 18 deals with the Requested
Party inviting persons to appear. Article 9 itself simply deals with
notification of the date when the request is to be executed and the
right of persons to be present. This latter right equates to
Article IX(4) of the model agreement but is not limited to requests
to take evidence since persons may need to be present when, for
Instance, a request for search and seizure is executed.

Article 10 [Depositions of Witnesses]

This Article is substantively the same as Article 1X(3)(5) and (6) of
the model agreement.
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Article 11 [Transmission of Objects, Documents Records and
Evidence]

This Article balances the rights of third parties [by requiring the
return of objects etc.] with the need to provide the assistance
requested. The Article is consistent with section 10(14) and
section 12(11) of Cap. 525.

Article 12 [Restitution of Property and Money]

This Article is included to ensure that property is restored to the
rightful owner subject to any rights of third parties.

Article 13 [Publicly available and official documents]
Article 14 [Judicial records]

Substantively the same as Article XlIl of the model agreement.

Article 15 [Exchange of information from Criminal Records]

This Article obliges the parties to provide information concerning
nationals of the other who have been sentenced to imprisonment
with their jurisdiction. The intention is to enable consular
assistance to be afforded. A similar Article is included in the
French Agreement.

Article 16 [Submitting information in connection with proceedings

This Article is based on Article 21 of the European Convention. It
deals with a party passing on information concerning the
commission of an offence in its own area which it does not choose
to prosecute. It will enable a Party to consider exercizing extra-
territorial jurisdiction [if it has the capacity to do so].
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CHAPTER 1ll - SERVICE OF DOCUMENTS : APPEARANCE OF
PERSONS

Article 17 [Service of Documents]

Paragraph (1) is consistent with Article Xll(1) of the model
agreement.

Paragraph (2) is similar to Article XlI(4) of the Australian text.

Paragraph (3) is a more detailed version of Article Xll(4) of the
model agreement.

Paragraph (4) is consistent with Article XlI(2) of the model
agreement.

[Note that Article XII(5) of the model agreement is dealt with in
Article 20.]

Article 18 [Appearance of witnesses and experts in the
Requesting Party]

This Article deals with the obligation in Article I(2)(h). It is a more
detailed version of Article XVI of the model agreement and deals
with withess expenses.

Article 19 [Transfer of Persons in custody]

Basically the same as Article XV of the model agreement.

Article 20 [Failure to appear]

Similar to Article XII(5) of the model agreement.



Article 21 [Safe Conduct]

This Article is similar to Article XVII of the model agreement.
Paragraph (4) is an additional provision. If an accused person is
summoned he needs not of course respond [if he does not,
surrender would be considered]. If however he does respond he
may only be dealt with for matters specified in the Summons.

CHAPTER IV - PROCEEDS OF CRIME

Article 22 [Tracing]

Substantially the same as Article X1X(1) of the model agreement.

Article 23 [Provisional Measures]

Substantially the same as Article X1X(2) of the model agreement.

Article 24 [Confiscation]

Substantially the same as Article XIX(3) and (4) of the model
agreement.

Article 25 [Spontaneous Information]

This Article was included at Swiss request to reflect recent
European practice in relation to the proceeds of crime. It is a
worthwhile provision which can result in a Party being informed of
the existence of proceeds of which it would otherwise be unaware.

CHAPTER V - PROCEDURE

Article 26 [Central Authority]

In substance the same as Article Il of the model agreement.
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Article 27 [Contents of Requests]

A more detailed version of Article V of the model agreement. Note
that in particular that -

* requests cannot be made orally. Urgent cases of
requests can be made by fax.

* confidentiality [see Article V(3) of model agreement] is
dealt with in Article 29.

* Translation [see Article V(4) of model agreement] is dealt
with in Article 32.

Article 28 [Execution of Requests]

Paragraphs (1), (4) and (5) equate to Article VI (1), (2) and (3) of
the model agreement.

Article VI(4) of the model agreement is dealt with in Article 30.

Paragraphs (2), (3) and (6) are new. They are all worthwhile and
acceptable.

Article 29 [Confidentiality]

Substantially the same as Article V(3) of the model agreement.

Article 30 [Obligation to inform in cases of refusal]

Substantially the same as Article VI(4) of the model agreement.

Article 31 [Formality Requirements]

Equates to Article XIV of the model agreement. Note that
paragraph (3) excludes diplomatic or consular certification or
authentication since neither Hong Kong nor Swiss law requires
this.



Article 32 [Language]

Consistent with Article V(4) of the model agreement.

Article 33 [Representation and Expenses]

Substantially the same as Article VIl of the model agreement.

CHAPTER VI - OTHER ASSISTANCE

Article 34 [Police Cooperation]

No equivalent in the model agreement. Provision is acceptable as
it reflects existing cooperation through INTERPOL.

Article 35 [Other Bases for Assistance]

Substantially the same as Atrticle III of the model agreement.

CHAPTER VII - EINAL PROVISIONS

Article 36 [Consultations]

No equivalent, but again provision is acceptable as it reflects
typical practice in the area of mutual legal assistance.

Article 37 [Settlement of Disputes]

Same as Article XX of the model agreement.

Article 38 [Entry into Force and Termination]

Same as Article XXI of the model agreement.
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ANNEX A
ZURCPEAN CONVENTICN ON

MUTUAL ASSISTANCZ IN CRIMINAL MATTERS

PREAMBLE
The Governments signatory hereto, being Members of the Council of Eurcpe,

Considering that the aim of the Council of Zurope is to achieve greater
uniity ameung its Members; ‘

Believing that the adoption of common rules.in the £isld of mutual
assistance in criminal matters will contzibute to the attaimment of this
aim;

Cusidering that such mutual assistance iserslated to the Questicn of
extradition, which has already formed the subject of a Convention signed
cn l3th December 1857.

Bave agreed as follows:
CHAPTER I
GENERAL PROVISIQNS
ARTICLE I

1. The Contracting Parties undertake to afford-each-cther,—in-accordance .
with the crovisions of this Convention, the widest measure of mutual
assistance in procesedings in respect of offences the punismment of which,
at the time of the request for assistance, falls within :the jurisdiction
of the Jjudicial authorities of the racuesting Party.
. This Ccnventicsr deces not apply to arrests, the enforcement ¢f verdicts
“or offences under military law which are ncot offences under ordinary
criminal law.

P

ARTICIE 2
Assistance may be refused:

F (a) 1if the request concerns an offsnce which the recuested Party
considers a ocolitical offence, an cfisnce connected with a political
offence, or & fiscal offence;

(b) if the reqguested Party considers zhat execution of =zhe request is
likely zo prejudice the soversignty, security, ordra cublic or other
essencial incarests of its countrzy.

CEAPTER II
LETTERS RCGATCRY
ARTICE 3

e requestad Party shall execute in the manner provided for by its

™
aw 2ny leccars rogatory relating o a2 criminal macser and addressed o it

—



by the judicial authorities of the reguesting Party for the purpose of
procuring evidence or transmitting articles to be produced in svidence,
records or documents.

2. If the requesting Party desires witnesses or experts to give evidence
on cath, it shall ex:ressly SO request, and the requestsd Party shall
camply with the request if the law of its country does not pronibit it.

3. The recuested Party may transmit certified copies or certified
photostat copies of records or dccumenbs requested, unless the requesting
Party expressly requests the transmission of originals, in which case the
requestad Party shall make every effort o coamply with the request.

ARTICIE 4

Cn the express request of the raquesting Party the requested Party shall
state the date and place of sxecution of the letters rocatory. Officials
and interested persons may e present i1f the rsquested Pariy consents.

]

ARTICIE S

1. Any Contracting farty may, ay a declaration addressed to the
Secretary-General of the Council of Zurcee, when signing this Ceonvention
or depositing its instrument of ratification or accession, reserve the
right to make the execution of letters rcgatory f£or search or seizure of
property dependent on one or more of the following conditions:

(a) that the offence motivating the letters rogatory is punishable
uncer both the law of the requesting Party and the law of th
requested rFarty;

(b) that the offence motivating the letters rogatery is an
extraditable offence in the requescsd cauncry;

that execution of the letters rogatory is consistent with the law

(¢)
of the regquested Party.
claration in accordance with

2. Where a Contracting Party makes 2 decl
Party may apply reciprocity.

garagraph I of this Article, any other

ARTICIZ §
1. The requested rarty may éelay the nandling over of any prorerty,
records ot “documents requestad, if it requires the said property, ISCTICS

£ iz
or documents in connection with pending criminal procesedings.

2. Any oroperty, as well as original records or decuments, handed over in
execution of letters rcgatory shall e returned by the zequesting rFarty Lo
the requested Party as soon as possibls unless the latter Party waives the
return therecf, '.



CIAPTER IIT

‘ SERVICE QP WRITS
AND RECCRDS OF JUDICTAL VERDICTS -

1. The razquested Party shall effact service of writs and records of
Judicial verdiczs which are transmitted to it for this purpose by the
requesting rarty.

Service may be effected by simple transmission of the writ or record to
the person to e served. If the requesting Party expressly so requests,
service shall be effzacted by the requested Party in the manner provided
for the service of analogous documents under its own law or in a special

.~ iner consistent with such law.

2. Proof of service shall be given by means of 2 receipt datad and signed
by the person served or by means of a declaration made by the recuested
Farty that service nas peen effacted and stating the form and date of such
service. One or other of these documents shall be sent immediately to the
requesting Farty. The requestad Party shall, if the recuesting Party so
requests, state wnhether service has teen effected in accordance with the
law of the requested Party. If service cannot be =ffected, the reasons
shall be communicated inmediatsaly by the requested Party to the requesting:
Party. :

3. Any Contracting Party may, by a declaration addressad =0 the

- Secretary-General of the Council of Zurcpe, when signing this Convention
or depositing its instrument of ratification or accessicn, raquest that
service of a summons on an accused person who is in its territory be
transmitted to its authorities by a cerzain time cefore the date set for
acpearance. This time shall bte specified in the aforesaid declaration and
shall not exceed 50 days.

This time shall be taken into accounc when the dace of aprearance is being
fixed and when the summons is being transmitzed.

ARTICIE 8
A witness or expert who has failsd to answer a surmons to appear, servics
of which nas been requestsd, shall not, aven if the summons concains a
notice of penalty, Se subjectad 22 any punishment or measure of restraint,
unless subsequently he voluntarily entars the territory of the requesting
Party and is there again duly surmmoned.

ARTICIE 9

The allowances, including suzsistence, :to be paid and the travelling
axpenses =0 be refunded to & Witness or expert oy the rsquesting rarty
shall ne calculated as from nis place of residence and shall e at rates
at least squal to those provided for in the scales and rules in force in
the councry wnere the nearing is intended to take place.
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ARTICIZ 10

1. If the requesting Party considers the personal appearance of a witness
cr axpert befors its judicial authorities especially necessary, it shall
so mention in its request for service of the summons and :the requested
Party shall invice the witness or expert to appear.

The requested Party shall inform the requesting Party of :the reply of the
witness or exper:t.

2. In the case provided for under zaragrapn L of zhis Article the request
or tzhe surmons shall indicate the approximate allowances payable and the
ravelling and subsistence expenses refuncaple.
&
3. If a specific racuest is macde, the requested Parsy may grant the
witness or expert an advance. The amount of the advance shall be endorsed
on the summons and shall be refunded by the requesting pParty.

ARTICIE 11

1. A perscn in custody whose perscnal appearance as a witness or for
purposes of confrontation is applied for by the rsquesting Party, shall be
temporarily transferred to the territory where the nearing is intanded to
take place, provided that he shall Se sent back within the pericd
stipulated by the requested Party and subject Lo provisions of arzicle 12
in so far as these are applicable.

Transfer may be refused:

(a) 1if the person in custody dces-not -consént,

r o~

[

b) 1if his presence is necessary at criminal proceedings pending in
he tarritory of the requestad ?arty,

—~

13
[}
"

c) 1if transfer is liable to proleng his detention, or

() Lf there are other overriding grounds for not transfsrring him Lo
the territory of the rsgquesting 2arsy.

2. Subject to the provisions of Article 2, in a case coming within the
immediately preceding paragrapn, transit of the person in custesdy through
the territory of a third State, 2arty =0 this Convencion, shall be grancad
on application, accamcanied by all necessary decuments, addressed zy the
Ministry of Justice of the requesting Party o the Ministry of Justice of
the Party through whose tsrrizory transit is requested,

A Centracting Parzy may refuse to grant transit &c its own nationals.

3. The transferred person shall ramain in custody in the territory of the
recuesting Party and, wnere applicable, in the cearritory of the Party
garough which transit is requestad, unless the 2z2r=y from whem transfer is
recuesced applies for his release. '

ARTICIE 12

1. 3 wWiztness or exper%, whatever =i3 lationalicty, aprearing on a summens

sefcre zhe Jjudicial authorities of :lie requesting 2arty shall aot te
presecuced or detained or subijeczad o any cther restricticn of ais
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perscnal liberty in the territory of that Party in respect of acts or
convictions anterior to his dJeparture Irzom the territory of the requestad
rarty.

2. A person, whatever his nationality, summoned before the judicial
authorities of the requesting Pazty o answer for acts forming the subject
of vroceedings acainst nim, shall not be prosecuted or detained or
subjetzad 0 any other restriciion of ais personal liberty for acts or
convictions anterior to his departurs from the territory of the requested
Party and not specified in the summons.

3. T™e immunity zrovided for in his article shall cease when the witness

or expert or prosacuted person, naving had for 2 pericd of fifteen
censecutive days from the date when ais presence is no longer required by

bb’-: -
the judicial authorities an oppertunity of leaving, has nevertheless
remained in the territory, or having left it, has returned.

CHAPTER IV
JUDICIAL RECORDS
ARTICIE 13
1. A recuested Parﬁy shall ccmmunicate extracts from and informaticn

relating to judicial records, requested from it by the judicizal
authorities of a Concracting Party and needed in a criminal matter, to the

o www f
same extent that theses may oe made availanle to its own Judicial
authorities in like case.

2. In_any case other than that provided for in paragraph 1 of this
Article =he regquest shall te complied with in accordance with the

conditions provided for by the law, regulations or practice of the
requested Party. :

CEAPTER V
PRCCEDURE
ARTICIE 14
1. Requests for mutual assistance shall indicate a2s follcows:
(a) the authority making the recuest,
(b) the cbiject of and the reason for the raquest,

(¢) where possible, the identify and the nationality of the person
conc=rned, and :

(8) where necessary, zhe name and addrass of the person to pe served.

red =0 in Articles 3, 4 and S shail, in
nce and contain & summacy of the facts.

ARTICLE 15

red to in Articles 3, 4 and 3 as well as :the
in Areicia 11 shall e addressed by the MinistIy



of Justice of the requesting Party to the Ministry of Justice of tre
requesting Party shall be returned through the same channels.

2. In case of urgency, letters rogatory may Se addressed directly by the
judicial authorities of the requesting Party to the judicial authorities
of the requested Party. They shall be returned together with the relevant:
documents through the channels stipulated in paragrapn 1 of this article.

3. Requests srovided for in paragrapch 1 of Article 13 may be addressed
directly by the judicial authorities concerned to the appropriate
authorities of the requested Party, and the replies may be returned
directly by cthose authorities. Requests provided for in paragrapn 2 of
Article 13 shall be addressed by the Ministry of Justice of the requesting
Party to the Ministry of Justice of the recuested Party,

4. Requests for mutual assistance, cther than those provided for in
paragraphs 1 and 3 of this article and in, particular, reques:zs for
investigation preliminary to presecution, mey be commudnicacaed dirscsl
petween the judicial authorities,

5. In cases where direct transmission is permiztad under this Conventien,
it may take place througn the Intermaticnal Criminal Police Organisation
(Interpol).

§. A Contracting Party may, when signing the Convention or depositing its

astrument of ratification or accession, by a2 declaration addresssed to the

Secretary-General of the Council of Zurope, give notice that scme or all

requests for assistance shall be sent to it through channels other than

those provided for in this article, or raquire that, in a case provided

for in paragrapnh 2 of this article, a copy of the lettars rcgaccory shall
transmitted at the same time to its Ministry ©f Justice.

The provisions of this article are without prejudice to these of
cilateral agreements or arrangements in Iorce between Contracting Parties
ich provide for the dirsct transmissicon of reqguests for assistances

tween their respective authorities.

[ B )
.
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ARTICILE 16

>

1. Subject to parag
o

rapn 2 of :his article, translations of recuests and
annexed documents shall ir

D

not e zaqgui

2. Each Contracting Parzy may, when signing or depcsiting its instriument
of ratification or accession, by means of 2 declaration addressed o th
Secretary-General of the Council of urcpe, reserve the right o stipulate
chat requests and annexed documents shall e addressed to it accompanied
by a translation ineto its own language cr into either of the official
ianguages of the Council of Eurocpe or inzo one of the latter languages,
specified oy it. The other Contraczing Parties may apply reciprecity.

3. This article is without preiudice 2o zhe provisions concerning e |
cransiation of requests or annexed documents contained in the agreemencs
or arrangements in force or to be mace, cetween wo Or more contracting

Parties, '

ARTICZ 17

Zvidence or documents transmitted cursuanc o this Convention shall not
require any form of authencicacion. .
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ARTICE 18

Where the authority which receives a request for mutual assistance has no
jurisdiction to comply therewith, it shall, ex officio, “ransmit the
request to the competent authority of its country and shall so inform the
requesting Party throught the direct channels, if the request has been
addressed chrcough such channels.

¢

ARTICIE 19
Reasens shall be given for any rsfusal of mutual assistance.
ARTICIE 20

ibject to the provisions of Article 9, sxecution of request for mutual
a351$ ance shall not entail refunding of ‘expenses except those incurzed by
the attendance of experts in the territory of the requestesd Party or th
transfar of a person in custody carried out under Article 11.

cIapTeR VT
LAYING OF INPORMATION
IN COMNECTION WITH SROCEEDINGS
ARTICLE 21

. Information laid by one Contracting Party with 3 view to proceedings
in the cour:s of another Party shall be transmitied between the Ministries
of Justice concermned unless a Contracting Party avails itself of tne

-

cption prov&ceﬂ for in zaragrapn & of Ar=icle 15,

ol e

2. The recuestad Party shall notify the requesting Party of any action—
taken on such infecrmation and shall forward a copy of the record of any
verdict pronounced. .

3. The provisions of Ar

ticle 16 shall apply =o information laid under
varagraph 1 of this article

CHAPTER VII
EXCHANGE CF INFCRMATION 7RCM JUDICAL RECCRDS
ARTICIE 22

Tach Contracting Party shall inform any other Party of all criminal
convictions and subsequent measuras in respect Of nationals of the latter
oarty, entered in the judicial records. Ministries of Justice shall
cammunicate such information 20 one anccher at least once a year. Where
the person concerned is considersd a nacional of two or more other
Contracting Parties, the information shall oe given to e2ach of these
Parties, unlass the person is a national of the Party in the tarritory cof
which he was conviczed.



CEAPTER VIII
FINAL PROVISIONS
ARTICLE 23

1. Any Contracting Party may, when signing the- Convention or when
depositing its instrument of ratification or accession, make a reservation
in respect of any provision or provisions of the Conventicn.

2. Any Centracting Party which has made a reservation shall withdraw it
as soon as circumstances permit. Such withdrawal shall e macde oy
notification to the Secretary-General of the Council of Zurope.

3. A Contracting Party which has made a reservation in respect of a
provision of the Convention may nct claim application of the said
provision by another Party save in so far as it nas itself accepted the
provision. ) ;

.

’ ARTICLE 24

A Contracting Party may, when signing the Convention or depositing its
instrument of ratification or accession, by a declaration addressed to the
Secretary-General of the Council of Zurcpe, define what authorities it
will, for the purpcse of the Convention, deem judicial authorities

ARTICLE 25

1. This Convention shall apply to the metrzopolitan territories of the
contracting-Partiesy ¢

2. In respect of France, it shall also apply to Algeria and to the
overseas Departments, and, in respect of Italy, it shall also apply to the
rerritory of Somaliland under Italian administration.

3. The Federal Republic—cf Germany may =xtand the applicaticn of tiis
Convention zo the land of Berlin by notics addressed to ti
Secretary-General of the Council of zZurope.

4. In respvect of the Xingcem of tbe Netherlands, the Convention shall
apply =0 its Eurcpean territory. The Necherlands may extand th
anollcatzon of =his Convention o the Netherlands Antilles, Surinam and
Netherlands New Guinea by notice addrsssed to the Secretary-General of the
Council of zurcpe.

5. 3y direct arrangement between two or mora Contracting Parties and
subject to the conditions laid down in this arrangement, the applicaticn
of this Convention may be extended to any zerritory, other than the
rerritories mentioned in paragraphs 1, 2, 2 and 4 of this article, of cne
of these Parties, for zhe intarnational reiacions of which any such rarty
is responsible.

ARTICIZ 26

1. Subject =0 the provisions of Arzicie 13, garagraph 7, and Article 1S,
paragrach 3, this Conventicn shall, in -estect of those countries to which
it applies, supersede the provisions cf zany t:eacies, conventions or
pilaceral agreements governing mucual ass¥¥tance in criminal matters
petween any two Contracting Parties.



2. This Convention shall not affect opligations incurred under the terms
of any other bilateral or multilateral international convention which

contains or may contain clauses governing specific aspects of mutual
assistance in a given field.

3. m™e Contracting Parties may conclude retween themselves bilateral or
tilateral agreements on mutual assistance in criminal matters only in
:ﬂer to supplement the provisions of this Convention or o facilitate the
application of the principles contained thersain.

4. Where, as detween two or more Contracting Parties, mutual assistance
in ¢riminal matters is prac:ised on the basis of uniform legislation or of
a special system providing for the reciprocal application in cheir
respective territories of neasures of mutual assistance, these Parties
shall, notwithstanding the provisions of this Convention, be free to
requlate their mutual relations in this field exclusively in accordance
with such legislaticn or system. Concracting Parties which, in accordance
with this garagraph, exclude as between themselves the application of this
Convention shall notify the Secretary-General of the Council of Zurcpe
accordingly. :

ARTICIE 27

1. This Convention shall te open to signature oy the Mempers of the
Council of Zurcpe. It shall be ratified. The instruments cf ratification
shall e depositad with the Secretary-General of the Council.

2. T™e Convention shall ccme into force 90 days af:ier the date of deposit
cf the third instrument of ratificaticn.

3. As reqards any signatory ratifying subsequently the Conventicn shall
come .into force 90 days after the dats cf the.deposit of its instrument of
racificacion.

ARTICI2 28

1. T™e Commit:tese of Ministers cf the Council of Zurcpe may invite any

State not a Mempber of the Cauncil to accede to this Conventicn, provided
nat the rasolution containing such invitation cbtains the unanimeus

acraement of the Mempers of the Council who nave ratified the Convention.

2. Accession shall be oy deposit with the Secretary-General of the
Council of an instrument of accession which shall zake effect 90 days
after the date of its deposit.

ARTICIE 29

any cContracting Party may dencunc= this Convention in so far as it is
concerned by giving notice o the Secratary-General of the Cauncil of
Turcpe. Denunciation shall cake effect six months after the date when the
Secrerary-General of the Council received such notificacion.

ARTTICZ 30

™e Seé:e:ary~$eneral of the Council of Zurope shall notify the Members of
the Council and the Government of any State which has acczded to il

Convencion of:

(a) 4<he names of tne Signa:cories-andthe deposit JIf any instrumenc. of
racificazicn or accession;



(b) the date of entry into force of this Convention;

(¢) any notification received in accordance with the provisions of
Article 3 - paragraph 1, Article 7 - paragrapn 3, Article 1S -
paragraph 6, Article 16 - paragraph 2, Article 24, Article 25 -
paragraphs 3 and 4, or Article 26 -~ paragraph 4;

(d) any raservation made in accordance with Article 22, paragragh 1;

(e) the withdrawal of any reservation in accordance with Article 23,
paragrapn 2;

() any notification of denunciation received in accordance with the
provisions of Article 29 and the date on which such denunciation will
take effect.



ANNEX B

SCEEME RELATING TO MUTUAL
ASSISTANCE IN CRIMINAL MATTERS WITHIN THE COMMONWEALTH

PCRECSE AND SCOPE

(1)

(3)

The purpese of this Scheme is to increase the level and scope of
assistance rendered cetween Cammonwealth Governments in criminal
matters. It augments, and in no way derogates from existing
forms of cooperation, both formal and informal; nor does it
preclide the development of enhanced arrangements in other fora.

&
This Scheme provides for the giving of assistance by :he

competent authorities of one country (the requested country) in

respect of criminal matters arising in another country (the
requesting cauntry) ..

Assistance in criminal matters under this Scheme includes
assistance in '

(a) 1identifying and lccating Persons;
(b) serving documents;

(¢) examining witnesses;

(d) ~search and seizure:

(e) obtaining evidence;r
(£) facilitating the personal aprearance of wi:nesses;

(g) affecting a temporary transfer of persons in custody o
appear as a witness;

(h) obtaining preoduczicn of judicial or official records; and

(1) tracing, seizure and forfeiting the proceeds of criminal
activities '

MEANING QF COUNTRY

»

For the purposes of this Scheme, each of the following is a
separate country, that is to say

(a) each scversign ané independent country within the
Coammonwealth together with any dependent terroritories which that
councry designatss; and

(b) e=ach country within the Commorwealth which, thecugh not
sovereign and inderendent, is not designated for the purposes of
the precsding sub-caragrapn.



TN

RIMINAL MATT=R

3 (1) For the purposes of this Scheme. a criminal matser arises in a
country if the Central Authority of that country cer:ifies that
criminal procesedings have been instituted in a court exercising
3urzsdzct-on in uha: country or that there is reasonanle cause to
celieve that an offence in respect of which such proceedings
could te instituted has teen cammitted

-

al SountIy or a country having

(2) T*Cffence”, in the cass of a fsder
inclucdes an offance unce' the law of
£.

more zhan one legal system,
the country or any zar: therso

CENTRAL ADTHCRITIES R
4 Each country shall ;engrate a Cancral Authorizy to “-ansmlt and
to recsive requests £or assistance under this Scheme.

ACTION IN REQUESTING COUNTRY

5 (1) A recuest for assistance uncder this Scheme may e initiated by
any law enforcement agency or public prosecution or judicial
authority competent under the law of the raguesting ccuntry.

(2) The Central Authority of the rascuesting country shall, if it is
satisfied that the request can properly e made under this
Scheme, transmit the request =0 the Cancral Authority of the
requestad country and shall ensure that the reguest contains zall
tne information ragquired by the provisions of this Scheme.

.(3) The Csntral Authorizy of the racuesting countsy shall provide as
far as practicable additional information sought by the Caatral
Auchority of the recuestesd country.

ACTION IN THE REQUESTED COUNIRY

s Scheme, the requestad country

6§ (1) Subject to the provisions cf zhi
requestsed as sxpedizicusly as

spall grant the assistance

practicable.

(2) The Central Autheriiy of the rezquestad ccuntry shall, subject t
the following provisions of zhis zaragracn, t3ke the necessary
steps O ensure that The Competsnct 2authoritlies of that Cﬂun:fy

comply with the recuest.,
(3) If she Cantral Authority of the rscuested country considers

(a) &=hat the request does not comply with the provisions of this
Scheme, cr

“a

.o

o . L
(b) =hat in accordance with zhe grovisions of this Scheme th
request for assiscance is to ce rafused in wnoie or in part, or

(¢) that the rsquest cannot 2e ccmplied wWith, in whole or in

vars, or
(d) that zhere ara circumstances wnich zre likely o cause a
significanc delay in compiving ~iZa the request,



.\
P

it shall premptly inform the Central Authority of the :equestinq
country, giving reasons.

REFUSAL CF ASSISTANCE

7 (1)
(2)
(3)
(4)

MEASIRES

3 (1)

The requested country may refuse to comply in whole or in part
with a request for assistance under this Scheme if the criminal
macier appears Lo the Canecral Auchority of zhat countzv to
concern

(a) conduct which would not consitute an offence under rhe law
of that country; or
Ve

(b) an offance cor procesdings of a poliktical character: cor

(c) conduct which in the requesting country is an offence only
under military law or a law relating to military cbligations; or

(d) conduct in relation to which the perscn accused or suspected
of having committed an offence has been acguitted or cenvicted by
& court in the recuested ccuntry.

‘The requestad country may refuse to camply in whele or in part

with a racquest Zor assistance under this Scheme

(a) to the extent that it appears to the Central Authority of
that country that campliance wculd be contrary <o the
Constitution of that country, or would prejudice the sec
international relzticns or other essential public inters
that ccuntry; or : :

() where there are substantial grounds leading the Cantral
Authority of that country to telieve that compliance would
facilitate the prosecution or sunishment of any ferson on account
cf ais race, raligion, nationality or political apinions or would
causa prejudice for any of these reasons to any person affected
by the request.

The requestsd country may refuse to comply in whole or in pars

Lth a request for assistance to the extsnt that the steps
recuired to be taken in corder to comply with the recuest cannot
under the law of that country be taken in respecz of criminal
matters arising in that country.

An offence shall not be an offence of a political character for
the curposes of this caracrapn if it is an off=nce within the

sccpe of any intarnaticnal convention o which both the

requesting and requestad councries are parties and which imposes
en the arties there2to an oblication sither =0 extradite or
prosecute 3 person accused of the coamnissicn of the coffence.

F COMPULSION

The coumpetentc authorities of the rscuestad councry shall in
campiying withl & Iequest under this Scheme use only such measures
of compulsion as are avaiiable under =he law of that country in
respect Of criminal natzars- amesing in that counezv



(2) Where under the law of the requested country measures of
camulsion cannot e applied to any gerson to take the steps
necessary to securs compliance with a request under this Scheme
but zhe person concerned is willing to act voluntarily in
compliance with the terms of the recuest, the competent
authorities of :the requested country shall make availaple the
necessary facilities.

SCIEME ROT TO COVER ARREST (R ZXTRADITION

9 Nothing in this Scheme is to be construed as authorising th

extradizion, or the arrest or detention with a view to
. extradition, of any person.

CONFIDENTIALITY

10 (%) The Central Authorities and the competent authorities of the
requesting and reguested countries snall use their best efforts
to keep confidential & request and its contents and the
information and macerials supplied in compliance with 2 request

except for disclosure in criminal proceedings and where otherwise
authorised oy zhe Central Authority of the ocher councry.

LIMITATION CF USE CP INFCRMATION CR EVIDENCE

11 The requesting country shall not use any information or evidence
obtained in resconse o a recuest for assistance under this
Scheme in conneczion with any matter other than the criminal
matter specified in the request withcut the prior consent of the
~Cantral—Augthority-of-the—zaquestad country.

ZXPENSES OF COMPLIANCE

12 (1) Except. as provided in the following srovisions of his paragraph,
cempliance with a request under this Scheme shall not give rise
ko any claim against the requesting councry for axpenses incurred
by the Csntrzl Authority or cther competsnt authorities of the
requested countcrv.

(2) The recuesting ccuntry shall te responsible £or the travel and
incidental expenses of witnesses travelling to the requesting
country, including those of accompanying officials, for fzes of
experts, and for the costs of any translation required by the
raguesting councry.

(3) If in the opinion of the raquested country the oxpenses required
in order zo comply with the request are of an extracrdinary
nature, the Cenetral Authoricy of zZhe raquestad country shall
consult with the Cantral Auchority of the rfequesting country as
ko zhe -=2arms and condizions under which campliance with the
recuest may continue, and in the acsence of agreement the
requested country may rafuse o oomply further with the request.

CONTENTS CP REQUEST PCR ASSISTANCE

13 (1) A recuest under the Scheme shall
- radear

'

(a) speciiy zhe natur2 of the assistancs regues

:5:

.
4y
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(2) ™e request shall be accompanied by the documents to be served
and, where those documents ralate to attendance in the requesting
country, such notice as the Cantral Authority of that country is
reascnably anle to provide of cutstanding warrants or other
judicial orders in criminal matters against the person to be
. served,

(3) Te Central Authority of the requestsd country shall endeavour to
nave the documents serw

(a) by any particular method stated in the zsquest, unless such
mezhod is incampatible with the law of that country; or

(b) by any method prescribed by the law of that ccuntry for the
service of documents in criminal proceedings.

(4) The recuested country shall transmit to the Cantral Authority of
the recquesting countzy a certificate as te the service of the
decuments or, if they have not been served, zs to the reasons
which have preventad sezvice,

EXAMTNATION CP WITNESSES

1§ (1) A recquest under this Scheme may seek assistance in the
examination of witnesses in the reguestad councry.

(2) The request shall specify, as aporopriate and so far as th
circumstances of the case rermits: :

(a) the names and addresses or the official designations—of—the—
witnesses L0 be examined;

(n) the gquestions to te put Lo the witnesses or the
subject-mattar about which they are tO e examined;

fe) whetner it is desirad =nat the witnesses e .exartgned orally
or in writing;

(d) whether it is desirsd that the cath be administered to the
witnesses (or, as the law of zhe raquestsd country allows. that
they -e ragquired to make zheir solemn affirmation);

(e) any provisions cf the law of zhe reguesting country as to
orivilege or exemprion Iram giving evidence which appear

especially relevant tc zhe recguest; and

(£) any special requirements of the law of the reguesting
country as to che manner of taking evidence relevant to its
admissinility in that country.

(3) The reguest may ask that, so far 3s the law of the requested
contry germits, the accused person or his lagal represencative
may atzend zhe examinacion of the witness and ask questions of
the witness.,

SFARCH . AND SEIZUNZ=

- . —~ - vl N * . . L - :
17 (1) A r=zouest under this Scheme may seek assistance in the search for
and seizure of srepers’ in che ragquested country.



< {3)

The request shall specify the property to e searched for and
seized and shall contain, so far as reasonably sracticable, all
information available to the Cantral Authority of the requesting
country wWhich may be required to e adducad in an application

under the law.of the requested country for any necessary warrant
or authorisation to effect the search and seizure.

The requested country shall provide such certificaticn as may be
required by the raquesting country concerning the cesult of any
search, the placz and circumstances of seizure, zand th
subsequent custocdy of the property seaized.

CTHER ASSISTANCE IN CBTAINING IVIDENCE

18 (1) A request under this Scheme may sesk other assistance in

obtaining evidence. i
{2) The request shall specify, as spprorriate and so far as the

circumstances of the case permit:
(a) the decuments, records or property £o be inspected,
preserved, chotograpned, copied or transmitted:;
{(p) the samples of any prcrerty to be taken, examined or
transmitted; and
(c) the site to be viewed or shotographed.

PRIV.ILEGE

19 (1)

(2)

evidence includes references :t¢ answering an
producing any document.

No cerson shall be compelled in respeonse to a request under this
Scheme to give anv evidence in the recuestad country which he
ccuald not compellied to give ¢

(a) in criminal procsedings in that country:; or
(2) in criminal proceedings in the rsquesting country.

For the zurposes of this zaragraph any reference to giving

afe
in v question and &0

PRODOCTION OF JUDICIAL CR OFFICTAL RECCRDS

20

(1)

(2)

judicial
or official records relevant to a criminal mattar zarising in th
requesting country.

A request under :this Scheme may seek the preduction of 3t
s

For the surposes of this paragraph *judicial racords® means
judgments, orders and decisions c¢f courss and other documents
neld by iudicial autherities and "official records” means
documents neid v government departments or agencies or
Trosecution authorities.

The recuestad country shall provide copies of judicial or
official racords wnich are publicly available.



(4)

The requested country may grovide copies of judicial or official
recorcs not publicly available, to the same extent and under the
same conditions as apply to the provision of such records to its
own law enforcement agencies or presecution or judicial
authorities,

TRANSMISSTGN AND RETURN CP MATERTAL

22 (L)

“here compliance with a request under this Scheme would involve
the transmission to the, requesting countzry of any document,
record or property, the requestsd country

(a) may postpone the transmission of the material if it is
required in comnection with proceedings in that country, and in
such a case shall provide certified copies of a document or .
record pending transmission of the original;

(b) may recuire the requesting country o agree to terms and
conditions to protect third :arty interests in the material te be
transmitted and may refuse to effect such transmission cending
such agreement.

Where any document, record or property is transmitted to the
requesting country in compliance with a request under this
Scheme, it shall be returned =0 the requested councry when it is
no longer required in connec=icn with the c¢riminal matter
svecified in the request unless that country has indicatsd that
its return is not desired.

__AUTHENTICATION

FERSONAL

23 (1)

(2)

(3)-

w

The requested country shall authencicate matarial that is to be
transmitzed by that country.

Authenticaticon shall be bv a stamp or sezl of a Minister,
ministry, government department or Cantral Authority of th
requested country.

APPEARANCE CF WITNESSES IN THE REQUESTING COUNTRY

A request under this Scheme mav seek assistance in facil 'tating
the :ersonal appearance of w-tnesses cefore a court exercising
jurlsdlct*on in the requesting councry.

The request shall specify

(a) the subject matter upon which it is desirzsed to examine the
witnesses;

(o) the reasons for which :=he persconal appearance of tne
witnesses is required; and

(¢) details of :the czravelling, subsistence and other expenses
zavable 2y the requesting country in respect of the perscnal
accearance of the witnesseas.

The ~ompetant authcrities of zhe rsquesctad country shall invite
Tersons wWnose 2ppearance 3s wu..ecses in the :ecuesz:-nq sauntry
is desirzed:; and e



(2)

(3)

(4)

(a) ask whether they agree to appear;

(b) inform the Central Authority of the requesting country of
their answer; and

(¢) il they are willing to appear, make arpropriate ar*angements
to facilitace the personal appearance of the witnesses.

APTEARANCE OP PERSINS IN CGSTODY

A raquest under this Scheme may seek the temporary transfer of
rersens in custody in the requested councry to agpear as
witnesses tefore a court exercising jurisdicticn in zh
requesting country.

The request shall specify

(a) the subject matter upon which it is desired to examine the
Wwitnesses; i

(b) the reascns for which the personal appearance of the
witnesses is required;

The recuestad country shall refuse to comply with a request for
the transfer of persons in custedy if the persons concerned do
not consent to the transfer.

The requested’ country may refuse to comply with a recuest for the
ransfer of persons in custody and shall be under no obligation
Lo inform the requesting country of the reasons for such refusal.
Where persons in custody are transferred, the :ecuescad country

snall notify the requesting country of

(a) the datas upon which the persons are due under the law of
the requested country to ce released from custody and

(b) the dates by which the recuested country requirss the return
of the persons

and shall notify any variations in such dates.

The requesting country shall keep the persons trans ferred in
custody, and shall rzeturn the persons to the requested country
when their presence as witnesses in the reguesting country is no
longer required, and in any case by the earlier of :the dates
notified under sub garagraecn (5).

The obligation to zeturn the persons transferred shall subsist

.notwithstanding zhe facz :that zhey are nacionals of the

requesting Iouncry.

The ceriod during which zhe pe-ssons transferred are in custody in
the recuesting countrv shall ce deemed to e service in the
raquestad country of in 2quivalent period >f custody in that
cauntzr Zor all pursoses.



25

TRACTNG THE PROCZEDS OF CRIMINAL ACTIVITIES

(9)

(1)

(2)

Nothing in this paragraph shall creclude the release in the
requesting country without return tc the requested country of any
person transferred where the two countries and the person
concerned agreed.

OF PERSINS APPEARING

Subzect to the provisions of paragraph 24, witnesses aprearing in
the requesting country in response Lo a request under paragraph
23 or cersens :ransferred to that country in response to a
request under paragrapn 24 shall e immune in that country from
prosecution, detention or any other restriction of personal
liberty in respect of criminal acts, comissions or convictions
pefore the time of their departure Irom the racuestad country.

T™e immunity provided for in that paragraph shall cease

(a) in the case of witnesses aprearing in response =0 a rsquest
under paragraph 23, when the witnessas naving nad, for a pericd
of 15 consecutive days Izom the dates when they were notified by
the campetent authority of the recuesting country that their
Tresence “as nO longer resguirsd cy the court sxercising
juriscéicticn in the criminal matzer, an opportunity of leaving
have nevertheless remained in the requesting country, or naving
left that country have recurned to it; '

. (b) in the case of persons transferraed in response ko a reguest

under zaragraph 24 and remaining in custody whea they have 2een
returied—to—the—recuestad-country

S .
-

26 (1) A request under this Scheme may seek assistance in identifying,
locating and assessing the value of property telisved to ce the
oroceeds of criminal activizies and to be within the requested
country. |

(2) The request shall ccntain such information as is available zo the
Central Autnority of the recuesting country as to the nature and
location of the progerty and as Lo any person in whose possessicn
or control the oreperty is beliesved o de.

SEIZURE AND PCRFEITURE CF THE PROCEEDS OF (RIMINAL ACTIVITIES

27 (1) A request under this Scheme may seek assistance in the seizure
and forfeiture of the proceeds of criminal activities in the
raquestad country.

(2) The request shall contain, so far 2s is reasonao acticable,

all information availaple zo znhe Cencral Authoric
requesting councry which may ce sequired to susport an
applicaticn under the law of the requested country Ior any
necessar’ order, warrant or authorisation to effect the seizure
or Zoriaizurs.

the

Yy or
vy of
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of any charge over, property pending the determination of
proceedings for the forfeiture of the proceeds of criminal
activities.

(4) The law of the requested country shall apply to determine the
disposal of any proceeds of criminal activities forfeited as a
.result of a recuest under this paragrapn.

CONFPIRMATION AND ZNFPCRC2MENT CF CRDERS PCR PCRFEITURE OF THE PROCEEDS OF
QRIMINAL ACTIVITIES

28 (1) A request under this Scheme may seek assistance in invoking
procsdures in the raquested country leading to the recoqnition or
review and confirmation and the enforcement of an order for the
Iorfeiture of the proceeds of criminal activities made by a cours
or other authority in the rsguesting country.

(2) The request shall be accamrcanied by a certified copv of the order
and shall contain, so far as reasonably practicable, all
information available to the Cantral Authority of the reguesting
coauntry which may be required in connection with the procedures
to be followed in the reguested country.

(3) The law of the requested country shall acply to determine the
circumstances and manner in which an order may e reccgnisad,
confirmed or enforced.

MEANING OF "THE PRCCEEDS OF (RIMINAL ACTIVITIES®

29 In this Scheme, "the proceseds of criminal activities® refers to any
property derived or realised, directly or indirectly, by a person
convicted of an cffesnce in the recuesting country or against whom
criminal procsedings have been institutsed in that country, as a
result:

(a) of the ccmmission of the offencs, or

(b} of any part of a course of conduct Ty the person convicted of
charged, alone or in association wikth other cersons, having as its
purpose the carrying out or furtherance of criminal activities, and of
which the cammission of the offence is shown o ze part.

CONSOLTATION

30 The Central Authorities of the ¢
T igher, <ongerning matters

shall consult prempely, at zhe
arising under this Scheme.

ted and requesting ccuntries
S

CQTHER ASSISTANCE

31 Af:er consultation setween the requesting and the rsquested countries
assistance not within the sccpe of this Scheme may se Jgiven in respect

of a criminal mat=aer on such zarms and conditions as may be agreed oy
“hose countries,

OTIPIQATION OF DESIGNATIONS

-

tories under caragraen 2 and of Cantral

32. Designations of Jegendenc -erritori 1 :
! shall =e notcified =0 the Commonwealth

Authoricies inder 2ar3cracn
Secreta:' -General.



b c
MUTUAL ASSISTANCE IN CRIMINAL MATTERS - CURRENT UK LEGISLATICN

CQurrent legislative provision is limited to section 5 of the Extradition
Act 1873, section 5 of the tZvidence (Procsedings in Other Jurisdictions)
ace 1975 and gowers of restraint and confiscation under the Drug
Trafficking Offences Act 1986 and the Criminal Justice (Scot_and) Ace
1987. '

Seczion 3 of the Extradition Act 1873

2. The HZome Secretary signs about 25 orders a year under sectiocn 5 of
tnis Act. The section provides that a Secreczary of State may order a
police magistrate or justice of the peace t2 take avidence for the purpese
of any criminal matter "vending® in a foreien court or =ribunal, ia =i
same way as i1f the witness.were appearing in connection with a charge on
indictment. i

3. This power is useful, but the wording of the statute gives rise &5
oroblems. Its practical application 2o Scotland is unclear as it is based
on grocedures wnich are peculiarly Znglish, and it does not ‘extend to the
obtaining of evidence on zehalf of Cammonwealth countries. Morsover, o
cerms used in the section have proved extremely difficult to interpret in
modern circumstances and in the context of the varying judicial systems of
foreign councries. Doubts about whether the provisions of the section
apply to a particular Jjudicial system or state of proceedings under that
systsm cause quite sericus tensions in our rslations wikth other countries,
and can also cause serious difficulties £or cUr oWwhl prosecutors owing o
sme reluctance of other countries to give the Jnited Xingdom assistance
where 1z cannot supply ccmparable assistance reciprocally.

Section 3 of the EZvidence (Proceedincs in Other Jurisdictions) Act 1975

. The 1873 Act power to obtain evidence is generally useful only in
~alatively straichtforward cases. More complicacad cases are dealt with
py the Aigh Court or, in Scotland, the Court of Session, under section 5
of the 1973 AcT. Thais Act provides Zor application to ce made for an
order authorising the axamination of witnesses following a rsquest from &
cour=z or tribunal cutside the United Xingdom for =vidence for use in
criminal proceecdings "instituted" in thac country. In 2Zngland and Wales
=he recuesting state may appoinc its own lawvers or, axceptionally, the
Treasury Solicitor may act on their cenalf. In Scocland, the Crown Office
would arrange represencacion. Althcugn the 1978 Act is more clearly
drafted than the 1873 Act and 2xtands o0 croceedings in Jommonwealtn
counczries, it is still limized o cases where procsedings have seen
institutad at particular stages of criminal procedures aproad and this can
sericusly limit our capacicy to assist in executing a request ZIcor
assiscance. In turn, Secause of other councries' requirements of
reciprecicy, this can have the effect of denying cur own prosecutnrs e
coportunity of obtaining imporzant evidence aproad.

'S

me DOrug Traffickine Offsnces ict 2and Criminal Justice 'Scotiand) ict

3, Under section 26 of zhe DJrug Trafficking Offences ¢t 1986, :the powers
of =he Zigh Cour= zO m&Ke restrain orders iacainst tne roperty ot
suspeczad drug trafiickers, and to enforcs confiscation orders, may =e



exercised on behalf of cther countries designated 5y Order-in Council.

The intention is to designate countries with wham satisfactory reciprocal
arrangements have been agreed. In addition, the powers in section 27 and
28 of the Act to campel bv court order “he production of information
relevant to a drug trafficking investigation and to authorise search and
seizure are exercisable on behalf of countries whose laws prohibiting drug
trafficking correspond to cur own. The Criminal Justice (Scotland) Act
1987 contains provisions of camparable 2Zfect in relation to restrain and

" anforcement on cehalf of designated countries (section 30) and the use of

investigate powers (sections 38 and 39), including search and seizure.



