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Special Meeting of the LegCo Panel on Constitutional Affairs
on 25 June 1999

Further to LC Paper No. CB(2) 2359/98-99 of 22.6.1999, | attach a copy of the
article by Bing Song appearing in the South China Morning Post on 15.6.99 (item (5) of the
agenda) for members' reference.

2. Please bring along to the meeting the above paper as well as the following papers -
(1) The Administration’s paper on “Right of Abode: The Solution” tabled at the

special meeting of the House Committee on 18 May 1999 (item (1) of the
agenda);



(i)

(iii)

ncl.

CC.

-2 -

The Legal Adviser’'s letter and the Department of Justice's reply on the “test
cases’ issued under LC Paper No. CB(2) 2148/98-99 of 28.5.1999, CB(2)
2350/98-99 of 21.6.1999 and CB(2) 2371/98-99 of 23.6.99; and

The Administration’s response to queries raised by Members at the specidl
House Committee meetings held on 8, 10 and 15 May 1999 issued under LC
Paper No. CB(2) 2142/98-99 of 28.5.99 and LC Paper No. CB(2) 2328/98-99
of 17.6.99.

(LAW Wing-lok)
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Three flaws in -
the SAR’s case

When it comes to the NPCSC referral, the Government claims to know
the system best. Not so, says Bing Song, it’s they who have it wrong

A ———

he decision by the Gov-

ernment 1o seek an in-

terpretation from the

Standing Committee of
the National Peopte's Congress
(NPCSC) rests on three argu-
ments.

First, Article 158 of the Basic
Law clearly stipulates that the
NPCSC has the power (o interpret
the Basic Law, Therefore, it is per-
fectly consistent with the Basic
Law for the Government to seek
-interpretations from the NPCSC.

Second, legisiative interpreta-
tions are perfectly acceptable in
the civil law tradition even though
they are foreign to the common
law tradition. We must strive to
get accustomed to thecivil law tra-
dition which informs the current
mainland Chinese legal system,

Third, such interpretations by
the NPCSC, though rare, are well-
established in the mainland. The
alarm and outrage expressed by
some members of the legal com-
munity in Hong Kong is due to
ignorance on the part of common
law lawyers,

[ want to evaluate these argu-
ments. in reverse ordar,

» Is seeking an interpretation con-
sistent with established Chinese
law principles and practices?

It is true that the National
People’s Congress and its Stand-
ing Committee have the power to
pass legislation and the NPCSC
possesses the power of interpreta-
tion in the current Chinese legal
system. The NPCSC's interpreta-
tionsoften take the form of resolu-
tions, which are meant to comple-
ment and supplement legisiation
by filling the gaps in the constitu-
tional and legal framework. They
have full legal force.

However, these are not inter-
pretations concerning particular
legal disputes which have come
before a court. Nor are they used
to overrule part or all of a court's
decision. Therefore, contrary to
the Government's assertion, there
is no recognised Chinese legal
principle or practice which allows
the Government to seek NPCSC
interpretations to overrule part if
notaltofthe Court of Final Appeal
decision on the right of abode.

While the NPCSC does not ex-
ercise the right of interpretation in
the way the Government argues,
the National People's Congress
and local people’s congresses are
empowered to “supervise” the
courts. Such supervision often

takes the form of private individ-
uals complaining to depusies of
people’s congresses and request-
ing the deputies to put pressure on
acourt to reopen a case. Siace this
form of supervision lacks proce-
dural safeguards and severely un-
dermines the authority of courts,
it has been subject to severe criti-
cism by many Chinese legal schol-
ars.

Even if the Government is cor-
tect in asserting that the NPCSC
routinely issues interpretations
with the effect of overruling
courts” decisions, it does net fol-
low that we should adopt the
maintand practice in a wholesale
fashion.

First, we are in a unique “one
country, two systems” situation
under which it is axiomatic that we
should not rake into account the
legal practice of one system alone
while disregarding the practices in
the other system completely.

Second, the mainland's legal
practices are in constant flux.
These changes acre the result of
dramatic economic, social and po-
liticat transformations that have
marked the mainland society in
the past two decades.

Many aspects of the main-
land’s tegal system have been sub-
ject to intense criticism by main-
land Chinese Jegal scholars and
reformists and, indeed, by the
mainland authorities themselves
at times.

The excessive power that the
Chinese law bestows ttpon peo-

~ ple's congresses to supervise the

courts is one such area that has
been subject to criticism by many
Chinese legal scholars.
» s seeking an interpretation from
the NPCSC consistent with the civil
law tradition?
ltisnosecret that Article 158 of
the Basic Law was inspired by the
preliminary ruling or reference
procedures practised in the Euro-
pean Union and a large number of
continental European countries.
We thus applaud the approach of
seeking inspiration from the civil .
law tradition,

However, the Government is
misleading in justifying its deci-
sion toseek the NPCSC's interpre-
tations by asserting that legislative
interpretations are widely prac-
tised in civil law countries,

First, a large number of Euro-
pean countries have moved away
from the model of legislative inter-
pretations by establishing consti-
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tutional courts or institutions
which serve as guardians of their
constitutions. The German Con-
stitutionai Court, a mode! emulat-
ed by many other European coun-
tries, is one such prominent
example.

Second, the reference proce-
dure in Germany or preliminary
ruling procedure in the case of Eu-
ropean Union, under which inter-
pretations from a higher authority
are sought, is involved prior to,
not after a court's final decision,
In the case of German constitu-
tional intecpretations, courts must
stay the proceeding and certify the
question to the Constitutional
Court when judges in these courts
(other than the Constitutional
Court) believe that a statute deter-
minative of the case before it is
unconstitutional.

Once the referring court re-
ceives a ruling on the issue of con-
stitutionality, the court will re-
sume the proceeding before it and
decide the casein ways consistent
with the ruling of the Constitu-
tional Court.

Similarly, Article 177 of the
Treaty of Rome of the European
Union grants jurisdiction to the
European Court of Justice to give
preliminary rulings concemning in-
terpretations of the Treaty of
Rome and Community acts. The
mechanism of the preliminary rul-
ing procedure is as follows: a na-
tional court refers or certifies a
question concerning Community
taw to the European Court of Jus-
tice, which will issue a ruling on
the question of law. The ruling
binds the referring.court in its ad-
judication of the case before it.

The practice of seeking inter-
pretations from a higher authority
after a final court judgment, with
the effect of overruling the court
Jjudgments, does not figure in ei-
ther the German constitutional
framework or in Articie 177 pro-
cedure of the European Union,
Rather, in both cases, the onlv pos-
sibility is to seek interpretations
onr points of law prior to a court’s
judgment.

Therefore, the Government's
decision to seek interpretations
from the NPCSC after the CFA’s

judgment is also inconsistent with
predeminant legal practices in the
civil law tradition.
» Is seeking an interpretation con-
cistent with the Basic Law?

The Government invokes the
first sentence of Asticle 158 of the

Basic Law to justify its decision to
seek an interpretation from the
INPCSC and argues that its deci-
sion is perfectiv consistent with

the Basic Law’. However, the Gov- .

emment fails to mention the rest
of the provisions in Article 158
and Article 2, 19 and 82 of the Ba-
sic Law,

Article 138 does have an over-
arching provision which provides
the NPCSC with the power of in-
terpreting the Basic Law. Howey-
er, the rest of the provisicns quali-
fy this power. .

First, these provisions delegate
some of its interpretative power to
Hong Kong courts by stating that
the NPCSC shall authorise the

Hong Kong courts to interpret on

their own, in adjudicating cases,
the provisions of the Basic Law
which are within the limits of the
autoniomy of the SAR. The courts
of the Hong Kong SAR may also
interpret other provisions of the
Basic Law in adjudicating cases.

Second, with respect to provi-
sions that are the responsibility of
the central government or provi-
sions bearing on the relationship
between the central authorities
and the SAR, Article 18 clearly
contemplates a scheme under
which the CFA may seek interpre-
tations prior (o its final judgment.

This has two implications.
First, it is arguably within the dis-
cretion of the CFA to determine
whether it will refer a particular
provision to the NPCSC for inter-
pretation. The power of the Gov-
emment {0 see interpretations of
Basic Law provisions from the
NPCSC that are determinative of
a particuiar case cannot be found
in Article 158. nat even by impii-
cation. Moreover. the interpreta-
tions are 1o be sought prior to and
not after a final judgment.

This scheme pays due respect
to both the common law and the
civil law traditions and is in Jine
with the spirit of “one country,
two systems™. On the one hand, it
respects the NPCSC's powerof in-
terpretation by allowing it 1o inter-

1

There is no recognised
Chinese legal principle
which allows the
Government to seek
NPCSC interpretations

2

pret Basic Law provisions prior to
the CFA's judgments. Such inter-
pretation binds the CFA in its ad-
judication of a case before it.

On the other hand, this scheme
givesthe CFA considerable auton-
omy in interpreting the Basic Law
and the power of final adjudica-
tion.

Such a scheme Is also broadly
in line with the practices under the
civil aw tradition described earli-
er and which have clearly influ-
enced thedraftingof Article 158 of
the Basic Law, :

When we read Article 138 t0-
gether with Article 2, 19 and 82, it
iseven more evident that the Basic
Law cannot be interpreted in the
way that the Government argues.
Article 2, 19 and 82 clearly pro-
vide the CFA with the power of
final adjudication.

[fthe Government isright in its
interpretation of Article 158, this
would mean that NPCSC has the
power to interpret prior to, during
and after a final judgment of the
CFA. Indeed, the NPCSC will
have an unhampered power to in-
terpret the Basic Law at any time
and under any circumstances.

This clearly contravenes the vi-
sion of “one countsy and two svs-
t2ms” and the central govern-
ment's policy of allowing Hong
Kong a high degree of autonomy.

If the Government thinks that
the CFA should have made a refer-
ence to the NPCSC with respect to
interpretations of Article 22 and
24, it should have argued vigor-
ously for the referral when thecase
was before the CFA. not seeking to
overturn the case by extra-judicial
means.

Therefore, the Governmeat's
decision to seek interpretations
from the NPCSC with a view to
overturming part, if not ail, of the
CFA's decision on the right of
ahode violates the letter and the
spirit of the Basic Law.

Bing Song obtaired law degrees from

the mainfand and the United States. She
is currendy working for an ternational
lewe firm in Hong Kong. This article
represents her views only
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