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EXECUJIVE SUMMARY

Background

1. The report published today sets out the background, findings and conclusions from the
Telecommunications Authority's analysisof the propouduanmbn.mmmdonzsﬂom
1998, between Star Telecom InmaﬁonalHoldingLimiteddemgngTelmmMLimitd
m).muamc&onhfor&ealebythefmufnaﬂamuwgoodwiﬂ of the
mﬁmmmmﬁﬁonufhmmwmpmm of its wholly owned subsidiary
Hong Kong Star Interpet Limited (Star) 10 HKTIMS.

2. Incunsiduing:hEproposahbrtheaumﬁsiﬁon.theTAhasmeditagthstth:aimof
 the Telecommunication Ordinance butalso guided by the policy objectives of the Hong Kong SAR
GommmmTAmned&umthepresumpﬁonthathiswolvmminwhnismﬂya
commercial transaction, must be kept to a minimum save where competition or other relevant
CODCENS necessitate it. '

3. The criteria of the TA were the terms of the appropriate legislation, the need to
maintain and develop effective competition, the market position of the parties 10 8 wransaction and
Mwommicmdﬁmﬁﬂpowu.snmmhcmkamdth:phmmd‘ofmmew
of the consumers.

4. Ifthe mnsacdondidmtm,m;m“rahmadomimnposiﬁmasamukof
which effective competition would be significantly impeded in the Hong Kong market or if there
were no other legitimate concerns, the TA’s consent should be given. However, after careful
analysis, the TA had identified certain legitimate concerns that needed 1o be met. These were the
possibility of HKTIMS abusing 2 dominant position, entering anti-competitive agreements and
receiving unfair cross-subsidies after the initial investment period. The TA was satisfied that with
appropriate conditions these concerns could be met.

Decision

5. The TA bas therefore, today, informed Star that he will be granting his consent to the
proposed transaction subject to the condition that HKTIMS unequivocally confirms that it agrees
to conditions proposed and surrenders its licence for the necessary modifications. Once that is
done, the transaction can be completed.

The analysis
6. Far the purposes of this acquisition the TA is satisfied that the markets that ave directly
affected are those for dial-up Intemet access i.¢. using a dial-up modem through an ordinary or

4
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ISDleephomlim;oconmt to an Internet service provider (ISP); and leased line access, i.e.
[nternet access through a leased linegivingadedicuedpcmmtaccmwmlsa

1. Muketshmisusuallyquoudaﬂhemmtimpormsingleindimofa firm's
degree of market power. Althoughthisis.a_nindimmr.whichmbeuscdasauiggufora
campetition/regulatory authority to carry out a detailed investigation, it is just one of the many
factors t0 the whole exercise. There can be cases where an entity has a substantial pert of the
market but is facing competition from another firm of similar size or where the acquired market
share will be short lived because of technological developments or competitors coming to the
market.

8. As at Deceraber 1, 1998 ix the dial-up access Internet market, the combined share of
mCINSuﬂSmlmmmSU.B%ofatotalmarketofsm,zzsﬂbsm'hm.Thcmukethas
mmwmemmmms.mmmmmmmmwm
by December 1999 will be around60 %. The market shares of the players have been changing
though. If the transaction had taken place on 1 June 1998 the market share of the two firms
combined would have been 58.7 %. The loss of market share is to an extent due to the very
effuﬁvecampaignsnfsomeofthemajorplayminthismhu.Thetupﬁvepllym-mluding
HKTIMS and Star - have increased their subscribers by approximately 95 % compared to June
199!.Somof&emkaplaymhwbmmmmwemsﬁﬂhmcﬁgmm
Onehasnpomdaninmcdsubmiberbaseﬁom8,600t063,300i.e.by635%ano‘lherﬂom
35,000 to 65,000 i.e. an increase of 86 %.

9. Inthe leased line market the combined shares in percentage terms on 1 December 1998
of HKTIMS and Star was 18.4% of a market with 5,205 customers. The total market size increased
by 31 % since June of 1998. The combined entities, iricrease is again smaller than the Jeader in this
market or even of the market average. On the figures provided, the top five players in this market
(excluding HKTIMS and Star) had increased their subscribers by an average of 47% since June
1998. The market shares of the parties, the structure of the market and its characteristics convinced
the TA that he needs not have any concems arising from this transaction. -

10. The TA is satisfied the market entry in the provision of dial-up access for Intemet is
quite easy and thersfore this maks possible abuses of a dominant position more difficult. Start up
costs in dial-up Internet Access business could be as low as HK § 200,000-300,000. Although
generally speaking it would be very easy for new players to enter the market, brand name end
advertising or sales intensity can be very significant in the retail dial-up market. In the current
economic climate there are concerns that a market player with 50.3 % of the current market share
through increased advertising, exclusive contracts for promotions, special deals and special offers,
combined with the parent company's willingness to maintain a loss because for example it is still

5
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mw&ominmedusg:ofiuhwkbonﬂupmiry.PNETSM&m.:oﬂdmm
the detriment of competition in the market.

11, Honghnghumofﬁechapﬁtdid-wmpﬁcuinﬂwmﬂdmdﬁmﬂ:
pti:instrendthﬂweseedmemsignsofmu;wmpetiﬁm With the current prices and
mﬁubilitythemﬂelﬂsmymhﬁhmmﬁwamhngpﬂc:wortbemdh
mmmpﬁummmmmmmum.mm are more willing o
move from one ISP to m&ah&ehmmmﬂe&ﬂummahtofindiﬁww
users who may be relatively lmwuguﬂeﬂmaﬁmmdbyhmdmmgﬁﬁw,
mmmmmmmmwofmmmmwmmmm
mmm&mmmmumvemjmmuwmm,
bdlﬁngpicingmdadvuﬁﬁnsmﬁ.wsthmeshunmmdimmcﬁsﬁngud
potential competitors. Compeﬁﬁoninﬂnnlﬂmtmukﬁcouldthmfanbeimpded. Undersuch
dm@oﬁﬁmofmuﬁﬁmonﬂuumﬁonmﬁdbemmw

12 MTAmwmamdmmmmmumcﬁonsubjmwcondiﬁonsM
prohibits anti-competitive behaviour and the receipt of unfair cross subsidies.

13. The TA has considered other related markets that might be affected by the transaction
such as web-posting, web-advertising and e~comumerce. The TA is however satisfied that at this
stage, these are in most cases part ofmwhbiggummicmarkmmhmheyucmmbmm
related markets - such as advertising - and therefore they are not within his jurisdiction. The TA
issﬁaﬁcdﬂmughthamyapmmtmmdbmbyaﬁcmuﬁchmﬁmwmpﬁﬁ&nhm
nmmmﬁomm-mupmﬁwdmcmﬁmm—famwhinﬂmmmof
General Condition 7 of the PNETS licence and as such open to the scrutiny of the TA.

14. The TA also examined concerns expressed that after the transaction HKTIMS will
enjoyeonsidmhlebeneﬁtsﬁommomiuofscdeintheopmﬁnnofitssmieethusphdng
other ISPs in an unfavourable position to compete with HKTIMS. The TA is of the view that this
will not be the mcaslnt:mctmassmiociswanpiﬂl—hmmivehmine{ammq'w
operating costs are staff costs, expeases for telecommunications lines and conveyance, advertising
and promotion expenditure etc., and these costs are highly variable to the number of customers.

15. Regarding the concern that the PNETS charges will be increased as a result of the
transaction, the TA is sarisfied that the existing controls in place mean that the current transaction
could pot affect the leve] of the PNETS charge that is being determined by him under the FTNS
licence held by structurally separate companies within the Hong Kong Telecom group.

TD 21210420 R.g8 -
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16. Concern has also been expressed about the market power that would be commanded
by}ﬂcmsmmewbposﬁngmkﬂmﬁﬂybmmymmmﬁda.MMe-
mmowmrwoﬂdmﬂlyehommlﬂwhkhmﬁdmmsssmicemhmjoﬁty
ofﬁnln:metminHoagKong.mTAmﬁdusthumismpﬁouismtmwﬂywﬁd
bemn:inupecﬁveufwhithISPisbdngwdmhomhcwchsimhmbemhyzﬂm
and any delay caused by the need t route traffic intra-Hong Kong would be insignificant and not
noticeableto the users. Secondly because newer web browsers allow them to "memarise” favourite
websites, the advantage gained by being on the home page of the ISP with the largest access
customer size would be minimal. In addition, the targets of the web-posting activities are
customers who use Intemet to do business transactions. This group is expected to be more
comfortable with computer or Internet usage so that re-programining of the start-up page of the
browsers would be relatively a straightforward task. Thus the TA does not agree that HKTIMS
would necessarily command market power that its competitors could not match by virtue of the
customer size if the transaction is approved.

17. Peering arrangements have also been raised as causes for concern. These arrangements
are effectively Internet interconnection arrangements with no financial settlement where no moaey
changes hands between the two ISPs. HKT has informed the TA. that any such arrangements are
handled by Netplus and not HKTIMS. He is therefore satisfied that any concerns that may exist
concerning current arrangements are not such that he can take into account in relation to the
current transaction and should be more appropriately dealt with under the relevant licence of

Netplus.

18. In relation to the current Star subscribers HKTIMS has confirmed to the TA that there
will be a gradual transition period during which the Star business will be absorbed and existing
Star customers will be given the option of maintaining their existing e-mail accounts.

Conclusions

19. The TA is satisfied that the current transaction will not strengthen the position of
HKTIMS in the Jeased-line access market in a way that would cause him competition or other
concems. Due to the characteristic of the consumers using it and the fact that the market is
sufficiently competitive the acquisition of Star by HKTIMS will have not have significant
competition effects on this market. The TA will however monitor developments in the market
and particularly the consolidation that is taking place to avoid the development of an oligopaly
in that market that reduces choice and competition in the market.

20.  Inrelation to the dial-up access market, the TA is of the view that in the short o
medium et the new entity could be or can become dominant. The TA is also concemed thar

because of the nature of the product, the users and the serious effects that a possible misuse of 3

7
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mmpﬁmunedsmmmmmmmhm'ﬁmm
sufficiently clesr s0 as to preveat them. The TA therefore considers that he must impose
conditions to the transaction. He has therefore made his consent conditional to HKTIMS
mmﬁmmhhwmﬁmofmmwmﬁﬁnmmdymwwmm
ﬁadmmﬁﬁmmdmﬁmmpﬁ&nwmdammmmhﬁn
the receipt of unfair cross-subsidies.

21 The TA is satisfied that the existing controls on the Hong Kong Telecom group
ﬁmmmhﬁmmmwmpuﬁwmﬁmmdmsmwﬁmhmdqmmm
wiﬂ:wcomabmbmdhng.dismunnm.mddmnm:hmfmmnﬁdﬂ'&n thereis a
peed to impase any additional conditions.

“

Offics of the Telecommunications Authonity
23 December 1998
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INTRODUCTION

1. "This report sets out the background, findings and conclusioas from the

Telecommunications Authority ( TA)'s analysis of the proposed transaction, announced on 23

November 1998, between Star Telecom International Holding Limited and Hong Kong

Telecom IMS Limited (HKTIMS). The transaction was for the sale by the former of cextain

assets and goodwill of the business in the provision of Intemet services and related products of
. its wholly owned subsidiary, Hong Kong Star Internet Limited (Star), to HKTIMS.

2. The aim of this analysis, on which this Report is based, was to enable the TA to decide
whether he should consent to the above-mentioned transaction and if so whether any '
conditions should be anached. Before Star could transfer its business, permission, any right, or
benefit arising from its licence it is required to obtain the TA’s consent under General
Condition 3 of its licence.

BACKGROUND

3. An application for the TA's consent in relation to the aforementioned ransaction was
filed on 17 November 1998 and was made public on 23 November 1998 by Star Telecom
International Holding Limited through a “Discloseable Transaction: sale of interest business”
announcement. '

4 Since the transaction was notified formally on 17 November 1998 the TA took a
number of steps so as 10 obtain all relevant factual information but also to allow those that are
interested to bave an opportunity to make their views known to him. On the same day as the
public announcement by Star Telecom International Holding Lid the TA put out 8 press release
confirming that an application for approval of the transaction had been made. In the same press
release - which was also made available on OFTA's web site - he invited representations on the
transaction by 7 December 1998. The TA also wrote to the parties to the transaction and other
interested parties asking for specific information that he needs so as to consider the transaction.
These included detailed questions about their current business, the market, how they view the
funrre development of the industry, the effects of the transaction on their business plans etc.
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mrammm@sﬁmamu:mmmmmmmm
(bothSw’smd}ECHMS'}mmpuﬁcdnhowwiﬁmﬂmﬂmmmhmof
price, quality etc.

S. InaddiﬁonthnTAauendadapubﬁcmﬁnsofmeLegishﬁveCnmcilPulon
Mnrmmmdammummmwlmmmum
aoqﬁsitimneminmhinehisdecisiondsomkimmmtnpmmnﬁmmd
comments made to the Panel during the meeting.

6. The TA allowed for time after the closing of the consultation period for meetings

\withim:mledpuﬁumhascompcﬁmmdlepnﬁu to the transaction, the Consumer
Council et so that he could discuss with them any representations that they may have made.
He also had meetings wimthcpuﬁnsmhetrmcﬁonmdismsthccmmmeduﬂ
allowed them 10 respond.

7. haddidonwbemguanspmmmemhopesthmhiskeponwiumﬁ:em&w
a.ndothuslogainapmperundusmndingofﬂnTA’sappmachwﬁstypchoftﬂmcﬁm

PARTIES TO THE TRANSACTION

8. Star is & wholly owned subsidiary of Star Telecom International Holding Limited.

_ TheSmG:n\qucompwiukmgapdhlhewlwommicaﬁmhnimmdiﬂm
mdmmmdmmwmmdmﬁkﬂwm Star is the [ntemet arm
of the group. After the compmionofthemMon,ﬁnSmerpm'llnulmucm}'m
any Internet business in Hong Kong.

9. HKTIMS is a wholly owned subsidiary of Hong Kong Telecommunications
Limited. Hong Kong Telecommurications Limited is majority owned by Cable and Wireless
plc and is involved, either directly or through its subsidiaries, in the provision of
telecommunications products and services, HKTIMS is the arm of the group involved in the
provision of interactive and multimedia services including Internet services.

THE PROPOSED TRANSACTION

10. The parties have agreed that for a consideration‘of HKS 245.5 million in cash
(subject to adjustments) Star Telecom Intemational Holding Limited will sell to HKTIMS

10
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certain assets and goodwill of the Star business relating 1o the provision of Internet related
services and products. This sale will include related assets, trade names and customers. The
transaction does oot involve the transfer of the Public Non-exclusive Telecormunications
Service (PNETS) Licence (Number 130) held by Star.

11 Once the transaction is completed the Star group of companies will no longer be
involved in the provision of Internet services in Hong Kong. During the first three months after
the transaction all existing Star customers will contique to use the same Star Internet packages.
New customers will be offered similar packages under the Netvigator' brands. The two
businesses will be integrated gradually within six to nine months. Star customers will be given
the option of retaining the use of their existing e-mail addresses.

12. Star will stop offering their sales packages and promotional offers immediately on
completion of the transaction.

BASIS FOR EXAMINATION OF THE TRANSACTION BY THE TA
13. Star is a holder of a PNETS Licence (Number 130) initially issued on 4 April 1995.
HKTIMS is also the holder of a PNETS Licence (Number 219) issued on 4 April 1995.

14, General Condition 3 of Star’s licence? ~ which is mirrored in all PNETS licences «
requires that the prior written consent of the TA is required for the transfer of the licence and
any permission or any right or benefit arising therefrom. The said consent may be with or
without conditions. The condition applies not only to those cases that there is a transfer of the
licence but also where there is a transfer relating to the rights or benefits arising from the
licence. Because this transaction involved the transfer of the "Inrernet business of Star™ this
constituted a transfer from Star to HKTIMS of "rights or benefits" arising from the former's
possession of a licence to the latter. Therefore the transfer can only take place subject to the

' Netvigator is the brand name for HKTIMS® Intemet related services.

* General Condition 3(1) and (2) provides that:
"(1) Notwithstanding regulasion 8(1) of the Telecommunication Regulations (Cap
106 sub. leg) the licensee may with the prior consent in writing of the
Telecommunications Authority transfer this licence and any permission or any right
or benefit arising therefrom.
(2) Any such consens shall be subject to such conditions as the Telecommunications
Authority may impase.”

1
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consent of the TA. In accordance with that requirement Star made an application w0 the TA on
17 November 1998.

15. General Condition 7° of the licences held by Star and HKTIMS provides that the
licensee shall not enter into any agreement which would in any way prevent or restrict
competition in relation to the operation of the service or any other telecommunjcations service
licensed by the TA. The TA in examining the transaction also had regard to this provision.

WHAT IS THE BASIS UPON WHICH THE TA JUDGES THESE TRANSACTIONS

_16. Incunsidcﬂnzpropnsalsfotm\ﬁsiﬁmumugmtheTAhummtham
aglinslthnimsoftheTelwommuniaﬁonOnﬁnmcbutalsobe guided by the policy
objectives of the Hong Kong SAR Government.

17.  The TA starts from the presumption that his involvement, in what is really a
commercial transaction, must be kept to a minimum save where competition or other relevant
concerns necessitate it. The TA is of the view that best regulator of the market is healthy
competition. The TA therefore starts considering all cases with a presumption in favour of
allowing the market to take its own commercial decisions.

18. In cases where the transaction raises legitimate concemns the TA will examine it
against three criteria:

(a) the terms of the appropriate legislation, principally the Telecommunication Ordinance,
Regulations and licence coaditions;

(b) the need to maintain and develop effective competition within Hong Kong taking into
account actual and potential local and international competitive pressures; and

(c) the market position of the parties to a transaction and their economic and financial
power, the alternatives available to suppliers and users, their access to supplies or

3General Conditions 7 provides:
"The licensee shall not enter into any agreement or arangement whether
legally enforceable or not which shall in any way prevent or restrict
competition in relarion to the operation of the service or any other
relecommunication service licensed by the Telecommunications Authority.”

EROM TO Z21Zl4aca 1= I. .
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- markets, legal and other barriers 1o entry, supply and demand trends in the relevant
Boods and services, the interests of the intermediate and ultimate consumers and the
developments of technical and economic progress provided that it is to the consumers
advantage and does not form an obstacle to competition.

19. Whmthemﬁondmmmmmwahmadomiwtpﬁiﬁmua

mhdwﬁcheﬁwﬁwmmpcﬁﬁwmdduﬁgﬁﬁmﬂywhmeﬂmgww
ortbmmnooﬂmlegiﬁmmmtb:?.«'smﬁnbem

20. Whm,aﬁumﬂ:lanalysis.thmmlegiﬁmﬂemmthﬁuwdtuhemthc
TA will give consideration to what, if any, conditions he needs to impose 5o a8 10 meet those
concems.

21. Itis only in case where the transaction creates, strengthens or leads to an abuse of a
domhmtpuﬁonasnmultofwhinheﬁuﬁwcmpcﬁﬂonwnuldbeﬁgniﬁmﬂyimpddm
where other relevant concerns capnot be met by conditions that the TA will withhold his

consent to a transaction. The TA sees this as the last resort.

ANALYTICAL FRAMEWORK FOR EVALUATION

2. InmdwﬁngthisenlmtiunlheTA-inthemmyasothermeﬁﬁmmd
mﬂmymmﬁﬁdmgmmmmhwofmmﬁom-mwmmﬂnm
mafmmpeﬁﬁminthe:dmmhmndtbeﬁkdyaﬁwtofﬁumpowdmﬁsiﬁm

Definition of the relevant market

23. nnﬁmmgeofthiuppmachinvolmthedaﬁniﬁonoﬁhgrclcvmmm
market by reference to the demand and supply conditions associated with a particular product,
together with a consideration of the geographical scope of the market.

24. A consideration of the scope for demand-side substitution involves a consideration
of the choices available to customers and in particular requires a certain understanding of the
product in question, e.g, howmm&cmw&mmimpommm
Whtﬂtﬂmﬁmmaﬁhblewthemuc.hmnﬂd.th:msida;ﬁmoﬁhesmpefor
su;ﬂy-dduubsﬁmﬁoumnﬁdmtheﬁdﬁﬁumhpmdmawﬁuﬂumhmd

13
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mmmmmmqﬁrmmmmmmmmmm
order to supply that product.

25. Ardevantpmduﬂmarkelmyinsomeusesbecomposadofanumherof
individmlpmductsand!ormvimthaprmtla:ge]yidwﬁcdphysial or technical
characteristics and are interchangeable.

26. The geographical scope of the relevant market is the geographical area within
which demand-side and/or supply-side substitution can take place so that the conditions of

Competition analysis

27. The second stage then involves assessing the extent of competition within the
relevant market taking into account a range of structural a0d behavioural factors. These factors
inglude (but are not limited to) changes in the pattems of market shares over time; the recent
history of entry into (and exit from) the market; and bariers to mny.The{imistobﬁldupn
picture of how competition operates within the relevant market.

28. Consideration will be givea by the TA to the affected markets which consist
generally of the relevant product markets whete:

(2)  the parties to the transaction are engaged in business activities in the same product
market and where the tansaction will lead to a combined market share exceeding a
predefined threshold for which the TA considers 15% appropriate taking into account
practices in other jurisdictions. These are horizontal relationships.

()  one or more of the parties to the transaction are engaged in business activities in a
product market, which is upstream or downstream of a product market in which any other
party to the transaction is engeged, and any of their individual or combined market shares
exceed a predefined threshold for which the TA considers 25% appropriate taking into
account practices in other jurisdictions, regardless of whether there is or is not any existing
supplier/customer relationship between the parties to the transaction. These are vertical
relationships.

29. Consideration was also given by the TA to the relevant product and geographic
markets concerned by the transaction, which are closely related to the affected market(s) (in

14
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upstream, downstream and harizooml neighbouring markets), where any of the parties are
active and which are oot themselves the affected markets.

. 30. When faced with a transaction affecting markets that are in a process of rapid
change, as are the Intemet related markets, the best way to analyse the likely effect of the
ransaction is 10 isolate it from all other factors affecting the development of the relevant
markets over time. This is achieved by framing the analysis in a way that holds constant the
effects of all changes in market conditions other than those directly caused by the transaction. ,
Thisisd:eunlywaytoassusthuﬁemoﬂhemnsacﬁonat&epmmtmTthAhom
dnloohduﬂnpaamdmeﬂnmofmemmm:ﬁkﬂydﬂemmmsoamm
whether the effects of the transaction, as identified today, are likely to bave an effect in the
future or whether they are short Jived. The TA also sought to identify the most significant
puﬁdpmhsdonmmﬂymofmpnbﬂiﬁumdimmﬁmmmpmeﬁecﬁwlyinm:
relevant market.

3l Finally the TA weighted any potential competitive harms against its likely benefits
in that a balance has to be struck between the loss of competition in the Hong Kong market and
an increase in the efficiency that could be the result of a transaction. This is what is sometimes
described as the "public interest" test in some jurisdictions.

THE RELEVANT MARKETS

32, For the purposes of this acquisition the TA, views the relevant markets as those for-
(@  Dial-up Internet access;
(b)  Leased line Internet access.

33 There are two main ways to access the Internet:

A)Dial-uplmodemtminganmdiu:yorISHNtelephmEnnomean
Internet service provider (ISP); and
bJDediumdleasedﬁneﬁnkgiﬁngpmmnemmwanISP.

34, mwiduﬁﬂ-npuﬂlmﬁum.ﬂhﬁngmmmbm
the Internet throush Netvigator. The same services are also availeble from Star. About 130
ommoﬂ’uln!emetmgemally.Mostofthmmﬁdebomtypes of access, Those that
only offer one of the mtypuofamineﬁectbemcspeﬁdinpmﬁdmfweithuﬁe
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consumer or commercial market. The market for Internet services has grown rapidly over the
recent years.

35. Interet traffic volume is expected to grow even faster at an average rate of over
80% per annum as a result of the increase of service available over the Intemnet, e-commerce

Demand-side substitution

. 36. Demand-side substitution involves a consideration of the choices available to
consumers and the extent to which the availability of aliernarive products can impose a
constraint on the way in which a firm prices a particular product.

37. In teems of examining the pricing constraints on a firm, the concept of the
*hypothetical monopolist’ can be a useful analytical tool for identifying close demand-side
substitutes. Although it is not intended to be a representation of the actual market situation, the
‘hypothetical monopolist’ can be constructive in trying 1o set the boundaries to the relevant
product market in practical terms.

38. The concept of the ‘hypothetical monopolist’ focuses on whether alternative (not
pecessarily identical) products are available to customers to which they could switch, without
significant effart and expense, if the supplier of the product in question, presumed to be 2
monopolist for the purpose of this analysis, tied 1o implement a small but significant and
non-transitory price increase. The idea behind this concept s that if customers are able and
likely to switch to other similar products in sufficient numbers for the initial price increase 1o
be uaprofitable, then that monopolist’s product is in direct competition with those products
identified in this way and they form part of the relevant economic market. If such products can
be found, they should be included in the definition of the product market as they would
constrain the price-setting behaviour of the ‘hypothetical monopolist.” This analysis is then
repeated for the expanded product group until a set of products is amived at where the
‘hypothetical monopolist’ would be able to maintain an increase in the price it charged for
these goods. The concept thus involves a series of iterations, each time involving an
examination of the likely reaction of customers to the change in relative prices.

39, For practical purposes the term *small but significant’ is often translated info 2

16



F.1l3
23-DEC-1998 -17:57 FROM 10 21210420

price increase in the range 5-10%. The key factor is that the price increase ought to be
‘significant’ from the point of view of the consumer but at the same time not so large that
products which are only weakly substitutable are included in the market definiion. The small
but significant and non-transitory increase in price is used solely as an analytical tool and not as
a judgement about what are accepuable price increases.

40. The factors that TA considered in ascertaining the extent to which demand-side

substitution was likely included:
. evidence that consumers have shifled or have considered shifting purchases
. between products in respons to relative changes in price;
. the extent to which consumers would incur costs in switching from one product to
another and also the time frame which consumers would need to organise such a
| shift
. evidence that suppliers base their business decisions on the prospects of consumer

substitution between products in response to relative price changes.

41. In the case of dial-up-access to Intemet the three main factors in the mind of the
consumer appear to be quality of service, speed and price. The TA recognises that the
difference in price at the extremes between leased lines Internet access and modem/ dial- up
access can be significant. This means that although leased lines and modem/dial-up may not be
direct substitutes for one another, the prices for these services are constrained by intermediate
alternatives e.g. access via broadband network, ISDN etc,

42, Individual dial-up access customers tend to be less time-sensitive, whilst quality
and price of services are more critical. In this respect, the rather expensive charges on the
dedicated leased-line access appear an unlikely choice for them. The lowest monthly charge
for a dedicated leased circuit Interet aceess was HK $3,300 as at November 1998; compared
to a HK $108" for personal users. Even using the ‘hypothetical monopolist’ mode] method,
combined with a substantial and sustainable reduction in the leased-line access rate, it does not
mpmhﬂalhﬂcuﬂomemﬁﬂniwh&ommm&d-upmﬁmmmbmipﬁmofﬁe
dedicated Jeased-liné. Cross-clasticity of demand among the two services is relatively low,

* Exeinding PNETS charges.
X 17
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4. Internet services through the broadband access coustitute a separate market. The
nature of the service is such that attracts a different kind of customer that is more sensitive to
time than the average dial-up-customer. Also the cost of switching to broadband access in
terms of cost of additional equipment (approximately $1,000), the need to subscribe to the
Video-on-Demand (Interactive Television Service) also ($100 per month) and the subscription
and access charges ~ which are much higher than those for dial up access ($238 per month + $6
per bour Vs $108 +$1.98 per hour) - are such that even a 10% increase in the prices of dial-up
access cost would not make broadband access a realistic alternative for dial-up access
consurners. The service is not offered to business users. However, although the broadband
access service is not a substitutes it would act as constraint to setting of prices.

~44.  The TA has also give consideration to the use of prepaid access cards far access o
the Internet and whether they should be included in the dial-up-access market. The TA baving
considered the views of the parties and the industry is satisfied that they do not farm part of
economic market for dial~up access. They are mainly used as back up facilities, to try the
Internet for a first time, by visitars to Hong Kong that need temporary access or even as
collectors’ itams for those issued on special occasions. Phone cards or mobile phone cards
would not be included in the number for subscribers for a network similarly with the prepaid
access cards they should not be included in the mazket for dial-up access. They are not suitable
for regular access 10 the Internet nor do they tie a customer to an ISP even for a month.

45. It must be noted that in the past, when providing statistical figures to the TA,
HKTIMS included each card as a subscriber. This had the effect of not only inflating their
market share but also the number of total subscribers in Hong Kong. The TA in calculsting the
market share as at 1 December 1998 and past performance of all the parties to the transaction -
as well as the total market - has adjusted the figures accordingly. He has also adjusted the June
1998 figures to remove an ervor made by an ISP in the figures it supplied to the TA at the time.
However because of this exercise the TA will be considering the nature of the information to be
collected in the future from the market, as well as the frequency with which he does so. This is
50 he can keep sufficient and accurate information about the developments in this fast moving
market, :

46. The same considerations apply to defining the lcased line market and its
alternatives. However the fact that the main elements of the service for the business user are
speed and quality of service means that the user is not likely 10 consider dial-up-access as a real
altemative. Currently there are no realistic altematives 1o this service,

18
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Supply-side substitation

47. As well as considering the behaviour of customers in response to changes in price,
it is necessary to consider whether there are firms which, though they may oot currently supply
the product in question, would pot only be able to switch some of their existing production
ﬁdﬁﬁumpmdmtha:pmmmwou!ddwbeﬁkdywdosointhemmﬁmiumh
ﬁumieeofthepmdudbytheoﬁginﬂmpﬁmnsuuasmuhﬂiwmswmpodmﬁmin
the short term, there is also the need to consider the ability of these firms to market and
distribute the product in question.

48. As with demand-side substitution, this type of analysis focuses on the response (in
this instance of other firms) to  small, but significant and noo-transitory increase in price. The
scopcforsnpply-sidewbsdmﬁonwddbeexmﬁmdbymfmtoﬁwsamemgnimdeof
price increase as was used for examining the scope of demand-side substitution.

49. The sarts of factors that would be taken into account would include any evidence
on the ability of other suppliers to shift production in response to relative changes in price, as
well as the likelihood of such a response. -

50. Providers of dial-up Internet access and dedicated link Internet access wtilise similar
equipment, support services and general business organisation. This appears to suggest that
dial-up Internet access providers are in a good position to offer dedicated link access services
as well and vice versa. Indeed a number of the most significant ISPs already offer both dial-up
avd dedicated link access as part of their partfolio of product offerings. The barriers facing
those ISPs offering modem dial-up who wish to extend their services 1o dedicated links appear
to be low e.g. leased lines arc available to ISPs from HKT at the same price as HKTIMS and
Star. Although TA recognises that investment in extra backbone capacity could be an obstacle
10 dial-up providers in offering dedicated link Internet access, as far as the TA is aware, smaller
ISPs do not have appear to have any problems renting backbone capacity. Also small ISPs can
anach themselves to larger ISPs so that they can share a bigger backbone capacity at a reduced
cost.

s1. It also appears that the nature of the Internet market is such that one could argue
that any 1elecommunications related firm is in a position, very easily and with small additional
expenditure, to enter the dial-up access Internet market, This can be seen by the recent move in
the UK of British Telecommunications (BT) to offer the BT Click service which allows users
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mmwumecos:oflpaminute(’maddiﬁonmmIocaleost:hmgc)mdmﬁrit
thmughtheitnlephonehlil.‘l'hishastnbecomidmdnkinginmacmmmltBTh:siBm
wbmmea)mddmmmmmmwﬂimew
been offering free Internet access to its call-back customers. The recent move by Hutchison
Telecommunications Limited to enter the Internet market is also an indication that
nlummicaﬁomﬁmsmmﬂplaedmmumdmpeuinmmew line and the
dial-up access market.

52. chu,ukingimoaccotm!themdthnmandhmﬁr
usage the TA is satisfied that the relevant product markets should be defined in terms of

. demand side substirution keeping in mind the ease for competitors to enter these markets if
mey&ltmmemﬁumadebymymﬁmwhmmhtbjnﬁfyndmﬁngthcmof&eh
production to this area.

GEOGRAPHICAL SCOPE OF THE MARKET

53. The relevant market is defined not only in terms of the products or services but also
in terms of a particular geographic area. In trying to define the geographical boundaries 10 a
product market the aim is to identify the extent to which the proximity of rival manufacturers
can impose competitive constraints on the firm in question.

54. The nature of the two markets, and in particular:

() the cconomics of providing the service to the customers,

®) the fact that a licence is nceded to run the service in Hong Kong, and

(c) theneed ofa local access point
lead the TA to define the geographic market as that of Hong Kong. The TA has considered
representations that the geographic market might be wider - Asia/Pacific or even intemational -
he has not however been convinced that is the case. !

EXTENT OF COMPETITION

S5. There is no unique indicator of the degree of competition in a market. Market
shares, which are often used as a means to indicate the extent of competition, only give a partial
picture at a particular moment in time and also do not reveal anything about the competitive
constraint imposed by the possibility of new entry into that market i.e. the contestability of the
market. As a result it was necessary to look at a range of factors in order to build up a picture of
the operation of competition in the two markets, It should be noted that in assessing
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competition, itismtposibhmrmwmemiseorjudgmcmﬁomlﬂmm

56. Theﬁ:wm&umgTamkimomuminmnsideingtheMofeompeﬁﬁm
in the two markets exists included:
. The structure of the market;
. Markashus:inpudwhr,chnguh:mepamofmﬁushmovcrﬁm
. Barriers to entry: technical, regulatory etc, together with the history of entry (and
exit) in the market;
. Price history of the market: profitability of firms in the market,
. How firms compete in the market and how they differentiate themselves 1o
customers;
e other relevant factors.
s7. Other factars that the TA took into account included customer awareacss and

customer inertia. These factors can also have a bearing on the definition of the relevant market.

Market Structure

58. At a very basic level this is simply the number and identity of firms in the market
together with an idea of the distribution of market shates within the market: i.e. how
concentrated a market is. At the same time additional information such as who the principal
mﬁmnwmmmmﬁ&mmdwmhmw
of the market (e.g. serving different customer groups) etc, is important in order to build up a
picture of the market.

59, In Hong Kong there are 133 licensees that offer Internet services .

The main ISPs (in terms of subscriber numbers®) for dial up access as at | December 1998
—— .

1. HKTIMS

2, Star

5. HKNet Co Ltd

4. City Telecom (HK) Ltd
S. Asia Online Ltd

6. Chevalier (Intemet) Ltd

%Based on the numbers provided by the ISPs,

21
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7. Hong Kong Supemet L e

In the leased line market as at 1 December 1998 these were:
1. LinkAge on Line Ltd*
2. HKTIMS

3. Star Internet

4. Hong Kong Supernet Lid
5. AT& T Easilink

6 Asia Online Ltd

7 IBM China/ HK Group

Market Shares

60. The most recent market share figures are often the first indicator that is examined
but on their own they are anly a partial indicator of the state of competition in a market. What
is more important in the context of assessing the extent of competition is to understand how
ﬂ:oumkﬂshmhavechmgedomﬁm-uhminthepmmofm&ﬂshnuwuﬁm
provide a more significant indicator about the development of competition.

61. The caleulation of market shares obviously depends on being able to.set the
boundaries of the relevant market and then calculate the total size of that market. In order to
ascertain market shares compreheasively, The TA would generally wish to consider market
MdﬂhmmmdwhmmwmﬁwmunMMW
ﬁrmsmybemaﬁﬂnuy,wminghwvdmmbut&n&emmkahhw
mﬁnﬁeﬁ;hvdmmmmmdmmmuldsﬁllunimdmeeofmﬂminthcmm

62 However, the nature of the dial-up access market and the fact that we are talking
about the provision of the service at about the same price, the velume by value does not add to
the clirrent considerations of the market. The situation is similar for leased line access where
the line is usually Jeased for a fixed fee. Details about the different services and costs are not
available in any meaningful way.

63. Market share is usually quoted as the most important single indicator of a firm’s
degree of monopoly power. Although this is an indicator, which can be used s a trigger for a

*This number excludes companies recently acquired such as Asia On Line.
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mmpeﬁdodnguluoqramhnﬁtymcmymadmﬂedinmﬁgaﬁmitismhingbulﬁm
mth:whohexmise.ﬁmmumwhmmeuﬁ:yhsammnﬁdymofmm
bmis&cin;compeﬁﬁouﬁummthuﬁrmofuimilarsizc or where the acquired market share
will be short lived because of technological developments or competitors coming to the market

64. Inthzdialq:p-mhmumhnthemmbfmedmﬁty(m(TMSmdSm
hmﬁ)wuldhaveamukmhmofso.S%,ucaluﬂudabegimingafDmba 1998.
Following which the closest competitors, namely HKNet with [l % (X>10%) and City
Telecom with JJflj % (X>10%) each of the total market share.

. 65. The market of dial-up subscribers s at 1 December 1998 was 590,223 dial-up-
wommbmlm]ﬁbdmﬁeﬁgmesmpﬁdbythcﬁ?s.ﬁcmkﬁﬁﬂhadinﬂdbyﬂ%
since June 1998 (excluding at both dates the number of Netcards) . Therefore the respective
percentage market shares for December 1998 are:

1. HKTIMS 36.9
2. Star Internet 138 )
3. HKNetCo m
4. City Telecom (HK) Ltd -
5. AsiaOnline Ltd .
6. Chevalier (Internet) Lid n
7. Hong Kong Supemet Ltd ]

66. After the acquisition HKTIMS would have 50.7% of the market share. If the
transaction had taken place on 1 June 1998 the marke share would have been 58.7 %. The loss
of market share is t an extent due to the very effective campaigns of same of the major players
in this market. The top five players - excluding HKTIMS and Star - have increased their
subscribers by approximately 95 % compared to June 1998. Someoithema:kctpiayets bave
been even more successful in artracting new customers. For example I bas
increased its subscriber base by 54,699 a 635 % increase and [JJJijj by 30,000 or a 86 %.
Taking the market share of the two companies involved in the vansaction, their market shares
over time were:
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Dee 97 Jun 98 Dec 98
Market share for combined entity ... 624 % S8.7% S508%

Chbange in market RO X L) S (1.9 %)
Change in total market size w 13.7 39.7%
67. Alsothema:meomaﬁon:ﬁo&rthcmﬂﬁwinﬂmmtupﬁwmmc

qﬁﬁmmaun%mmedmnswmemwmmnmm
ﬁmuﬁnsdumﬂindameﬁmpﬁom the transaction is 1,853 and after 2,875 an
increase of 1,022 points.

-68. In the leased line market there has been 31 % increase in the total number of lines
n‘mc.lunelwsmdmemwﬁmmszﬂs.mﬁarainpumm:ms-mlDeeunber
1998 - were:

1. LinkAge on Line Ltd

2. HKTIMS
3. StrIntemet
4. Hong Koug Supemet Lid
5. AT&T Easiline
6. Asia Online Ltd
7. IBM China/ HK Group

69. T‘hecombinadmuketshueofﬂl{ms:ndmislssﬁwhichismﬂhm
theluduinmismum—nmclymwitha-%mskmhm.orukmwhhth:m
On Line, 2 market share of -%Agﬁuonﬂnﬁmmﬁdedthempﬁwphyminﬁis
mhetududingHKTMSandSwhadhmnsadonzvmgemirmbmibmsinuehm
1998b)r47%whmHKTIMSauly'mauudiumby 19 % and Star by 16 %.

70. Themukammmuaﬂmﬁwufmmw#ﬁmsmﬁormthemqﬁaﬁm
43.8%mdaﬁenm%andthzmmaexwuﬁé!poinupﬁmothemguandmm‘

? Figures in brackets are negative figures.
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Barriers to Entry

. Examininsmebarﬁusmenwlhnexisthamgmampeﬁﬁmm
miduofwhcﬂnrmuinanﬁ-com;eﬁﬁvepmﬁwmfmhlemmlfbmimm entry are
low certain anti-competitive practices such a< an unfair subsidy or predatory pricing would be
less feasible as 3 market strategy.

72. hboﬁth:mhhﬁr&:pmﬁdmofmmmbuﬁmwmmm

bcqlﬁlﬁlnwmdcomistmainlyofupinl ouﬂayunmmeqﬁpmmie.mmmd

servers and rental of backbone capacity. It has been estimated that the start-up costs of a dial-up
_ Internet access business could be as low a¢ HK $ 200,000-300,000.

7. Fromthcmmimﬁmmriedomofthempplysidesubs:imﬁon,itisclwmhz
TAMkwwldbewasyfmaﬁmhmmthememummkmwhjnan
ﬁmsxﬂ&ﬁkhmusoforanlmmmuﬂuﬁomﬁmthnhspmafmw
needed to nun the service or where it can use in-house expertise.

74. However, brand name recognition &nd sdvestising or sales inteasity can be more
significant in the retail dial-up market. On the other hand, business customers are in genezal
memphisﬁcmd,mledguhle,mdmmmdhmdhmdmmmoﬁmmdm
advertising appear less important.

7. The curcent economic climate, under which this transaction is taking place, give
rise to the legitimate concem that other local or regional firms may decide to concentrate on
Memuﬁﬁﬂummmmmmmﬂdhmmmam
phyuwithSO.S%dthscmmkﬂshmthﬁughwdvnﬁﬁng,uduﬁw
emufammﬁmmialdubmdspeﬁnloﬁnwmbinedwiﬂtits parent company’s
ﬂmwmamtwmmuwmmmwmwmm
hmeﬁumthehmedmageofbackbmﬁcﬂhi&.mchlmnm.)muldmwthe
detriment of competition in the market.

76. The consideration of profitability and/or pricing trends is part of the attempt to
address the issue of whether there is effective competition in the relevant market.

»
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71. Thewoﬂtabilityufﬁmsinmemrkc!cznalwbeindicaﬁvcofdwmmofpﬁu
campeﬁﬁm-sumindmpmﬁnmanumhuofﬁmwﬂdindimwmxm
maeisnoserimuammpttommpmonpticchmlsothatdﬁcmbuﬁersmenwwhich
whmmﬁsﬁumbﬁmmmmy.

7. Hmkmmmofmwm-wmpﬁsmmmw
thmhnsbe:nnncﬁdmﬂmmyphyuinmemkutismkingmpmﬁt(e.g.mve
rewm on capital employed or return on sales). On the contrary the market has so far been
sustaining losses. Due to the competitive pressures, the ISPs bave instead been making further
pﬁm:uhnﬁmuoﬁmofspedddukmmmmmm&cmmua&thdm
curent prices and profitability the smaller ISPs may not be able to survive a long price war or
the need to maintain high profile in the market through advertising. It was stated to the TA that
the cost of acquiring a customer is approximately $1,300. This does not allow small ISPs any
flexibility for further price reductions or increased advertising expenditure etc without an
increase in the losses incurred in the short term.

79. An additional considerarion is the entry into this market by the offers of some firms
of dial-up access free of charge. At one and is the phenomenon seen in the UK and the USA
Mﬁmsoﬁuﬁaediﬂupammtbelmm(u:hﬁngﬂnmmdthemﬂtotbﬂSP
for which the subscriber is charged for by the phone company he is using) covering their costs
through advertising. These are similar to recent offers in Hong Kong by some providers who
offer the equivalent of the cost of the subscription as credit for IDD calls.

- Operation of Competition & Other relevant factors

80. The objective of gathering information was 1 gain a better understanding of how a
particular market actually functions and that necessitates going beyond just examining the
structure of the market but the sorts of factors that are important to the operation of
competition, which vary from market to market. This includes factors influencing customers’ -
purchasing decisions and how this is reflected in the way in which firms will behave and
compete. For example, in 2 market where the product is basically homogeneous, firms are
likely to compete solely on the basis of price. In other markets where customers are prepared to
accept price/quality trade-offs, firms may atremp 10 differentiate their products and therefore
other factors such as branding and advertising spend can become more significant.
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8l. Other issues such as:
. the extent to which customers can exercise countervailing buyer power
when dealing with suppliers;
. the rate of ‘churn’ of customers ~ which could be taken to indicate that
customers were actively switching between suppliers;
N mofmm&gmmlmg-mmeamnﬂhis
particular market; ,
. the importance of branding (¢.g. brand loyalty/reputation effects);
. theimpamtoﬁmsofbcingahletooﬂ‘u'lmpletepmfnlioof
services 10 customers;
anallheimpunmainmingmmpuiﬁun'mmleeomsmrkeu.

Leased line access

82. hmlmdﬁmmmmamajwmofmsﬂmmbigﬁ:msmam

mmisecomvﬂlingbumpowwhendmﬁngwithmﬂ'MSmdemmyhhs

impmmTMtheh-hnuscexpuﬁsemadvisemandannmﬁmummdeonﬂiﬁm

mmmmmﬂmﬁwmﬁdetthkamﬁciﬂﬂrﬁg-mof&m

b@guﬂmmmS{mﬁﬂnmmﬁmgommad}woﬁaMnulmof
der.

Dial-up sceess

‘83. TheTAdmmkhmmmtﬂmmechnnmbermemdnf_

October 1998 for year-to-date was much higher than in other telecommunications services (it
m-é)which:hnmthemmdwﬂ]inpwof customers to switch ISPs. This is the
buyupowwinthismum-justmwﬂkwifmpriceorsen'iceisnotright.'l'helengﬁlof
contract in the Internet market is usually one month which means that customers are free to
maove at will

84. In addition, we have to recognise that individual Internet users are relatively less
knowledgeable and more affected by brand name recogaition, intensive sales netwozk and
advertisements of the suppliers. HKTIMS has at this point access to 50 HKTCSL shops but
mwhmmcs-(mmmmwmmrmmd).mm
the wansaction may put the other competitors in relative disadvantages when extending their
competitive forces and market shares versus the combined entity in the short to medium term.

2]
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The combined entity therefore would have the ability and inceative to adjust its behaviours
unilaterally, including pricing and advertising strategies, to squeeze existing and potential
competitors after the transaction. Competition in the relevant market will therefore be impeded.
- Under such circumstances, imposition of conditions on the transaction would be appropriate.

8s. Concern has also been expressed about the market power that would be
commanded by HKTIMS in the web-posting market mainly because any content provider,
advertiser or e-commerce operator would naturally choose an ISP which provides access
service to the majority of the Internet users in Hong Kong. This was based on the assumption
that an Internet user would programme the home page of the ISP as the start-up page of its

- browser, either as a result of the browser provided by the ISP being so programmed or the user
would normally select the ISP supplying access as the start-up page. The TA considers that this
assumption is not necessarily valid. Firstly, any web side is accessible to any Internet user
irrespective of which ISP is used to host the website, For a website hosted by a local ISP, any
delay caused by the need to route traffic through the intra-Hong Kong Internet exchange would
be insignificant and not noticeable to the users. Secondly, with the availability of facilities from
browsers to “memorise” favourite websites, the advantage gained by being on the home page of
the ISP with the largest access customer size would be minimal. Thirdly, the targets of the web-
pesting activities are presumably the group of customers who use the Internet to do transactions
and this group of customers are also expected to be those who are more comfortable with
computer or Internet usage. For this particular group of customers, the re-programming of the
start-up page of the browsers would be a relatively straightforward task. Thus the TA does ot
agree that HKTIMS would necessarily command market power that its competitors could not
match by virtue of the customer size if the transaction is approved.

86. Nevertheless, considering that there were a total of 131 licensed ISPs as at the end
of September 1998, the number of ncw entrants has been increasing, and that set-up cost of the
Internet business is relatively low, it remains questionable that a dominant positioh by the
combined entity could be maintained in the long term. Well-branded and large international
Internet service providers could easily set up or expand their presence in the relevant market
and compete under their strong financial and technological backups. There are already
indications in the market that such overseas players are planning to enter the Houg Koog
market in the new year. The contestability theary supports that free or easy entry could form an
effective mean to ensure competitive behaviours in the relevant market even under a current
monopoly or highly dominant market structure,
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8. Thsfangroﬁngmbusofummdthunpidchngesinthemhnolonmd
lihmﬁdumgdnwmmmmthenlmtmmmmwmm
ﬁmﬁuﬁngofthemnmmhﬂitymmmmﬁngmaﬁmmp:ﬁﬁvebmﬁmbym
combined entity less feasible not only in the loag term but also not in the short or medium
term. As such, the TA’s constant review of the market development and adjustments on the
conditions adhered to the transaction would be necessary.

8. The TA is in no way wishing 10 regulate the Internet market but he is satisfied that
thereis a realistic threat as the market currently stands, both in terms of market competition,
the participants’ power to inject cash into the Internet market, and the effects that this could
have on the Internet market of Hong Kong and consumers if HKTIMS was to behave in 2 way
that was aimed at reducing competition. He is therefore proposing to introduce a condition that
is in the form of a prohibition of activities carricd an which have, or are likely to have, the
objeawe&aofpnmﬁng,rmicﬁngordimﬁngwmpeﬁﬁmmmmmhsthe
abuse of a dominant position and clarifies the position concerning agreements and concerted
practices where there is an appreciable effect on competition. The probibition rests on the
economic effect of the behaviour, not its legal form. This means that the condition does not
have the effect of prohibiting specific types of behaviour. In all cases an assessment of the anti-
competitive effects of the behaviour is a necessary step in deciding if a particular action is
probibited,

89. This way the TA will neither restrict the flexibility of HKTIMS to be a effective
player in the market nor allow it to act anti-competitively either by abusing its power or by
entering into agreements that have the object or effect of preventing or restricting competition.
This second element of the prohibition is a clarification of the existing obligations that
HKTIMS and other PNETS licensees have. The TA therefore proposes to introduce the

"SC17 Withow prejudice to the generality of General Condition 7 and Special Condition 13 of
this licence, where the licensee is, in the reasonable opinion of the Telecommunications
Awshority, in a dominant position with respect to a markst for the service, it shall nor
engage in conduct which has the purpose of preventing or substantially restricting
competition in a market for the provision or acquisition of the service or
telecommunicarion installations or apparatus.”

g4
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Other Markets

9L

93.

TheTAhmconsidmdwhatifmyuﬂmmhtswbecMiﬁeduaﬂ’md
mmmmmmmmmmwmmuam.mm
aivuﬁsinaandumm.mmishowmaﬁsﬁedtmmhism&ymin
mnstmupmofmwhbiggueemmicmarMorthatﬁ:ymw
msmunhaﬁmnhtdmm—mmhuadvuﬂdng—mdwnﬁqmm
within his jurisdiction.

mmmrammmncwmmmmmmmum

: whi:hmuictscompeﬁﬁoninth:mmmmmﬁaﬁwsmkﬂ—mupuﬁveofme

whieumm—falkuiﬂﬁnﬂnmamezﬂCmdiﬁon?oﬂhemS
Jicence and as such open to the scrutiny of the TA.

Concemns have been expressed by a mumber of market players on the effect that the
m@ﬂdhmh&ﬂmmm&mymmmdmm
would monopolise agreements, enter into exclusive deals so that'it would exclude the
rest of the ISPs. TheTAissaﬁsﬁadthnifHKTNS'wtomtﬂintoeommiﬂ
agreements that restrict competition etc they would be subject to the provisions of
General Condition 7.

H:ishowevusaﬁsﬁedMEnﬁcﬂoﬁhemﬂkdshmoﬁhcmwwﬁqr,iﬁtmw
mli:mmywhagrmem.hwuldhmauﬂome&ctonmmntetmdﬂ:
mmsﬂeisthucfomp:oposingwingmﬁnghiswmwimpmawnﬁﬁm
Mwﬂdmmmdm@uwmm:wmwﬁmm
emuinainwmeemenmwcotﬂdhmmateffect

Related or Vertical markets

9%4.

The TA considers that the following are related markets to which he should have regard
in considering the effects of this ransaction:

PSTN Telephony;

Leased lines;

Backbone access.
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95. The TA is aware of the concerns expressed about the relation of HKTIMS with Hoog
Kong Telecommunications (HKT) group. neconmisnrhethermﬂ‘asthemmgm
Woﬂﬁﬂ%mwdﬁcﬂiﬂumﬁmﬁuum,mhumwwkhgm
snbsidinﬁon,mdverﬁcalmicﬁomwgiveI'IKHMSanunfairadmnge.

9. TheTAissaﬁsﬁedthuinnlnimhtheldephmy.lundlineandbukhnnumm
mmmmmmmmuemmwmmmmwmm
mdsﬁngdﬁomhipﬁombdngmdlﬁw&vdymﬁ&dwmﬁdﬁmth&ﬁm
obligations. Telephony andleuedﬁmmregmdmiusmﬂq%inhpﬁmmothnm
mmmeummmrAmMMmmmmwwﬁn
affected the current situation. muummmmmﬁﬁmmmrmsmwm
for the TMogmthisco.nsentwingotoensmethatany vertical relationship that might exist
mnmheabzmd.lthhaﬁmmaddiﬁondﬂfemd(boumup)mthecﬁsﬁngmmm
eﬁmhﬁeﬁmofothqmunbmoflhemm(mpdown}

97. TheTAismmeonoemedlbmnﬂufamhatnlthoughMMSisnmaproﬁtmﬁng

such a possibility it may still possible for HKT to provide preferential loans to HKTIMS and that
can be an indirect cross-subsidisatiop, '

98. MTAthudmedoumtmlyhmdmmﬁwmmdmdymﬂimem
Special Condition ]2 and l4'oﬂlK’I‘lMS'licmeemdwillgivc ﬁ.lnh:roonsidmﬁonlnreq'ni:ing

‘Conditions 12 and 14 of HKTIMS's licence provide as follows:
1. m ncﬁnmanmhnym arrangement or understanding, whether



