File Ref.: L/M (25) to TAR 2/2091/78 IV

LEGISLATIVE COUNCIL BRIEF

Travel Industry Compensation Fund
(Amount of Ex gratia Payments and Financial Penalty)
(Amendment) Rules 1998

INTRODUCTION
The Travel Industry Compensation Fund (TICF) Management Board (the
Board) has made the Travel Industry Compensation Fund (Amount of Ex Gratia Payments
Annex A and Financial Penalty) (Amendment) Rules 1998 at Annex A to specify the circumstances in
which an overseas relative or a former spouse of an outbound traveller injured or killed in
accidents whilst touring abroad may be granted an ex gratia payment.

BACKGROUND AND ARGUMENT

2. Under section 32G(2) of the Travel Agents Ordinance (the TAO), the Board
may, after consulting the Financial Secretary, make rules specifying the circumstances in
which an outbound traveller may apply for or be paid an ex gratia payment. The current

Annex B TICF (Amount of Ex Gratia Payments and Financial Penalty) Rules (the Rules) (at Annex B)
specify, inter alia, the grant of ex gratia payment to an outbound traveller who suffers
personal injury or death while touring abroad.

3. After reviewing the Manila Bay accident which occurred in August 1997 and which
resulted in the death of seven tour members from Hong Kong, the Advisory Committee on
Travel Agents (ACTA) and the Board have found that two cases should merit ex gratia
assistance under the TICF but do not qualify under the existing rules. In these cases, the
relatives (a former husband in one case and a brother in the other) of two deceased victims
had to come to Hong Kong from Japan and Singapore respectively to arrange for the funerals,
and in one case, also to look after an orphaned child. They were either the sole or the closest
relatives of the deceased. However, a former spouse is not defined as a “relative” under the
Rules. In addition, the Rules only provide for assistance for visits by relatives to the places
of accident outside Hong Kong.



AMENDMENT RULES

4. Having consulted the Financial Secretary, the Board has made the Amendment

Rules at Annex A to address the problems set out in paragraph 3.

5. The Amendment Rules specify the circumstances in which an overseas relative

or a former spouse of an outbound traveller injured or killed in accidents whilst touring abroad

may be granted an ex gratia payment. Specifically, they include three additional items of

“relevant expenses” to section 5C, viz:

(i)

(i)

(i)

if a deceased or injured outbound traveller does not have any relatives,
expenses reasonably incurred by a former spouse of the traveller in
visiting the relevant country for a purpose connected with the traveller’s

death or injury;

expenses reasonably incurred by not more than two relatives of a
deceased outbound traveller in visiting Hong Kong for a purpose
connected with the traveller’s death, but only if there is no relative or

former spouse of the traveller residing in Hong Kong; and

if a deceased outbound traveller does not have any relatives, expenses
reasonably incurred by a former spouse of the traveller in visiting Hong

Kong for a purpose connected with the traveller’s death.

6. The opportunity is also taken to define more clearly the term “relative”.

7. Consequent to the above amendments, the relevant application forms for use in

claiming the ex gratia payments as shown in the Schedule to the TICF (Procedure for Ex

gratia Payments) Rules are amended accordingly.



PUBLIC CONSULTATION

8. The ACTA, on which the Travel Industry Council of Hong Kong and the

Consumer Council, among others, are represented has been consulted and is supportive of the

proposal.

BASIC LAW IMPLICATIONS

9. The Department of Justice advises that the Amendment Rules are consistent

with the Basic Law.

HUMAN RIGHTS IMPLICATIONS

10. The Department of Justice advises that the Amendment Rules have no human

rights implications.

BINDING EFFECT

11. The provisions which are amended by the Amendment Rules do not bind the
State by express provision.

FINANCIAL AND STAFFING IMPLICATIONS

12. The amendments will have no financial or staffing implications for

Government as the TICF is self-financing and derives its income mainly from levy imposed

on outbound package tour fares.

ECONOMIC IMPLICATIONS

13. There will be no economic implications.



LEGISLATIVE TIMETABLE

14, The legislative timetable will be as follows -
Publication in Gazette 24 December 1998
Tabling in the Legislative Council 6 January 1999
PUBLICITY
15. A press release will be issued on 23 December 1998 to explain to the public the

various amendments to the Rules.

ENQUIRIES

16. Enquiries on this brief may be directed to Mr HUI Sin-chun, Registrar of
Travel Agents, at telephone number 2918 75609.

Trade and Industry Bureau
21 December 1998



Annex A

TRAVEL INDUSTRY COMPENSATION FUND (AMOUNT OF EX GRATIA
PAYMENTS AND FINANCIAL PENALTY)
(AMENDMENT) RULES 1998

(Made by the Travel Industry Compensation Fund Management Board
after consulting the Financial Secretary under
section 32G(2) of the Travel Agents
Ordinance (Cap. 218))

1. Interpretation
Section 2 of the Travel Industry Compensation Fund (Amount of Ex gratia Payments
and Financial Penalty) Rules (Cap. 218 sub. leg.) is amended -
@) by repealing the definition of “relative” and substituting -
““relative” (7J&), in relation to an outbound traveller, means -
@) a Spouse;
(b)  aparent, step-parent, or guardian;
(© a spouse’s parent, step-parent or guardian;
(d)  agrandparent or great-grandparent;
(e) a child or a ward of court under the care
and control of the outbound traveller;
( a stepchild or a ward of court under the
care and control of the outbound

traveller’s spouse;
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(9) a grandchild;

(h)  ason-in-law or daughter-in-law;

(i) a brother or sister;

() a spouse’s brother or sister;

(k) a brother’s or sister’s spouse;

() a half-brother or half-sister;

(m)  astep-brother or step-sister;

(n) a brother’s or sister’s child;

(o) a parent’s brother or sister;

(p) a parent’s brother’s spouse or parent’s
sister’s spouse; or

Q) a parent’s brother’s child or parent’s
sister’s child;”;

(b) by adding -
““spouse” (ficfH), in relation to a person, includes -
@) a concubine of the person; and
(b)  aperson with whom the person is

cohabiting as husband or wife;”.

Amount of ex gratia payment

Section ??? is amended in the Table by adding -
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“(d) if a deceased or injured outbound $ 20,000
traveller does not have any relatives,
expenses reasonably incurred by a former
spouse of the traveller in visiting the
relevant country for a purpose connected

with the traveller’s death or injury

(e expenses reasonably incurred by not $ 20,000
more than 2 relatives of a deceased per
outbound traveller in visiting Hong Kong relative

for a purpose connected with the
traveller’s death, but only if there is no
relative or former spouse of the traveller
residing in Hong Kong
()] if a deceased outbound traveller does not $20,000”.
have any relatives, expenses reasonably
incurred by a former spouse of the traveller
in visiting Hong Kong for a purpose

connected with the traveller’s death

Consequential Amendments

Travel Industry Compensation Fund (Procedure
for Ex gratia Payments) Rules

3. Schedule amended
The Schedule to the Travel Industry Compensation Fund (Procedure for Ex gratia
Payments) Rules (Cap. 218 sub. leg.) is amended -
@ in Form C, in paragraph 3(b)(ii) -



Page 4

(i) (A) by repealing “relative(s)” and substituting
“*relative(s)/former spouse’;
(B) by repealing “relative” and substituting “*relative/former
spouse”;
(i) by adding “(in the case of a relative)” after “Relationship with
me”’;
(b) in Form D, in the Annex, in paragraph 3(b) -
(i) (A) by repealing “relative(s)” and substituting ‘“*relative(s)
/former spouse’;
(B) by repealing “relative” and substituting “*relative/former
spouse”;
(i) by adding “(in the case of a relative)” after “Relationship with
me”’;
(© in Form E, in paragraph 4(b)(iii) -
(i) (A) by repealing “relative(s)” and substituting
“*relative(s)/former spouse”;
(B) by repealing “relative” and substituting “*relative/former
spouse”;

(i) by adding “(in the case of a relative)” after “Relationship with

the *infant/deceased”.
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Chairman,
Travel Industry Compensation
Fund Management Board

15 December 1998

Explanatory Note
Section 1 modifies the presentation of the definition of “relative”.
2. Section 2 extends the coverage of “relevant expenses” so that a former spouse of an
outbound traveller or a relative of the traveller resiting outside Hong Kong may be granted an
ex gratia payment in respect of the traveller.

3. Section 3 makes consequential amendments to relevant application forms.
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'I’RAVEL INDUSTRY COMPENSATION IFUND (AMOUNT
O EX GRATIA PAYMENTS AND FINANCIAL
PENALTY) RULIES
(Cap. 218, scction 32G(2))

12 Junuary 1994] 1N 77 of 1994

Lo (Omitted as spent)

2. Interpretntion

I these Rules, unless the context otherwise requifes—

. Maccident” (84 means an accident deseribed in scetion SA; (LN 104 of

1996) .
“application™ (&1 - DRI Das the meaning assigned (o it by scetion 2 of the
Rules; . .
“judgment™ (I - S has the meaning assigngd to it by- scclion 2 of the
Rules; '

; “prool of debt” (FUKMWIL) has the meaning assigned to it by scetion 2 of the

Rules;
“relative” (MR means—

(1) spouse (including a concubing);

(&) cohabitee, that is to say, o person who at the date of the injury
to or death of (as the case miy be) the outbound (raveller wis
living with the outhound travéller as the wile or husband of the
outbound traveller; .

(¢} parent, step-parent, fawlul puardian;

() spouse’s parent, spouse’s slep-pivent, spouse’s Luwfl puandinn;

(¢) prandpatent, great-grpndparent;

(/) child, ward of comt;

(g) spouse's child, spouse’s ward of courl;

() grandchild:

(i) child’s spouse;

(j) VUrother, sister;

(k) spouse's brother, spouse’s sister;

() hall-brother, half-sister;

(m) step-brother, step-sister;

() brother's spouse, sisler's spouse;
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E2 CAP. 218

Travel Idusiry Cunyu’umliun Frnd
(Amount of Ex gratia Paymients and
Financlal Penalty) Rules

|Subsidinry]

(0) brother's child, sister's child;

(p) parent's brother, parenl’s sister;

(q) parenl’s brolher's spouse, parent’s sisler’s spouse;

(ry parent’s brother's child, parent’s sister’s chilldy,  (L.N. 104 of
1996) .

“relevant country” (fTIRMA) means the counlry or the place outside Hong
Kong where the accident occurred; (LN, 104 of 1996)

“relevant expenses” (ATBRIN ) mcans the cxpcnsés deseribed in section 5C;
(L.N. 104 of 1996)

“the Rules” (HOTRIFELN) means the Travel Industry ‘Compensation TFund
(Procedure for Ex gralia Payments) Rules (Cnp. 218 sub, leg.)s

“Lravel ngent” (BRTT LML) hias the meaning nssigned (o it by section 32A of the
Ordinance;

wansatisfied” iR K) in retation to n proof of debt means—

() in the case of a winding up, that after the conclusion of the
winding up, the full amount for which the proof of debt was
admitied by the liquidator under the Companics (Winding-up)
Rules (Cap. 32 sub. leg.) has not been paid;.

(b) in the casc of a bankruptey, that after the payment of a final
dividend, the full amount for which the proof of debt wis admitted
by the Official Receiver or the trustee in bankruptey under the
Proof of Debts Rules (Cap. 6 sub. leg.), has not been paric.

PART I

x GRATIA PAYMENTS IN RESPECT OF
AN OuTHOUND FARE . .
(L.N.-104 of 1996)

2A. Applieation (Part 1)
This Part shall apply to an ex pratin payment for the purposes of seetion
321 of the Qrdinunee i relntion to a foss suflered invespect ol nu outhound

fare.
(L.N. 104 of 1996)

3. When an application mny be mnde

An applicalion may be made by an outhound traveller ar on his behall for
the purposes of section 3212 of the Ordinance in relation Lo a loss sullered in

respect of an outbound fure.
(1 N. 104 of 1996)
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[Subsidinry)

4. Awmount of ex gratia payment (J"u.
G

Any ex gratia payment under this Part shall be 8% of the outbonnd fure

in respect of which the upplication for the payment is made,
(L.N. 104 of 1996)

5. Clreumstances of pnyment

(1) Anex gratin payment under this Part may be made to or on behalf of

an outbound truveller if, nind only if— (LN 104 of 1996)

() in-the cuse where an application is submitted with o Judgment,
such judgment is wnsafisficd and it ippenrs to the Hoard that
reasonable clforts huve been made lo enforee il;

(b) in the cnse where an application is submitted with evidence of a
proofl of debt—

(i) any right to a dividend under (he prool” of debt has been
nssigned in writing to the Doard; and
(ii) the Bonrd is indemnified— o
(A) 1o the extent ol the mmount of 1he ex gratia payment in
the event of the prool of debt being rejecied; or
(D) to the extent of the difference between the cx gratii
pityment and 80% of the amount of the proof of debt
admitted in the event of the amowmt admitied being less

g than the ex gratia payment,

" (2) Where, by reason of an assignment under subsection (1)(0)(D), the
amount of a dividend received by the Doard is in excess-of the amount of (he
ex gradia payment concerned, the Board shall pity to the relevint npplicant the
amount of such cxcess. '

PART 11

X GRATIA PAYMENTS IN RESPECT OF
AN ACCIDENT

SAC Applieation (Part 11)

(1) This Part shall apply 1o an ex gratian payment for the purposes of
section 3213 of the Ordinance in relation fo a loss suffered in respeet of an
accident which nrises out of and in the course of nn outbound travel service
and which results in the death of, or personal injury sustiined by an outhound
traveller,

(2) Anaccident which arises out of and in the course of un aclivity which
is not provided or organized by the travel igent coneerned shall be disregnrded
for the purposes of subscction (1).
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4 CAD. 218 Tiavel Industry Compenvathon Fund
; (Amowunt of Ex gratle Payments and
Financtal Penalty) Rules

[Subsidiary]

58. When an applicatlon may be made

(1) An application may be made Ly an outbound traveller or on his
behalf for the purposes of seclion 32E of the Ordinance in relation (o i loss
described in section 5A.

(2) A loss in relation to which an upplication under subsection (1) may
be made shall be limited to the relevant expensces actually incurred,

5C. Amount of ex gratia payment

Any ex gratia payment under this 'art shall be subject in respect of ench
lype of relevant expenses to the maximum amount sel oul in colomn 2 of the
Table as (ollows—

TABLI
Column 1 Column 2
{a) medical expenses reasonably incurred in the relevant $100,000
country in respect of nn accident
(b) expenses reasonably incurred in the relevant counlry $ 40,000

in relation to the funeral of an outbound traveller or
incurred in relation lo the delivery bnck to ITong Kong
of the dead body of the outbound traveller (including
ashes resulling from cremation thercol), in a case where
the accident resulls in the death of the outbound

traveller
(c) expenses reasonably incurred by up to 2 relutives of an $20,000 per
outbound traveller for paying visits (o the 1elevant relative

counlry for a purpose relating to or conscquent upon
the death of or personal injury sustained by the
outbound traveller

5D. Clreumstances of payment

Ancex gratin payment under this Pact may be mande to or in respect of an
outbound traveller if, nnd only if, the application is nccompanicd by
(1) a declaration in writing Ly (he applicant or, as the case may be,
the person on whose behalf the application is made, as to—
(i) whether he or any other person has received any damages
or compensation in respect of the relevant expenses incurred
in relation to the accident; and
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2! (ii) whether he or any other person has made any claim or ITOF 5 &
i‘ inslituted any legal proccedings in tespect of those relevant s

)! expenses; and
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