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MR HOWARD YOUNG: Madam President, since those who decide to trade
with China after its accession to the World Trade Organization would include
foreign companies with branches in Hong Kong, and also since we hope that
multi-national corporations will use Hong Kong as a base to trade with China, I
would thus like to know whether the Business InfoCentre and the websites,
referred to by the Secretary in items (i) and (ii) of part (a) of the main reply,
would include information in non-Chinese languages as well, as I believe that the
Chinese Government sometimes does publish trade information in English and
also in French?

SECRETARY FOR TRADE AND INDUSTRY: Madam President, I am sure
that where possible, the two websites will include information in English.  But
when it comes to regulations and laws written in the Chinese language, I am not
so sure what the situation would be.  I will make inquiries and give Mr
YOUNG a written reply in due course. I

Implementation of School Improvement Programme
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28

47
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( ) 2004

Appendix A

List of schools with project cost not exceeding 1/3 of the construction cost of a
new school (19 schools)

9

Secondary Schools (9 schools)
9

Lingnan Dr Chung Wing Kwong Mem Sec School
Yu Chun Keung Memorial College
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HK Chinese Women's Club College
Canossa College
Carmel Secondary School
PLK Vicwood KT Chong Sixth Form College
Pooi Tun Secondary School
TWGHs Lee Ching Dea Memorial College
Sing Yin Secondary School

Primary Schools (10 schools)
0

FDBWA Yan Kow School
Precious Blood Primary School (Wah Fu)
Sin To School
Mong Wong Far Yok Memorial Primary School

TWGHs Lo Yu Chik Primary School
Li Cheng Uk Government Primary School
Sir Ellis Kadoorie Primary School
SKH Chu Yan Primary School
Wong Tai Sin Catholic Primary School
Castle Peak Catholic Primary School

Appendix B

List of schools recommended for reduced scope of works and pending consent
from schools (28 schools)

28

Secondary Schools (19 schools)
9

MFC Prevocational School (Chai Wan)
Caritas St Paul Prevocational School
Valtorta College
PLK 1984 College
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Tsung Tsin College
TWGHs Kwok Yat Wai Prevocational School
Wong Shiu Chi Secondary School
YCH Tung Chi Ying Memorial Secondary School
Christian Alliance College
Chiu Lut Sau Memorial Secondary School
Clementi Secondary School
Helen Liang Memorial Secondary School-Sha Tin
Kwun Tong Government Secondary School
Shatin Government Secondary School
Shau Kei Wan Government School
Sir Ellis Kadoorie Secondary School-Sha Tin
South Tuen Mun Secondary School
Tseung Kwan O Government Secondary School
Tsuen Wan Government Secondary School

Primary Schools (9 schools)
9

St. Joseph's Primary School
Building Contractors' Association School
St Rose of Lima's Primary School
Apleichau St Peter's Catholic Primary School
Cheung Chau Church Kam Kong Primary School
Lee Chi Tat Memorial School
Shan Tsui Public School
STFA Ho Yat Tung Primary School
Yuen Kong School

8

4 5 8 390 390

2004
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Non-payment of Wages by Contractors of Public Works
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Venue Rental Charges of Hong Kong Convention and Exhibition Centre
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Work of the Special Adviser to the Chief Executive
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Promoting Long-term Employment of Workers in Construction Industry
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WRITTEN ANSWERS TO QUESTIONS

Bureaucracy in Government Departments

7.7.7.7.
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978978978978 (((( ))))

Implementation of the Labour Relations (Public Service) Convention 1978

8.8.8.8. MR LEE CHEUK-YAN: Madam President, the Labour Relations (Public
Service) Convention 1978 (International Labour Organization Convention No.
151) (the Convention) has been applied to Hong Kong without modification since
1981.  In this connection, will the Government inform this Council of the laws,
regulations and policies that have been made in order to implement each of the
following provisions of the Convention:

(a) protection against acts of anti-union discrimination, as stipulated in
Article 4;

  
(b) protection for public employees' organizations against any acts of

interference by a public authority, as stipulated in Article 5;
  

(c) facilities to be afforded to public employees' organizations in order
to enable them to carry out their functions promptly and efficiently,
as stipulated in Article 6;

  
(d) participation of public employees' organizations in determining the

terms and conditions of employment, as stipulated in Article 7; and

(e) procedure for settling disputes arising in connection with the
determination of terms and conditions of employment, as stipulated
in Article 8?

SECRETARY FOR THE CIVIL SERVICE: Madam President, the
Convention applies to all persons employed by public authorities.  The
following are laws, regulations and policies that are in force to implement each
of the quoted provisions of the Convention:
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(a) "Protection against acts of anti-union discrimination"  Article 4

(i) Article 27 of the Basic Law provides that Hong Kong resident
(of which civil servants are one group) shall have freedom of
association; and the right and freedom to form and join trade
unions.

(ii) Apart from members of the Police Force, a civil servant is
allowed to join any organizations for the purpose of
promoting the well-being of civil servants.  Such
organizations may be registered as legal bodies under either
the Trade Union Ordinance (Cap. 332) or the Societies
Ordinance (Cap. 151).

Members of the Police Force are prohibited by section 8 of
the Police Force Ordinance (Cap. 232) from joining any trade
unions.  This restriction does not contravene the provisions
which guarantee the right to freedom of association under
Article 18 in the Hong Kong Bill of Rights Ordinance (Cap.
383) (the Ordinance) and Article 22 of the International
Convention on Civil and Political Rights (ICCPR).  Article
18(2) in the Ordinance and Article 22(2) of the ICCPR specify
that these Articles shall not prevent the imposition of lawful
restrictions on members of the Police Force in their exercise
of the right of freedom of association.  This freedom
includes, under Article 18 (1) in the Ordinance and Article
22(1) of the ICCPR, the right to form and join trade unions.
Nevertheless, the Commissioner of Police has recognized
staff associations composed only of police officers.  The
Commissioner has also sought the advice of these associations
on matters related to the welfare and conditions of service of
police officers.

(iii) Sections 21B and 21C of the Employment Ordinance (Cap. 57)
protect workers against anti-union discrimination.  Though
the Government is not bound by the Employment Ordinance,
the principles of the two sections of the Employment
Ordinance have been adopted in protecting civil servants
against anti-union discrimination.
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(b) "Protection for public employees' organizations against any acts of
interference by a public authority"  Article 5

It is the Government's policy not to interfere with the establishment,
functioning or administration of civil servant associations or unions.
They have autonomy in running their own affairs.

(c) "Facilities to be afforded to public employees' organizations in
order to enable them to carry out their functions promptly and
efficiently"  Article 6

(i) Staff side representatives of various civil service central
consultative councils and government departmental
consultative committees are released from their normal duties
to attend meetings of these councils and committees.  Office
bearers of staff associations are also permitted to attend a
reasonable amount of association activities during office
hours.

(ii) Office bearers of civil service staff associations are given a set
amount of authorized absence to attend labour education
related conferences, seminars and training courses.

(iii) It is the Government's policy to allow civil service staff
associations and unions to use, subject to availability, office
premises for the purpose of meetings and other activities.

(d) "Participation of public employees' organizations in determining the
terms and conditions of employment"  Article 7

There is a well-established consultative machinery within the Civil
Service, comprising the Central Staff Consultative Councils and the
Departmental Consultative Committees.  It is the Government's
policy to consult the Staff Sides of the four Central Councils on any
significant change to the terms and conditions of service which
affects a substantial part of the Civil Service as a whole.
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(e) "Procedures for settling disputes arising in connection with the
determination of terms and conditions of employment"  Article 8

(i) It is the Government's policy to settle disputes through
consultation and continued dialogue.

(ii) Where disputes on proposals about significant change in
conditions of service affecting a substantial part of the Civil
Service cannot be resolved, and after exhausting proper
consultation and other existing administrative channels, the
matter may be referred to an independent Committee of
Inquiry formed under the 1968 Agreement made between the
Government and the three staff associations of the Senior
Civil Service Council, namely, the Hong Kong Chinese Civil
Servants' Association, the Senior Non-expatriate officers'
Association and the Association of Expatriate Civil Servants
of Hong Kong.

Consultancy Studies on Agricultural and Fishing Industries
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Occupational Accidents within Premises of Eateries
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Hawkers Control in Public Rental Housing Estates Sold under TPS
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(i)

(ii)
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Using Radio Broadcast as a Means of Instruction for Continuing Education
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West Kowloon Drainage Improvement Project

3.3.3.3.

7

Disputes on Village Boundaries in the New Territories
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Business Trips to Hong Kong Made by Mainland Businessmen
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Property Development Projects along MTR Lines
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Social and Environmental Implications on Hong Kong by China's Accession
to WTO

7.7.7.7. MISS CHRISTINE LOH: Madam President, will the Government inform
this Council whether it has commissioned a detailed study on the social and
environmental implications on Hong Kong brought about by China's accession to
the World Trade Organization (WTO) and opening up of its markets; if so, of the
results of the study; if not, whether it has plans to do so and the details of the
plans, as well as the expected date of completion of its study?
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SECRETARY FOR TRADE AND INDUSTRY: Madam President, although
China has concluded a bilateral agreement with the United States on the terms of
China's accession to the WTO, the contents of that agreement have not yet been
made public.  Furthermore, China has yet to conclude bilateral agreements with
20 other members of the WTO, including especially the European Union, which
is one of China's major trading partners.

Any detailed study on the social and environmental implications for Hong
Kong is not possible until the contents of all of China's bilateral agreements are
available.

Where the environment is concerned, it is not anticipated that there would
be any direct, adverse environmental implications for Hong Kong as a result of
the accession of China to the WTO.  Nonetheless, it is acknowledged that if
WTO accession leads to a growth in the volume of trade between China
(especially Guangdong Province) and other WTO members, then there may be
environmental implications for Hong Kong.  There is a possibility that
increased economic and trading activity in Guangdong will lead to increased air
and water emissions that would affect Hong Kong.  We have already established
a mechanism for Hong Kong and Guangdong to co-operate in six areas of
environmental protection, including air pollution and water quality in the Pearl
River Delta Region.  This mechanism will be able to respond to any increased
pressures that may arise on account of WTO accession.  As far as individual
cross-boundary infrastructure projects, such as road, rail or bridges, are
concerned, all would be subject to environmental impact assessment studies.

With regard to social implications, concerns have been expressed in some
quarters that there might be an unfavourable impact on employment in Hong
Kong.  However, a detailed study on the possible impact on employment is not
possible at this stage because of the absence of details of the terms under which
China will be acceding to the WTO.

When such details are available, the Government will consider whether a
meaningful assessment on any possible impact on the employment situation in
Hong Kong can be conducted.



  2000200020002000 5555

LEGISLATIVE COUNCIL  5 January 200060

Since there are uncertainties regarding the timing of the conclusion of
China's other bilateral agreements and of China's accession to the WTO, the
Government is at present unable to indicate an expected timing for conducting
such a study.

Meetings of the Chief Executive with the Chief Justice of CFA
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BILLS

First Reading of Bill
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SECURITIES (AMENDMENT) BILL 1999
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Bill read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.

Second Reading of Bill
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999



  2000200020002000 5555

LEGISLATIVE COUNCIL  5 January 200064

80

6



  2000200020002000 5555

LEGISLATIVE COUNCIL  5 January 2000 65

999

Resumption of Second Reading Debate on Bill

999

999999999999

ARBITRATION (AMENDMENT) BILL 1999
  

999999999999 7777 7777

Resumption of debate on Second Reading which was moved on 7 July 1999

999

MISS MARGARET NG: Madam President, in my capacity as Chairman of the
Bills Committee on the Arbitration (Amendment) Bill 1999, I would like to give
a brief report on the deliberations of the Bills Committee.

The Arbitration (Amendment) Bill 1999 seeks to amend the Arbitration
Ordinance to give effect to the agreed Arrangement on the reciprocal
enforcement of arbitral awards between the Mainland and the Hong Kong Special
Administrative Region (the Arrangement).  The Arrangement sets out in detail
the procedural requirements for enforcement and the grounds for refusal of
enforcement.  It generally reflects the practice before 1 July 1997 under and the
spirit of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (known as the "New York Convention").
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The Bills Committee has considered the application of the Bill.  Some
members have pointed out that under the principle of presumption of exclusion in
section 66 of the Interpretation and General Clauses Ordinance (Cap. 1), the
"State" including the Government of the Hong Kong Special Administrative
Region (SAR) is not bound by statute save by express provisions.  As clause 9
of the Bill proposes to substitute section 47 of the Arbitration Ordinance with a
new section that does not expressly provide that State organs in Hong Kong and
the Government are bound by the Ordinance, they are presumed not to be bound
by the operation of section 66 of Cap. 1.  Members have doubts that the present
formulation in the Bill can reflect the policy intent that the SAR Government and
State organs in Hong Kong are bound by the Ordinance, and requested the
Administration to reconsider the drafting of clause 9.

The Administration confirms that clause 9 is drafted with the policy
intention in mind that the Ordinance, as amended by the Bill, would apply to any
individual or organ including the SAR Government or any office set up in the
SAR by the Central People's Government, as and when the party enters into or in
any way becomes involved in an arbitration agreement that is subject to Hong
Kong law.  However, the Administration agrees that there may be better ways
to reflect this policy intention.  In the light of members' views and having
regard to the expectation of the arbitration community that the Bill should be
enacted as soon as possible, the Administration has proposed to retain the
existing scope of application, that is by specifying in clause 9 that the Ordinance
binds the Government.  The Arbitration Ordinance will continue to work upon
this formulation until the Administration has come up with an appropriate
formula to extend the application of the Ordinance as mentioned above.  The
Bills Committee accepts the proposed arrangement.  Madam President, I hope
that the solution will come at an early date, or the international community will
be bound to wonder where the difficulty lies.

Members have also raised queries about the commencement date of the
Bill, which, according to clause 2(1), shall be a date appointed by the Secretary
for Justice.  The Administration has explained that, in accordance with the
Memorandum of Understanding on the Arrangement signed on 21 June 1999, it
will inform the mainland authorities in advance of the date of resumption of the
Second Reading debate on the Bill and give an indication of the commencement
date of the Bill.  The Supreme People's Court will within two weeks
promulgate the requisite judicial interpretation.  After the completion of action
by both parties, the Secretary for Justice will appoint the agreed date as the
commencement date of the Ordinance.
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Under the new Arrangement, awards made on the Mainland in accordance
with the Arbitration Law of the People's Republic of China (PRC) by mainland
arbitral authorities recognized by the State Council of the PRC will be
enforceable in the SAR.  As advised by the Administration, the list of
recognized arbitral bodies on the Mainland will be provided from time to time to
the SAR Government by the Legislative Affairs Office of the State Council
through the Hong Kong and Macao Affairs Office.  The Bills Committee
considers that the list of recognized mainland arbitral authorities should be
officially published in Hong Kong.  Having regard to this view, the
Administration has agreed to publish the list and any subsequent updated lists in
the form of a General Notice in the Gazette.  Accordingly, it will propose to
amend clause 5 of the Bill by adding a new section to provide for this
arrangement.

Regarding evidence that needs to be produced for enforcement of a
mainland award, the Bills Committee has sought clarification on why
"notarization and authentication materials" as specified in Article 4(3) of the
Arrangement are not specified under the proposed section 40D of the Arbitration
Ordinance.  On this point, the Administration has advised that Article 4(3) of
the Arrangement relates to an application made by a foreign legal entity or any
other foreign organization, while the proposed section 40D relates to an arbitral
award and arbitration agreement.  Article 6 of the Arrangement specifies that,
on application for enforcement, the relevant court shall handle the application
and enforce the award according to the legal procedure of the place of
enforcement.  The requirement of submitting the relevant notarization materials
is not specifically provided for in the Bill.  It would be up to the court, by virtue
of Order 73, Rule 10 of the Rules of High Court, to order additional information
including notarization materials as specified in the Arrangement.  Furthermore,
unlike the Civil Procedure Law of the PRC, SAR laws do not differentiate
between local and foreign legal entities.  Therefore, the question of requiring
additional notarization and authentication materials for foreign legal entities does
not arise.  The Administration has further explained that the Hong Kong courts
have all along accepted different practices for the purpose of a "duly
authenticated original award".  The operation of the proposed section 40D will
follow such practices which should be familiar to legal practitioners.
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The Bills Committee notes that under the proposed section 40E(2)(c) in
clause 5, enforcement of a mainland award may be refused if the person against
whom it is invoked proves that he was not given proper notice of the appointment
of the arbitrator or was otherwise unable to present his case.  The Bills
Committee shares the view of legal practitioners that the words "or of the
arbitration proceedings" should be added after "the appointment of the
arbitrator" to cover the situation where no proper notice of the arbitration
proceedings has been given.  To address the concern, the Administration has
agreed to amend the proposed section 40E(2)(c) as suggested by the Bills
Committee.

A submission made to the Bills Committee from the legal profession has
referred to a court case ruling given by Judge FINDLAY in 1998.  According
to the ruling, section 2GG of the Ordinance which provides for summary
enforcement (that is, by originating summons) applies only to awards made in
Hong Kong.  This is contrary to the view all along held by practitioners that
section 2GG should have the same effect as its predecessor, that is section 2H,
that the summary enforcement procedures apply to awards made either in or
outside Hong Kong.  The Bills Committee supports the proposal of practitioners
that section 2GG should be amended to provide that arbitration awards made
both in or outside Hong Kong are summarily enforceable in Hong Kong.

In considering this proposal, the Administration holds the view that the
effects of the proposed amendment have to be carefully assessed.  It advises that
the decision of the Court of Final Appeal (CFA) on a recent appeal case
concerning the enforcement in Hong Kong of a bankruptcy order made by a
Taiwanese court could have a bearing on how Taiwanese arbitral awards are to
be enforced in Hong Kong.  The Administration considers it desirable to defer
making any amendment to section 2GG until it has the opportunity to study the
CFA's judgment.  It proposes to take the matter forward at a later stage outside
the context of the present Bill.

Noting that the Administration will be reviewing the issue, the Bills
Committee considers that matters relating to section 2GG should be followed up
by the Panel on Administration of Justice and Legal Services at an appropriate
time.
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Finally, the Bills Committee has sought clarification as to how arbitral
awards between Hong Kong and Macau would be mutually enforced following
resumption of sovereignty of Macau by China on 20 December 1999.  The
Administration has explained that enforcement of arbitral awards between the
two jurisdictions is currently done through normal civil debt claims procedures in
the local courts.  In the meantime, the existing arrangement will prevail.  The
Bills Committee agrees that the issues relating to this subject should be followed
up by the Panel on Security and the Panel on Administration of Justice and Legal
Services, as appropriate, in due course.

Madam President, with these remarks, and subject to the amendments to
be moved by the Administration at the Committee stage, the Bills Committee
supports the resumption of the Second Reading debate on the Bill.
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SECRETARY FOR JUSTICE: Madam President, on 7 July 1999, I introduced
the Arbitration (Amendment) Bill 1999 into the Legislative Council.  The main
purpose of the Bill is to implement the Arrangement on the reciprocal
enforcement of arbitral awards between the Mainland and the Hong Kong Special
Administrative Region (the Arrangement).

I am grateful to the Honourable Miss Margaret NG, Chairman of the Bills
Committee, and to members of the Committee, for their thorough consideration
of the Bill in such an expeditious manner.  We have carefully considered the
views of the Committee and have incorporated their helpful suggestions into the
Committee stage amendments which I shall move later this afternoon.

During its scrutiny of the Bill, the Bills Committee raised a drafting point
concerning the proposed new section 40E(2)(c), which sets out the situations in
which the enforcement of a mainland award may be refused.  The Committee
pointed out that it was not clear whether enforcement may be refused where there
had been a failure to give proper notice of the arbitration proceedings to the other
party.  In view of the members' concern, and for the sake of clarity, we propose
to amend the proposed section under clause 5 to make it clear that the
enforcement may be refused in such circumstances.

The Arrangement specified that only awards made by the recognized
arbitral authorities in the Mainland would be enforceable in the Hong Kong
Special Administrative Region (SAR).  The list of the recognized arbitral
authorities is to be provided from time to time by the Legislative Affairs Office
of the State Council through the Hong Kong and Macao Affairs Office.  The
Bills Committee considered it desirable that these lists should be formally
published, in order to notify the public.  We agree with this suggestion and
propose to add a new provision under clause 5 of the Bill to spell out this
arrangement.

It is our policy intention that the application of the Arbitration Ordinance
should be extended to cover all persons and organs, including the SAR
Government and the offices set up by the Central Peoples' Government in Hong
Kong.  The Bill proposed a new application section to replace section 47 of the
Arbitration Ordinance, so that the Ordinance would be applicable to any
individual or organ as and when it enters into or becomes in any way involved in
an arbitration agreement that is subject to Hong Kong law.  However, we agree
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with the Bills Committee's view that the drafting of the proposed new section
might not be perfect, and that there may be better ways to reflect the policy
intention.  Practitioners in the arbitral field have also suggested that we
reconsider the proposed amendment and retain the existing binding effect
provision for the time being.  Taking into account these views, we propose to
retain the Ordinance's existing scope of application and only propose a minor
technical amendment to section 47 of the Ordinance.  That is to say the
Ordinance will continue to apply to the SAR Government.  The proposed minor
technical amendment is consequential upon the proposed repeal of Part III of the
Ordinance, that is, Enforcement of Certain Foreign Awards, pursuant to clause 4
of the Bill.  We will continue to work on an appropriate formula to carry out
our policy intention and extend the application of the Ordinance, and introduce
an appropriate formula as soon as possible.

Madam President, subject to the amendments that I shall move, I
commend this Bill to Honourable Members for passage into law.  Thank you.

999

999

Council went into Committee.
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Council then resumed.

Third Reading of Bill
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ARBITRATION (AMENDMENT) BILL 1999
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Resumption of debate on Second Reading which was moved on 18 November
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Council then resumed.

Third Reading of Bill
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8

DR RAYMOND HO: Madam President, the introduction of this Electronic
Transactions Bill is very timely and is welcomed.  Its success will have
considerable bearings on the future development of Hong Kong and on the
quality of life of the community.

However, the success of the new Bill will heavily rely on the technical
integrity and satisfactory implementation of the proposed system.  It follows
that the Code of Practice as proposed in paragraph 39 must specify all the basic
requirements to internationally recognized standards.

In particular, I would like to point out the importance of the Certification
Authorities.  In order to include all the professionals in the appropriate
disciplines, I would propose that the Code of Practice should specify that
Registered Professional Engineers in the information technology discipline,
which is under the Engineers Registration Ordinance, should be one of the
criteria and should suffice to be recognized as auditors for the purpose of the
proposed Bill.

I further propose that the draft Code of Practice should be circulated to the
Engineers Registration Board and the Institution of Engineers for full
consultation.

Thank you, Madam President.
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Council then resumed.
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MISS MARGARET NG: Madam President, as Chairman of the Subcommittee
on the Immigration (Amendment) Regulation 1999, I rise to speak on the motion
as moved by the Secretary for Security.  The Subcommittee has examined in
detail the Amendment Regulation which seeks to provide for the practice and
procedure to be followed in appeals to the Immigration Tribunal under section
2AD(1) or (2) of the Immigration Ordinance (Cap. 115) against the decision of
the Director of Immigration not to issue Certificates of Entitlement or certified
duplicates thereof.
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The amendments are consequential upon the introduction of the Certificate
of Entitlement Scheme by the enactment of the Immigration (Amendment) (No. 3)
Ordinance 1997.  Under section 2AD(3) of the Immigration Ordinance, no
appeal against the decision of the Director of Immigration not to issue a
Certificate of Entitlement or a certified duplicate thereof shall be lodged at any
time while the appellant is in Hong Kong.

The Subcommittee has sought clarifications on the meaning of "lodging an
appeal".  The Administration has advised that the meaning of "no appeal shall
be lodged" in section 2AD(3) refers to the action of the applicant taken under
section 2AD(1) or (2).  Specifically, it refers to the submission of a notice of
appeal to the chief adjudicator of the Tribunal.  It does not include the
subsequent appeal procedure and hearing of the appeal on whether an applicant
would be allowed to be in Hong Kong after an appeal is lodged.  The
Administration's position is that an appeal under section 2AD should be lodged
when the applicant is outside Hong Kong, which is required under section
2AD(3).

Once an appeal is lodged, there is nothing to prevent the applicant from
entering and remaining in Hong Kong lawfully, provided that the normal
immigration criteria are met.  The lodging of an appeal does not give the
applicant the right of abode or right to land or remain in Hong Kong pending the
decision of the Tribunal on appeal.  Overstayers and those who enter illegally
will be liable to prosecution and removal of the Director of Immigration.
Where the applicant is in Hong Kong and is able to appear in person before the
Tribunal, the Tribunal could exercise its discretion to allow him to appear in
person if the Tribunal considers that it would not be proper in all the
circumstances to proceed in the absence of the applicant.

Madam President, the Subcommittee is concerned about how natural justice
could be safeguarded in an appeal hearing where an applicant is absent,
especially the applicant may have to give detailed evidence or be cross-examined
by the Tribunal.  The Administration has responded that paragraph 14(1)(a), (b)
and (c) of Schedule 4 provides for the only circumstance that the Tribunal may
hear an appeal in the absence of the appellant, that is, if the appellant is unable to
appear for reason of section 2AD(3) of the Ordinance, he refuses to appear, or he
is unable to appear due to illness, or he would present a threat to other people in
the hearing.  The Administration does not consider that they would violate the
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rules of natural justice or the right to be heard.  The Tribunal also needs to
observe the safeguard provided for paragraph 14(1), that is, it could only
exercise this power if "it would be proper in all the circumstances to proceed in
the absence of the appellant".

Moreover, the appellant may appoint a representative under paragraph 9 of
Schedule 4 to appear on his behalf.  That representative could either be a lawyer
or his relative who is able to give detailed evidence to the Tribunal, and if
necessary, to apply for an adjournment until the appellant could appear in person
to give evidence himself.

Regarding the provision in paragraph 14(1)(a) of Schedule 4, the
Subcommittee considers that it is not necessary, since it is mandatory that no
appeal shall be lodged at any time at which the appellant is in Hong Kong.  The
Subcommittee suggests that provision should be made to cater for the situation
where the appellant, including a person making an application on behalf of
another person, is not in Hong Kong or otherwise fails to appear and the
Tribunal is satisfied that he will not appear, the Tribunal may hear an appeal in
the absence of the appellant.  The Administration agrees with that and the
relevant amendments will be made.

Madam President, the motion to amend the Amendment Regulation moved
by the Secretary for Security has the support of the Subcommittee.

Madam President, now I would like to state my personal views.  This
Regulation form part of the Certificate of Entitlement Scheme.  This Scheme
purports to provide for mainland residents who qualify as Hong Kong permanent
residents under Article 24 para 2 (3) of the Basic Law to establish their status,
but in reality was calculated to make it as difficult as possible for these persons to
enjoy the right of abode which has been conferred upon them by the Basic Law.

In the Scheme set up under the Immigration (Amendment) (No. 2) and (No.
3) Ordinances of 1997, a person with genuine Hong Kong permanent residence
status is treated as having no rights, and indeed as an illegal immigrant and a
criminal, if he does not have a Certificate of Entitlement affixed to a one-way
permit.
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This Scheme allows him only one method of verification of status, and that
one method is linked to a whole mainland system which has nothing to do with
the verification of status, but is in fact directed at restricting exit and entry by
quota.  By this means, a person who has the right of abode is subject to
immigration control, and his exercise of that right without government approval
exposes him to treatment as an "illegal immigrant" and a criminal.

To make doubly sure that the door is tightly closed, those who crafted this
Scheme have provided in section 2AD(3) of the amended Ordinance that, when a
person is refused a Certificate of Entitlement, his rights to appeal from the
refusal is subject to the limitation that no appeal can be lodged while he is in
Hong Kong.  The natural consequence is that in most cases, the appeal will be
heard in his absence.

Madam President, nowhere in the world is a person with a constitutional
right of abode treated so harshly and with so much hostility.  The No. 3
Ordinance is modelled on the United Kingdom Immigration Act of 1971, itself
an iniquitous act whereby Britain shamelessly shut out British subjects in its
colonies.  This Act began the process which was completed by the British
Nationality Act of 1981 in turning people who are entitled to the right of abode
into aliens.  We have indeed learned from our former colonial masters.  We
are treating our own Chinese nationals even more ruthlessly than the British have
treated their colonial subjects.  This community will pay heavily for the
hostilities shown today for a long time to come.

The right of abode is a "core right".  To be refused a Certificate of
Entitlement under the No. 3 Ordinance is to deprive a person of all the practical
benefits that flow from that right.  This being so, should that person not be
entitled to the full right of appeal from that administrative decision, with the
fullest consideration of natural justice?  Any civil servant about to be deprived
of his job or pension would be entitled to the full protection of natural justice in
the relevant disciplinary proceedings against him.  A person charged with an
offence and liable even to a small fine is entitled to natural justice — of being
heard, of defending himself.  Even an applicant for a liquor license, to which he
has no right, is entitled to natural justice.
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Yet a person who has been refused his core right is told to go away first,
even if this means that his appeal will be heard in his absence.  This is what
section 2AD(3) says, and what the Regulation before this Council now give
effect to.

An appeal against refusal is an appeal on the facts.  That is, the applicant
tries to convince the Immigration Tribunal that he is a permanent residence on
the evidence that he brings forward.  His own oral testimony may be crucial,
because the Tribunal may believe what he says, even though the Director of
Immigration did not.  Yet he is prevented from putting this crucial evidence
before the Tribunal because the Ordinance obliges him to go back to the
Mainland before he can lodge his appeal.

Madam President, on 29 January 1999, an independent Court of Final
Appeal (CFA) had ruled that the right of abode, being a core right conferred by
the Basic Law, is incapable of being qualified or restricted by the one-way permit
system of the Mainland.  And it is therefore unconstitutional to link the
Certificate of Entitlement to that system.  The CFA's ruling, that it is not
unconstitutional to provide for the Certificate of Entitlement as the only means of
verification of status, was in that context, and in the context of the reasonable and
fair operation of the administration of the Scheme to facilitate verification.  The
CFA then did not expressly deal with section 2AD(3), but I have no doubt that,
had the issue been addressed before the CFA then, section 2AD(3) will not be
allowed to be given any effect which is incompatible with the underlying core
right.

We all know that things have changed drastically since.  On 26 June 1999,
the Standing Committee of the National People's Congress gave its interpretation
of Article 22 para 4 and Article 24 para 2(3).  On 3 December 1999, in its
judgment in the LAU Kong-yung case, the CFA obeyed and, reversing itself,
ruled as constitutional the linkage between the Certificate of Entitlement and the
one-way permit, and so also as permissible that the "core right", once sacrosanct,
be subject to administrative control against mainland residents.

Madam President, it may be that the CFA has to obey the Standing
Committee's interpretation, no matter how iniquitous.  Certainly, to us in Hong
Kong, what the court has declared to be law is law, no matter how unjust and
repulsive a law.  But if a court of law can be made to uphold such an
interpretation and such a scheme, it can be made to uphold anything provided the
Standing Committee so wished.  The desecration of the rule of law has begun.



  2000200020002000 5555

LEGISLATIVE COUNCIL  5 January 20006

And so, section 2AD(3) may remain intact, and the Regulation before us
today, giving effect to that provision, may be inevitable.  It may have become
lawful in Hong Kong to deny or restrict natural justice to someone who has a
core right to protect, and lawful to tell him "you are no better than an illegal
immigrant".

The amendment of section 2AD(3) is outside the ambit of the motion today
and the task of the Subcommittee.  Perhaps, the legal grounds on which section
2AD(3) can be challenged have now been cut from beneath the feet of those
affected.

Madam President, I have considered it right to join and then to chair the
Subcommittee on this Regulation because of its importance.  I believe that,
given the primary legislation, the amendments proposed today make the
Regulation clearer and are, for that reason, an improvement.  However, I will
abstain from taking part in voting, because any act of approval of any part of this
Scheme is morally repugnant to me.

Thank you, Madam President.
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MEMBERS' MOTIONS

PROPOSED RESOLUTION UNDER THE INTERPRETATION AND
GENERAL CLAUSES ORDINANCE

MR RONALD ARCULLI: Madam President, I move the motion standing in
my name on the Agenda.

The Electoral Affairs Commission (Printing of Name of Organization and
Emblem on Ballot Paper) (Legislative Council) Regulation sets out the procedure
to be followed for having the name, an abbreviation of the name or an emblem of
an organization or an emblem of a natural person printed on a ballot paper for
use in an election, except an Election Committee subsector election, to elect a
Member of the Legislative Council.

The Electoral Affairs Commission (Registration) (Electors for Functional
Constituencies) (Voters for Subsectors) (Members of Election Committee)
(Legislative Council) (Amendment) Regulation 1999 amends the principal
Regulation to tie in with the revised arrangements and time-table for the 2000
Legislative Council Election as set out in the Legislative Council (Amendment)
Ordinance 1999, and to introduce measures to improve and streamline the
registration procedures.

The Subcommittee considers that in order to allow adequate time for
members to consider the subsidiary legislation, it is necessary to extend the
scrutiny period to the meeting of 19 January 2000.

Madam President, I urge Members to support this motion.
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ASSISTING HONG KONG'S WORK FORCE IN MEETING THE
ECONOMIC CHALLENGES OF THE NEW MILLENNIUM
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THE PRESIDENT'S DEPUTY, DR LEONG CHE-HUNG, took the Chair.
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Mr Andrew CHENG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 21 were present, 11 were in favour of the amendment, six against
it and four abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 26 were
present, 14 were in favour of the amendment, two against it and nine abstained.
Since the question was agreed by a majority of each of the two groups of
Members present, she therefore declared that the amendment was carried.

3

49

(4)



  2000200020002000 5555

LEGISLATIVE COUNCIL  5 January 2000 63

4

3

95

96

VTC 96

96

......



  2000200020002000 5555

LEGISLATIVE COUNCIL  5 January 200064

4

Mr CHAN Wing-chan rose to claim a division.
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Functional Constituencies:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 21 were present, seven were in favour of the amendment, 13
against it and one abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 26 were
present, 19 were in favour of the amendment, three against it and three abstained.
Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the amendment was negatived.

4

3

4

( ) 

( ) 

( ) 

( ) 



  2000200020002000 5555

LEGISLATIVE COUNCIL  5 January 2000 67

( ) 

Mr LEE Cheuk-yan rose to claim a division.

Functional Constituencies:
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Geographical Constituencies and Election Committee:

2 7 4

26 9
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 21 were present, seven were in favour of the amendment and 14
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 26 were present, 19
were in favour of the amendment and six against it.  Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the amendment was negatived.
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ESTABLISHING A LABELLING SYSTEM FOR GENETICALLY-
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DR LEONG CHE-HUNG: Madam President, I rise in support of the need for
legislation on the labelling of genetically-modified (GM) foods.  Perhaps with
your permission, it is timely to welcome the new Secretary for the Environment
and Food.
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Madam President, when I was a little boy many, many years ago, like all
children, I was attracted to fables and children's stories.  In particular, I was
fascinated by the story of "Jack and the Beanstalk", in which the plant grows to
tree-size that Jack can climb up and down on it.  It was then an obvious fantasy.
This fantasy of yesteryear could become the reality of today, through the process
of GM products.

Science has shown that by altering the genetic materials through the
insertion of genes from one organism to another, we could have crops that would
have higher yield, fruits that could delay their rotting process and plants that
could improve growth.  Madam President, whether we like it or not, GM
products are here and I can predict that they will stay, if not prosper.

In fact, with the ever-increasing world population, GM foodstuffs may be
the only way to feed the population of the future.  Even today, many people
face serious difficulties in obtaining and securing affordable food.  It has been
argued by politicians and scientists that this problem is in part due to inadequacy
in crop type: crops that can resist heat, drought or other adverse conditions, or
crops having a limited ability to obtain nutrients from the soil.  It has been
argued, too, that GM products might offer a better source of sustainable food for
starving people.  Some believe, too, that genetic engineering might improve the
nutritional value of food.  In short, there are suggestions that genetic
engineering could have economic benefits.

But, alas, Madam President, like all fantasies, like all scientific innovations,
genetic engineering could have its downside.  Could these GM foods affect
health, for example?  To wit, as my Honourable friend, Dr TANG, mentioned,
soya beans containing genetic material from Brazilian nuts causes reactions in
individuals who are allergic to nuts.  Experiments on rats have shown that GM
potatoes did damage certain organs and depress their immune system.
Transgenic plants may contain antibiotic resistant marker genes.  These, when
ingested by animals and human beings, could be transferred to bacteria, making
these bacteria resistant to antibiotics.  In short, you like it or not, problems will
invariably arise.  Yes, risk may be low, yet low risk is not no risk.
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It is obvious, therefore, at this stage of development and application of
genetic modification, that it is not possible to provide any guarantee against, nor
assurance for, mistakes.  And that where there is uncertainty, the precautionary
principle should always be applied.

What can we do?  Looking at it from a drastic way, we can ban GM foods.
Yet while many potential benefits do exist and that it could be a way forward to
feed the world given further and proper scientific research, should we suffocate
such important scientific development at this early stage?

A less drastic approach should be to look at GM foods in four directions:
firstly, promote and enhance proper regulated scientific research; secondly,
proper regulation of GM food production; thirdly, proper public education on the
benefits and problems of GM foods; and finally, allow the public to have a
genuine choice on consumption of GM foods.

Madam President, unless all GM foods or foods containing GM materials
are made known through proper mandatory labelling, anything less, such as
voluntary labelling, is only a farce.

Madam President, Dr TANG has mentioned that many countries around the
world, in particular the European Union, have imposed laws to require labelling
of some GM foods, and the list is ever enlarging.  I shall not be repeating this,
suffice it to add that even Canada, that has been keen on voluntary labelling, is
now having second thoughts.

Let me stress, Madam President, that mandatory labelling is not an
indication of safety.  It is the provision of proper choice.  It may be argued that
compulsory labelling will put excess pressure on retailers, in particular when the
genetic engineering was not identified at source.  This may well be, for example,
the case especially for food from the United States where food producers are
unwilling to separate GM soya beans, for example, from non-GM type.

Madam President, in supporting mandatory labelling, I would like to stress
that control and regulation on GM foods and ingredients must be taken at
governmental level and not just on companies of a country.  It must be the
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prerogative of any responsible government to ensure, however difficult for their
producers, that consumers have the right to expect that all foods are labelled as to
whether or not they contain GM substance derived products.

With these remarks, I support the original motion.
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MISS CHRISTINE LOH: Madam President, I am distraught to find out from
the news that Nestle Crunch, as a chocolate, has genetically-modified (GM)
content.  It happens to be my favourite brand of chocolates.  I had always
assumed that it should not have GM content because Nestle is a European
company and in Europe, they do not use GM content in their chocolate crunch.
But now, I find out from one of the green groups here which have tested it and,
unfortunately, I will no longer be able to buy Nestle Crunch in Hong Kong to
consume.  Madam President, I am sorry to share some of my unusual eating
habits with you, but I think that it does reflect consumer choice.
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I am an avid reader of labels because there are certain foods that I cannot
eat.  It is not because those foods are unhealthy or they have been found to
cause harm to human health, but there are certain foods that my body cannot
tolerate.  So I always read labels when labels are available.  I prefer to buy
foods where labels are available, to see whether they have any dairy milk content.
If they do, I tend not to buy them because I do not have the lactase to digest dairy
products.  For some reasons, I also cannot eat oranges, so again I try to look at
labels to see whether those foods contain oranges.  Now, none of these products
are bad for human health, and some would even say that they are very good for
human health, but I would like to know, as a consumer, whether I should eat
them or not.

As I read a lot of labels, I find that actually Hong Kong has a third-world
food labelling system.  We almost do not have one.  In some cases, like in
eating and cooking salts, the information that we have on the salt is less than
what is demanded on the Mainland.

Thus, my main point to the new Secretary, who joins us for the first time
today, is that I hope that in the foreseeable future, she really will take a good
look at the whole food labelling system.  We cannot be a world-class city,
which is Hong Kong's vision, if we have a third-world food safety and food
labelling system.  People are going to continue to demand higher and higher
standards, so we cannot overlook something that is so fundamental to us: food.
By the way, since I have the opportunity, I would also say water.  We are going
to drink a lot of bottled water, especially since our drinking water is rather
suspect.  We should know exactly what kind of minerals and chemicals may be
in it.  But we do not know.  We just buy mineral water.

Now, coming to GM foods, like my desire to know whether there is dairy
content or whether there is orange content, I would like to know whether there is
GM content.  It is up to me to decide whether I want to take the precaution by
not consuming those products for now.  Maybe in some years to come, when I
feel comfortable that indeed GM content will cause no long-term health effects, I
might be very happy to eat it.  But I want to know as soon as possible.  I think
I have a right to know, and I think the Government can help, which is why I will
not support the amendment.
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I find it also rather strange that the Honourable Howard YOUNG, when he
first started to speak, said that the Liberal Party acknowledged that in the years to
come, we probably will have a legislated system.  Why can we not say that the
aim is for a legislated system?  Madam President, every Member of this
Council knows how long it will take to even prepare the legislation.  Therefore,
I prefer the original motion that makes it clear to ask the Government to expedite
to have such a system.

It does not mean that we are going to draft a lousy legislation that has lots
of loopholes.  It simply means that the message is loud and clear that we are
going for a legislated system.  It is going to take time to do more research, to
draft the legislation and to do public consultation with the draft, which is what
we are doing every day with every other piece of legislation.  And then of
course, we need to have a supervision system that goes with the legislation.

Even if the Government were to stand up today and say, "That is what we
are going for", you and I know, and every Member in this Council knows, that
this could be something two or three years down the road.  And again, if we
look at experience, in other countries in Asia that have passed legislation — the
Koreans, the Singaporeans, the Japanese — look what they have done, they have
set out a time-table.  They take a decision to say "we are going for a legislated
system" and then they have a time-table.  Usually, it is three to four years away.
I do not see why Hong Kong cannot do that.  And therefore, I see no reason at
all to support the amendment.

We are not arguing really about whether we need to know more about
testing and so on.  If the Liberal Party accepts that in the years to come we are
going to have a legislated system, let us start now.  And let us not say that all
these other people are making unwarranted legislation.  I think that the Japanese
have thought about it, and the Singaporeans have thought about it.  If we say,
"Well, the system right now is not as comprehensive as it could be.  People are
still arguing about some details", frankly, there is enough information for Hong
Kong to have at least an initial system.  And it would be quite credible by
international standards.  In fact, what is less credible is for Hong Kong to
continue to deny having such a system.
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Hence, what I would urge Members to do, since the Liberal Party is for
legislation in the years to come, is not to vote for the amendment.  Let us just go
for the original motion because it is simple, it is clear and I really do think that
we should get on with it sooner rather than later.
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MR BERNARD CHAN: Madam President, advanced technology has brought
us a completely new way of life.  Thanks to the scientists, we are now able to
live in a convenient and comfortable way.  However, this ever-ongoing,
progressive, or even to say, aggressive advancement of scientific discoveries
have us worried.   How far would it go?  What consequences, what
unpredictable impact would we have to bear in the end?  Many questions still
remain unanswered.

The fact is that all this is beyond what we have known so far.  We have
not evaluated what impact genetically-modified (GM) foods are going to bring,
what side-effects they will have.

It is absurd to imagine that customers in an information era of today are
not told what they actually purchase.  Consumers should have every right to be
informed of what they consume.  It is the basic right of consumers.  At present,
there is still insufficient evidence to prove the safety of GM foods, even in many
other advanced nations.  What we are concerned most obviously is an urgent
health issue.

In genetic engineering, genes are transferred from one organism to another.
This gene transfer results in production of new proteins.  If a new protein
happens to be one that causes an allergic reaction, food that was previously safe
for a person could become dangerous for him or her to eat.  In some extreme
cases, the allergic reaction could be fatal.

In Britain, GM products in the pharmaceutical field are of great potential
therapeutic benefit.  They are licensed and controlled under the Medicines Act.
They are, therefore, subject to separate and rigorous tests, including extensive
toxicological testing and comprehensive risk assessment.  But in Hong Kong, so
far, there has been no legislation to cover this new concept and production of
GM foods.  Neither is there a law that controls GM materials used for medical
purposes.  At present, our law only covers the general safety of medicines.
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It is not only a matter of food safety.  Transferring one or more genes
from one species into the hereditary blueprint of another species poses an
ethnical problem. As some environmentalists have concluded, one day we will
never know what exactly we are eating because of inter-inserting of genes from
one to another, and between plants and animals.  Scientists can now produce
frost-resistant crops by selecting and inserting a gene with anti-freezing
properties, such as from an Arctic fish.  So, a vegetarian may end up eating a
potato salad with fish genes.  This is something we would never know if the
foodstuffs that we purchase were not labelled.

Madam President, it is against nature to insert animal genes into plants or
vice versa.  The technology of genetic engineering radically recreates and
redesigns the original hereditary blueprint of a creature.  The ecological balance
is being destroyed.  This is morally unacceptable to certain religious groups.
We can make a fish no more fishy, but is it still a fish?  Would you accept
planting genes of a human being into a monkey to make it more clever?  I can
hardly imagine what kind of creatures we will become one day if this gene-
planting technique were widely adopted.

I urge the Government to formulate a law to regulate the importation of
GM materials, including crops, foodstuffs and medicines.  As genetic
manipulation is a vast experiment with unknown risks, and since most of the food
sold in Hong Kong is imported, the introduction of a labelling system is a must.

Madam President, I support the original motion.  In addition to that, I
would also like to add a point to echo on the comments made by my Honourable
colleague, Miss Christine LOH, on our current labelling system.  As many of
you know, I am a health freak and I do share the concern with Miss LOH when I
do my grocery shopping.  I do look at labels but they are often quite misleading.
There are different brands of orange juice for sale in the supermarket and they all
say that the juice is fresh.  But how much of it is exactly fresh and how much of
it is genetically fresh, I do not know.  In the United States, you can see a clear
labelling which tells you exactly how much sugar content and what else.  But in
Hong Kong, you do not get that.  We want so much to control the GM products,
but I think we have a long way to go, and we may have to start from some simple,
basic products being available in the market.

Thank you, Madam President.
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Dr TANG Siu-tong rose to claim a division.

3



  2000200020002000 5555

LEGISLATIVE COUNCIL  5 January 2000202

Functional Constituencies:

Geographical Constituencies and Election Committee:
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20 5 3

2 27

23

THE PRESIDENT announced that among the Members returned by functional
constituencies, 20 were present, five were in favour of the amendment, 13
against it and two abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 27 were
present, one was in favour of the amendment, 23 against it and one abstained.
Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the amendment was negatived.

3
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Mr James TIEN rose to claim a division.

3

Functional Constituencies:

Geographical Constituencies and Election Committee:
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20 4 6

27 25

THE PRESIDENT announced that among the Members returned by functional
constituencies, 20 were present, 14 were in favour of the motion and six
abstained; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 27 were present, 25
were in favour of the motion and one abstained.  Since the question was agreed
by a majority of each of the two groups of Members present, she therefore
declared that the motion was carried.

NEXT MEETING

2000 2 2 30

20

Adjourned accordingly at twenty minutes past Eleven o'clock.


