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Supplemental Report of the Public Accounts Committee on Report No. 33 of
the Director of Audit on the Results of Value for Money Audits

MR ERIC LI: Madam President, on behalf of the Public Accounts Committee
(PAC), I have the honour to table our Report No. 33B today.

At the time when PAC Report No. 33 was finalized, the PAC was
continuing with our deliberations on Chapters 1, 4 and 12 of the Director of
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Audit's Report No. 33. A full report on these Chapters was therefore deferred.
The PAC has now concluded our deliberations and have the honour to table a
supplemental report on these Chapters. In the paragraphs below, I wish to
highlight some of the key facts and observations relating to the following
subjects:

—  refuse collection service of the Urban Services Department (USD);

—  management practices of the Vocational Training Council (VTC);
and

—  water purchased from Guangdong Province.

Refuse collection and water supply relate directly to the provision of
utilities and services to the public. Vocational training has a direct bearing on
the grooming of our young talent for future responsibilities. The PAC believes
that the sound management of these respective services is critical to the cost-
effectiveness of public expenditure and ultimately the well-being of our
community. That is why we have taken time to consider these subjects in detail
and decided that they merit the submission of a separate report.

The refuse collection service of the USD

The PAC notes that the efficiency of the USD's refuse collection service
has been subject to examination for a long time. As early as in 1986, the USD's
Transport Manager had pointed out that the non-productive time of refuse
collection teams was unacceptably high and that many refuse collection vehicles
had substantial excess capacity. In spite of this, the USD had failed to
implement any effective measures to redress the situation.

We are gravely concerned that according to Audit's findings in 1998, over
one quarter of the refuse collection teams and one fifth of the refuse collection
vehicles for various refuse collection routes were surplus to requirement.
However, upon implementing the Audit recommendations, to our astonishment,
the USD was able to delete 47 refuse collection teams and stop purchasing 142
refuse collection vehicles, thereby achieving recurrent cost savings of $80
million and capital cost savings of $170 million. This suggests that effective
remedial action could have and should have been taken much earlier.
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The PAC notes with serious dismay that, although the USD had
recognized as early as 1986 that contracting out the refuse collection service
would bring about substantial cost savings, the USD had not contracted out any
of this service. By contrast, its counterpart in the New Territories, the Regional
Services Department, had pursued contracting out since 1993 with proven
satisfactory results.

We believe that, to improve the efficiency and cost-effectiveness of the
refuse collection service, it is essential for the newly-established Food and
Environmental Hygiene Department (FEHD) to speed up its action in contracting
out the service. In this regard, we urge the Secretary for the Civil Service to
provide support and assistance to the FEHD to ensure that it can manage its
workforce with maximum flexibility and transfer surplus staff back to the Civil
Service if necessary.

The PAC also notes that the USD commissioned a six-month consultancy
in 1998 to review the cleansing services. However, the consultancy report was
shelved and the matter had not been reported nor explained to the Provisional
Urban Council. The Administration has explained that no follow-up action had
been taken because the scope of the review was not sufficiently comprehensive to
enable the USD to initiate any major changes to existing policies and that the
quality of the report was unsatisfactory. The PAC is seriously dismayed that
the consultancy report had not been submitted to the Provisional Urban Council
and that, because of the lack of follow-up, public money and time for
commissioning the consultancy may have been wasted. This incident reveals
the weakness of an established mechanism for ensuring that public officers will
make public the results of consultancy studies on matters of public interest. In
view of the large number of consultancy studies commissioned by the
Administration throughout the years, the PAC hopes that the Administration will
improve the situation by issuing clear guidelines on the publication of
consultancy reports.

Management practices of the VIC

In examining the Director of Audit's Report on the management practices
of the VTC, the PAC 1is concerned that a detailed Memorandum of
Administrative Arrangement or a framework agreement between the VIC and
the Government has still not been drawn up, despite the fact that the VTC was



ke — 2000 48 12 H
LEGISLATIVE COUNCIL — 12 April 2000 13

established in 1982. We consider that the various inadequacies in the
management of the VTC, as identified by the Director of Audit, highlight the
symptoms which need to be redressed by a framework agreement for providing
guidance in the management of the public body. It is therefore essential for the
Government and the VTC to rectify the situation as soon as possible. We note
that the Secretary for Education and Manpower has undertaken to finalize the
framework agreement with the VTC by the end of this month, and wish to be
kept informed of the progress in this regard.

The PAC acknowledges that the VTC has a high degree of autonomy, but
the public also expects the VTC, as a publicly-funded organization, to follow the
best practices of corporate governance. We therefore recommend, among
others, that the Executive Director of the VTC should set key output and
outcome performance indicators for planning and measuring the results of
vocational education and training services.

We also urge the Secretary for the Treasury to review the Financial Rules
of the VTC to ensure compliance with the new framework agreement and the
relevant subvention rules. The Executive Director of the VTC should then
observe the requirement to seek prior approval from the Government where
necessary in the light of the review and the new framework agreement.

Last but not least, the PAC also considers that it is vital for the
Administration to arrange for one of the public officers appointed to the Council
to be responsible for reminding the Council of the Government's subvention
rules. As the VTC plays an important role in our education system and
commands substantial public resources, the PAC hopes that the Administration
will pursue these recommendations seriously.

Water purchased from Guangdong Province

The overflow from reservoirs and the quality of water supplied by
Guangdong Province have been a matter of considerable public concern in recent
years. Naturally, the community wish to be assured that the valuable water
resources will not continue to be wasted and that Dongjiang water, purchased by
Hong Kong at a significant price, will meet the required quality standards, so that
value for money is achieved and public health is guaranteed.
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Over the years, the mishaps committed by the Administration in dealing
with the Dongjiang water saga are legion. The PAC is dismayed that in
concluding the 1989 Agreement with the Guangdong Authority, the
Administration committed Hong Kong to a long period of fixed supply quantity
without any mechanism for adjusting the annual supply quantities in ensuing
years. Neither was there any mechanism for ensuring that the water quality
standard stipulated in the Agreement, that is, the 1983 Standard, would be
complied with, nor was there any mechanism for resolving disputes in case of
non-compliance with the terms of the Agreement by either party.

The PAC is concerned that prior to 1995, the Government had not raised
the concern about excess water supply with the Guangdong Authority, despite
the fact that the rate of growth in actual and industrial water consumption had
dropped since 1990. We are seriously dismayed that the Government had once
again failed to make use of the golden opportunity in 1998, when negotiating the
Loan Agreement with the Guangdong Authority, to incorporate more flexibility
for adjusting the annual supply quantities and to insist that water supplied to
Hong Kong complied with a more comprehensive and stringent water quality
standard, that is, the 1988 Standard.

In the course of examining the evidence relevant to the subject, the PAC
was dismayed to find that even though the Administration had been aware of the
deterioration in the quality of Dongjiang water for some time and had taken
various measures to try to improve the water quality, the matter was only
revealed to the Legislative Council at the meeting of the Panel on Environmental
Affairs in April 1997. More seriously, information of a material nature had
been omitted from the papers submitted for discussion at the meetings of the
Panel on Environmental Affairs on 10 April 1997 and 2 July 1999, the Finance
Committee on 3 April 1998, and the joint meeting of the Panels on
Environmental Affairs and Planning, Lands and Works on 5 February 1999.
The information includes:

(a) the adoption of the 1988 Standard in the Mainland since 1 June 1988
and in Guangdong Province since 1991;

(b) the discussion with the Guangdong Authority on the deterioration of
water quality as early as in 1993;
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(c) the results of the consultancy study in 1996 which indicated that the
quality of raw water would continue to deteriorate;

(d) the approval of $14.7 million in 1995 and $13.8 million in 1997 to
improve the chlorination facilities at the various water treatment
works; and

(e) atotal of $115 million of additional recurrent costs and $30 million
of capital costs having been incurred for water treatment since 1993.

Although the above material information was available at the time, the
Administration still maintained at the meetings mentioned above that there was
no trend in quality changes of any proportion which warranted material concern.
It had further stated that there was no cause for alarm and that the water supplied
was clean at source and was up to the standard stipulated in the 1989 Agreement.

The PAC condemns the Administration for not providing Members of the
Legislative Council with accurate and complete information. Such omission
had influenced the direction of Members' discussion at the relevant meetings
leading to approval of various financial proposals concerning the quantity and
quality of Dongjiang water. We also reject the explanation given by the
Secretary for Works that such information was not disclosed because it was not
related to the focus of the issue being discussed. Such a state of affairs is highly
unsatisfactory and should be put right promptly.

The PAC notes that the Guangdong Authority has implemented a
considerable number of environmental protection and improvement measures to
protect and improve the quality of Dongjiang water. We also acknowledge that
the Secretary for Works and the Director of Water Supplies gave an assurance
that the quality of Dongjiang water had improved significantly since 1999 and
that the quality of treated water had complied with the World Health
Organization standards.

We urge the Administration to continue to negotiate with the Guangdong
Authority with a view to:
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(a) incorporating in future water supply agreements more flexibility in
adjusting the annual supply quantities;

(b) stipulating a requirement that the water supplied to Hong Kong must
comply with the 1988 Standard; and

(c) enabling Hong Kong to stop drawing unneeded water in order to
avoid wasting water due to overflow and to achieve some savings in
the electricity cost of pumping operations and treatment costs.

We also urge the Administration to continue to discuss the subject of the
quality of Dongjiang water at the Joint Working Group on Sustainable
Development and Environmental Protection, and consider escalating the level of
discussion to Beijing if the various issues raised cannot be resolved.

The PAC has also recommended, among others, that the Administration
should adopt a more reasonable water storage level, and explore alternative
sources of water supply if the quality of Dongjiang water continues to deteriorate.
To increase the transparency of the monitoring and reporting process, we urge
the Administration to publish, on a timely and regular basis, the test results of
both raw water and treated water. To this end, we hope that the independent
Advisory Committee on Water Supply will be established at the earliest possible
date.

In the final analysis, water is so basic a commodity to our daily living that
we must not let loose the control on its quality and public health standards. The
Government owes this responsibility to the people of Hong Kong.

Madam President, on this occasion, even though the PAC has only been
addressing three topics in a supplemental report, we have pursued our inquiry
according to the best tradition of vigilant and balanced examination. We have
paid ample attention to safeguarding the interest of the public in obtaining
efficient, safe and clean services, whether it is to do with the refuse collection
service in the urban area or the supply of water for consumption. As for the
management of the VTC, with the growing family of public bodies in Hong
Kong, it is only right that we should work to ensure such bodies follow proper
financial arrangements.
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I would take this opportunity to express my appreciation of the
perseverance of members of the PAC in our examination of the very complex
issues contained in this Report. We are grateful to the officials concerned and
the representatives of the VTC for taking part in our hearings and for working
together with us with patience in the last few months. Our appreciation also
goes to the Director of Audit and his colleagues, and staff of the Legislative
Council Secretariat for their unfailing support and hard work.

As always, we have made our conclusions and recommendations in this
Report with the best intentions in order that value for money in the delivery of
public services is achieved. We hope that the Administration will receive this
Report and respond constructively to the ideas contained therein.

Thank you, Madam President.

B EHMNOBREE
ORAL ANSWERS TO QUESTIONS

EREEH B -HESR -

BRALZMERTHBERMAZNIZER

Conflict of interests of HKEx in Performing its Functions

1. MISS CHRISTINE LOH: Madam President, given that the new Hong
Kong Exchanges and Clearing Limited (HKEx) is now a profit-making stock
company, it has a fiduciary duty to maximize profits for its shareholders. In this
connection, will the Government inform this Council whether:

(a) it has assessed if the HKEx has a conflict of interests in performing
its dual functions of being a regulator to protect investors' interest
(including refusing to list unsuitable companies or those with
insufficient track record, the enforcement of the listing rules, and the
sanctioning of listed companies for breaches of the listing rules), as
well as setting a regulatory framework which is sufficiently relaxed
to attract companies to listing, waiving and/or not strictly enforcing
the rules, in order to maximize the profits of the HKEx;
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(c)

if there is a conflict of interests, the conflict is acceptable; if it is
acceptable, of the rationale for it; and

it knows of the reasons for the United Kingdom Government's
decision, in connection with the demutualization of the London Stock
Exchange, to transfer on 1 May 2000 the responsibility for the
United Kingdom Listings and Regulation from the London Stock
Exchange to the Financial Services Authority which will become the
single statutory body for financial business, and whether it will
Jollow suit in order to reduce the conflict of interests; if not, of the
reasons for that?

SECRETARY FOR FINANCIAL SERVICES: Madam President,

(a)

Let me start by highlighting the dual objectives of the HKEX.
While it is a commercial entity, it also has to act in the wider
interests of the public as well as the investing public. Indeed in
circumstances where conflicts arise between the two, the latter must
prevail. But this is not totally new. Even prior to the merger, the
Stock Exchange of Hong Kong (SEHK) has always been mandated
to ensure an orderly and fair market, and in doing so act in the
interests of the public, having regard to the interests of the investing
public. The key to achieving such dual objectives is to establish an
appropriate set of checks and balances so that conflicts between
commercial and public objectives can be dealt with as and when they
arise. The Administration has always laid emphasis on the
importance of building the right balance into the legislative and
regulatory framework. This policy also underlay the
implementation of the merger and, particularly, the formulation of
the Exchanges and Clearing Houses (Merger) Ordinance, which I
would allude to in greater detail in my answer to part (b) of the
question.

Now let me turn to the specific area of listing. The regulation of
prospectus for offer of shares of a company incorporated in or
outside Hong Kong is provided for under the Companies Ordinance
and vested upon the Securities and Futures Commission (SFC).
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Such functions with respect to companies listed on the SEHK were
in turn transferred to the SEHK by virtue of the Securities and
Futures Commission (Transfer of Functions) Order made under the
Securities and Futures Commission Ordinance. These remain
unchanged after the merger.

The SEHK always has been the frontline regulator of listed
companies in Hong Kong. The performance of its listing functions
is overseen by the SFC. In November 1991, the SFC and the
SEHK entered into a Memorandum of Understanding (MOU) to
define the delineation of authorities and co-operation between the
two organizations in respect of the Main Board of the SEHK. With
the establishment of the Growth Enterprise Market (GEM) by the
SEHK in November last year, an addendum to the MOU is being
prepared to replicate and institutionalize similar arrangements for
the GEM.

The SEHK is empowered under section 34 of the Stock Exchanges
Unification Ordinance (Cap. 361) to make rules in relation to listing,
the regulation of market participants and the efficient operation and
management of the exchange. These rules have to be approved by
the SFC. The SFC may also makes rules relating to the listing of
securitiecs on the SEHK wunder section 14 of the Securities
Ordinance.

To cater for the variety of situations in dealing with the applicants
for listing and listed companies, the Listing Rules provide the SEHK
with certain flexibility of interpretation and application. For
example, the SEHK may impose additional requirements and special
conditions, waive or modify the Listing Rules in individual cases in
order to suit particular circumstances.

During the merger exercise last year, a review had been conducted
by the SFC in conjunction with the SEHK on, among other things,
the listing function and the possible alternative options for the future
division of regulatory responsibilities between the SFC and the
HKEx. That review did recognize that in certain circumstances,
conflict of interests might arise between the roles of the
HKEx/SEHK as a commercial market operator and service provider
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(b)

on the one hand, and regulator and enforcer of the Listing Rules on
the other. We believe that the outcome of that review has provided
the appropriate mechanism to address circumstances where such
conflict arises.

As noted in the first part of my answer, while the HKEx is a
commercial entity, it is a key financial asset of Hong Kong. It has
to carry out important public functions, including ensuring an
orderly and fair market and managing risks prudently. Some of
these duties already existed for the Stock Exchange under the Stock
Exchanges Unification Ordinance prior to the merger and have been
extended and more clearly specified under section 8 of the
Exchanges and Clearing Houses (Merger) Ordinance. That section
also provides that where conflict arises between the interests of the
HKEXx and the wider interests of the public and the investing public,
the latter must prevail.

The Merger Ordinance also contains a comprehensive framework of
checks and balances including, the power to approve the
appointment and removal of the chairman of the HKEx, a majority
of its directors representing public interests, and senior executives;
vetting of its fees and charges; and the establishment of the Risk
Management Committee. These have been thoroughly debated and
endorsed during the legislative process in this Council.

The framework of checks and balances covers also the listing
functions performed by the SEHK. Making of Listing Rules by the
SEHK continue to be subject to the approval by the SFC before the
rules come into effect. In considering any rule change proposed by
the SEHK which would amount to a relaxation of a prevailing
standard, the SFC would consider what is in the best interests of the
investors. Rule changes of this kind are rarely agreed without
debate and public consultation where the interests of the market and
the interests of the investors could be fully expressed.

In addition, there are limitations on the HKExX/SEHK in exercising
its waiver power under the Listing Rules. More specifically, any
waiver or modification of a rule which is intended to have general
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effect (that is to say, affecting more than one issuer and its
subsidiaries at the same time) may only be granted with the prior
consent of the SFC. The SEHK should not grant a particular
waiver or modification of a rule on a regularly recurring basis so as
to create the same result as a general waiver.

Section 13 of the Merger Ordinance contains further provisions
which specifically deal with possible conflict of interests which
would arise if the SEHK were to supervise its holding company, that
is, the HKEx and other companies of the HKEXx after their listing on
the SEHK. This section provides that before such listing is
permitted, the SFC will have to be satisfied that there are adequate
rules dealing with possible conflict of interests and that
arrangements are in place to ensure market integrity and compliance
with listing obligations. It further provides for the SFC to be
responsible for all matters regarding the HKEx, which would, in the
case of any other listed company, be dealt with by the Listing
Division of the SEHK. Section 14 of the same Ordinance provides
another safeguard by providing the SFC the power to give direction
to the HKEx or its subsidiary company to take steps where it is
satisfied that conflict of interests exists or may exist.

We believe that sufficient safeguards exist in the regulatory
measures against possible compromise of investors' interests by the
business pursuits of the company including its listing function.

[ am not in a position to comment on the reasons behind the
decisions of the United Kingdom Government. As far as we
understand from a press release issued by HM Treasury in October
last year, the United Kingdom Government's policy intention to
transfer the responsibility of Competent Authority for Listing from
the London Stock Exchange to the Financial Services Authority was
made following the London Stock Exchange's proposal to
demutualize and turn itself into a commercial company. We do not
have the full details of the proposal, such as whether the whole of
the listing function is to be transferred. In any case, the
implementation of this proposal would require a revision of the
Listing Rules currently adopted by the London Stock Exchange and
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public.

possibly amendments to the relevant parts of the Financial Services
and Market Bill which was introduced into the United Kingdom
Parliament in June last year.

As for Hong Kong, the SFC last year had reviewed the listing
function in consultation with the SEHK in the context of the merger
exercise in order to rationalize the regulation of the market. The
options for possible re-delineation of functions and responsibilities
between the two on listing were considered. Two options, namely,
to leave the structure as at present or to return the listing functions to
the SFC were examined at the Co-ordinating Committee on Market
Structure Reform which was established in May last year to advise
the Administration on policy matters relating to the merger. After
careful consideration of the merits and demerits of both options, the
SFC recommended and the Government endorsed that the present
division of listing function should remain. This position was
subsequently stated in the policy paper entitled "Hong Kong
Exchanges and Clearing Limited: Reinforcing Hong Kong's
Position as a Global Financial Centre", published by the
Government on 8 July 1999. Meanwhile, discussions to improve
the efficiency of the performance of the listing function within the
SEHK and the co-ordination of functions undertaken by both the
SFC and the SEHK continue. This involves a re-examination of
the allocation of resources within the SEHK and an examination of
the functions and work processes in the Listing Division. A
further MOU is being prepared by the SFC and the HKEx to
implement the rationalized delineation of regulatory functions.

MISS CHRISTINE LOH: Madam President, I would like to ask for one
clarification.

In response to part (a) of the question, the Secretary said quite clearly that
if there were conflict of interests, it should be resolved in favour of the investing
Two paragraphs from there, the Government talked about the GEM.

Can the Secretary confirm that as of this moment, whether the MOU is still being
prepared and is not yet finished? Can the Secretary also tell us that when the
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GEM was giving out waivers to companies such as tom.com, whether he is
indeed satisfied that it has acted in the public interests over any other conflict of
interests?

SECRETARY FOR FINANCIAL SERVICES: Madam President, the question
of the GEM's Listing Rules, in particular, waivers granted to individual listed
companies on the GEM, had been thoroughly discussed at a meeting of the
Legislative Council Panel on Financial Affairs last month. As far as the
Administration is concerned, the Administration agrees with the SFC that on the
basis of the Listing Rules applied now with the GEM, the importance of public
interests has not been undermined. In other words, on the launch of the GEM,
there was, in fact, an agreed set of rules between the SFC and the SEHK. What
was also agreed at the time was that in view of the GEM being a new activity, the
Listing Rules should be reviewed six months after the GEM has started operation.
Now, because of the various questions raised with regard to individual cases, the
Chairman of the SFC, at a meeting of the Panel on Financial Affairs in March,
declared that he would advance the review instead of waiting for six months.
He will start the review right now together with the SEHK in order to see what
further improvements are necessary, not only to the Listing Rules, but also, as
Miss LOH has indicated, to the addendum to the MOU as well.

In other words, up till now, the SFC has not seen any action taken by the
SEHK with regard to the GEM that would lead it to believe that public interests
have been injured and that further action has to be taken. We should bear in
mind that the SFC has ample powers even to issue, for example, restriction
notices against the SEHK if, in its view, the actions taken by the SEHK were
either wrong, or not in the interests of the investing public or not in the general
interests of Hong Kong.

MR RONALD ARCULLI: Madam President, firstly, I would like to declare my
position as a non-executive director of the SFC. Secondly, I would also like to
advise colleagues that within the last two weeks, I actually visited the Australian
equivalent of the SFC and the concern that ......
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TR EEHEEE  HERMRAENER B EMEZR  FEEEHMOMHT
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MR RONALD ARCULLI: Madam President, I simply want to state what the
practice in Australia is and ask the Administration whether, in fact, this would be
the practice in Hong Kong, since the regime in Australia is identical to Hong
Kong.

The practice in Australia is that where a conflict arises between the stock
exchange in its listing function, the stock exchange will give up its regulatory role
in specific cases to the SFC equivalent in Australia.

Thus, my question to the Secretary is that firstly, is there a mechanism, in
so far as our laws are concerned, to allow the SFC to take over the HKEXx's role
as a regulator or supervisor of any listing or other matters in cases of conflict
between the HKEx and the listed companies? And secondly, whether this is
indeed the Government's policy that if something like this does arise, it will
automatically, as it were, transfer the regulatory and supervisory powers back to
the SFC in case of potential conflict?

SECRETARY FOR FINANCIAL SERVICES: Madam President, the short
answer is "Yes". As indicated more specifically in my main reply, sections 8,
13 and 14 of the Merger Ordinance have already provided for such eventualities.

MR HOWARD YOUNG: Madam President, I notice that the Secretary
mentions at least in two places of his reply, that is, at the beginning of part (a)
and also in part (b), that where conflict arises between the interests of the HKEx
and the wider interests of the public as well as the investing public, the latter
must prevail.
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I would like to know that in such an event, who is the final arbitrator in
deciding whether there is a conflict and what should prevail? Is that the case
where we have judges and jury, or do we have the final arbitrator, a body which
has no connection whatsoever with the HKEx?

SECRETARY FOR FINANCIAL SERVICES: Madam President, the Board
of the HKEX has to operate according to the law. And in this particular instance,
the relevant law, of course, is the Merger Ordinance which spells out that where
a conflict exists, the interests of the public and the investing public must come
first, that is enshrined in the law. In other words, the management and the
leadership of the new Stock Exchange is expected to operate on this particular
basis. This is not the end of the story, of course. The other safeguard is that
the SFC has full powers in case the HKEx was seen not to be operating on such a
basis. So there are, of course, various provisions in the existing ordinance to
ensure that this is the case.
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Use of School Facilities by Community Groups after School and on Holidays
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Promotion of Fair Competition

18, MISS CHRISTINE LOH: Madam President, regarding the promotion of
Jair competition in Hong Kong, will the Government inform this Council of:

(@)

(b)

the criteria for selecting the trades in which anti-competitive
practices should be prohibited through legislation,

the advantages and disadvantages of adopting an integrated
approach, backed up by relevant legislation and regulatory
mechanisms, as compared to the current fragmented approach in
which only selected trades are regulated; and
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(c)

the reasons for adopting the current fragmented approach but not an
integrated approach?

SECRETARY FOR TRADE AND INDUSTRY: Madam President,

(a)

The Government considers that competition is best nurtured and
sustained by allowing the free play of market forces and keeping
intervention to the minimum. Hence, it adopts a sectoral approach
to the promotion of competition whereby individual bureaux and
departments are responsible for overseeing competition issues
within their portfolios. The Competition Policy Advisory Group
(COMPAG) considers and advises on competition issues that carry
major policy or systemic implications.

The "Statement on Competition Policy" provides some general
pointers on when the Government should intervene in the market.
The determining factor is whether a business, through abusing its
dominant market position, is limiting market accessibility or
contestability, and impair economic efficiency or free trade, to the
detriment of the overall interests of Hong Kong.

Against the general pointers, individual bureaux and departments
can decide on the most appropriate measures to be taken to
safeguard competition. Such measures could be administrative or
legislative. And in choosing the means, bureaux and departments
are expected to take account of the unique market and economic
conditions of the relevant sectors, and other policy considerations
such as prudential supervision and service reliability.

(b) and (¢)

The issues raised by Miss LOH in her questions (b) and (c) were
thoroughly considered by the Government in 1997 in response to the
Consumer Council's proposal for a comprehensive competition
policy backed up by legislation and a regulatory body. Those
considerations are still valid and, for the sake of completeness and
accuracy, instead of providing a summary of them, I am attaching
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the relevant extract from the Government's response to the
Consumer Council as an appendix to this reply.

Appendix

CHAPTER 5 DO WE NEED A COMPETITION LAW?

5.1

5.2

The Consumer Council believes that an effective competition policy must
be supported by a legal framework to ensure anti-competitive practices are
dealt with in a transparent and consistent manner and that the Government
will have effective powers to investigate, stop or prevent such practices
that stifle or distort competition. The Council also proposes that, as a
start, the competition law should cover horizontal' and vertical® collusive
agreements and abuse of dominant position®.

To enforce the proposed law, the Consumer Council has proposed setting
up an independent Competition Authority outside the civil service. The
Authority would advise the Government on competition policy, ensure
compliance with the law, consider and suggest reforms to the relevant
legislation, and recommend to the Government changes to regulation to
facilitate competition in the public interest. The decisions of the
Competition Authority would be subject to review by an Appeal Body (as
against the courts).

1

Horizontal agreements are agreements among competitors, typically for the purpose of raising or fixing prices

(so-called "price-fixing"); compressing bid prices ("bid-rigging"); allocating specific customers or sales
territories to particular firms and not competing over the territory or customers of other firms ("market
sharing"); or not dealing with firms that supply other firms in their market ("collective boycott").

Vertical agreements are agreements among suppliers and distributors or retailers, typically for the purpose of

setting a minimum price at which the product may be sold to customers (so-called "resale price maintenance");
requiring a retailer or distributor not to sell products competing with the supplier's products ("exclusive
dealing"); or requiring purchasers of one product to purchase other products from the same supplier ("tie-in
sales").

3

Abuse of market dominance would typically come in the form of price-cutting for the sake of driving out

competitors ("predatory pricing") or selling to some customers on different terms ("discriminatory
behaviour").
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ADVANTAGES OF A COMPETITION LAW

5.3 We have critically reviewed the pros and cons of legislating against anti-
competitive acts. The advantages that we may get out of this would be -

54

(a)

(b)

(©)

(d)

to demonstrate Government's commitment to promoting
competition in Hong Kong and ensure that the requirements are
applied consistently to all sectors, not just the Government;

to outlaw "unfair" business practices, promote healthy competition
and protect consumer interests. We already have laws to protect
consumers against unsafe consumer goods, unconscionable trading
terms, etc. Enacting a law to restrict "unfair” trading practices is
only consistent with the Government's committed policy of
"protecting the legitimate interests of consumers";

to put in place legally enforceable sanctions against the outlawed
activities; and

to place Hong Kong on a par with other trading partners in WTO
and APEC, many of whom have domestic competition laws.

Against the foregoing, however, we note that -

(a)

(b)

there are clear examples whereby policy objectives can be applied
consistently and in a transparent manner even without legislative
backing, e.g. our free trade and open market doctrines. A
competition law is not essential to a successful competition policy;

there are no clear rules or international standards on what constitute
"fair" or "unfair" trade practices. Many jurisdictions assume that
collusive agreements are per se bad and hence illegal; some subject
these to the rule of reason. If we apply the market accessibility and
contestability tests, the scope of activities that we would like and
need to outlaw may not be in line with that of some other
jurisdictions.  Much of the finer details of the proposed
competition law is bound to be subjective and debatable, opening up
the possibility of legal challenges and protracted litigation;
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(c)

(d)

an all-embracing law is not as flexible as administrative guides or
sector-specific codes of conduct. A guide or code issued by an
association can still be binding on members. We can still find
ways to exert "teeth" short of draconian legislative measures;

we have examined the extent to which the absence of a competition
law could, as the Consumer Council has argued, compromise Hong
Kong's international standing in world fora like the WTO and
APEC. While there is a view in these fora that Hong Kong and a
few other economies should introduce some form of competition law,
we believe we have a strong defensible case. A competition law is
not the only means of achieving the WTO/APEC objectives of
promoting free and open trade. We have been achieving our trade
and competition policy objectives, rather successfully, despite the
absence of a general competition law. We also note that most other
APEC economies (e.g. Korea and New Zealand) that have enacted a
competition law have done so when their economies were about to
be transformed from a highly-regulated to a more liberalized mode.
Our economy has been in a liberalized mode for a long time. Free
market forces have worked well for Hong Kong. We should be
very careful not to upset the business environment that has served us
well.

DISADVANTAGES OF A COMPETITION LAW

5.5 We have considered the disadvantages or constraints of a legislative
approach. These would include -

(a)

An apparent overkill: Because of the diversity of factual
circumstances in a market, the impact of business practices on
competition cannot usually be pre-judged. We accept that certain
forms of horizontal restraints like price fixing and bid-rigging may
not be fair to consumers or other market participants. We would
discourage these. However, their actual impact on economic
efficiency or market contestability is less clear. An all-embracing
competition law will not be able to take into account the specific
concerns and reaction of individual sectors. For instance -
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(b)

(©)

(1  many firms entering into collusive agreements, which will be
seen as anti-competitive, may have done so for the purpose of
attaining economies of scale or scope, or for strengthening the
quality of service, which is itself a form of allocative
efficiency and should not be indiscreetly deterred by a narrow
form of competition policy; and

(i1) even though dominance of the market by established players
tends to make it more difficult for newcomers to compete, it
is not the Government's objective to specifically favour
newcomers. We seek to protect the competitive process, not
competitors.  So long as the market is accessible and
contestable, the free market forces will operate to determine
who can enter, stay and leave the market.

In short, acts that appear to have the effect of preventing, restricting
or distorting competition are not invariably unjustified. We have
to analyze them more thoroughly in their particular context to
ascertain whether they restrict market access or contestability,
whether they are calculated to gain monopolistic power rather than
to practise competition or raise efficiency from a different
perspective. Restricting all of them in a blanket manner by law
would be an overkill.

Create uncertainty: If an all-embracing competition law were to be
drafted, it would probably have to limit certain acts first and
authorize an investigation into the intention and effects of these acts
before deciding on the sanctions. Since it is meant to apply across
the board, it will not be able to pinpoint the particular sectors of
concern. In practical terms, this will create a great deal of
uncertainty amongst businessmen. Indeed, many chambers of
commerce have expressed concern that a competition law would
create uncertainty for them.

Implementation concerns and conflicts: The administration of
anti-trust laws requires expertise and a large organization to support
enforcement efforts. Given the uncertainties even over what
exactly we want to outlaw, it is difficult to anticipate and justify a
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5.6

5.7

bureaucracy right from the start. Proliferation of protracted court
cases is likely to occur, as very often the defendant will counter
fiercely given the substantial business interest at stake. We will
also need to examine how the proposed Competition Authority
would co-exist with the other regulatory bodies. We prefer a
step-by-step approach to a blanket hit.

(d) Compromise free and open trade principles: If the Government
were to introduce an all-embracing law to restrict certain forms of
business activities across the board, this would risk undermining our
free and open trade policy and ultimately our competitiveness.
Judging from experience overseas, the extent of anti-trust legislation
and related set-ups does not seem to be directly proportionate to the
competitiveness of the economy. It is salutary that neither
Singapore nor Hong Kong, often quoted as the most competitive
economies in the world, has a general competition law. This is
because free market forces have been allowed to operate in both.

We believe that, on balance, given the uncertainties that a general
competition law will create, especially amongst the business sector, the
merits of adopting Consumer Council's proposed package are outweighed
by its demerits.

In line with our free trade and minimum intervention approach, we prefer
a less intrusive but more in-depth alternative to promoting competition.
This involves promulgating self-regulatory codes of conduct to monitor the
practices of different sectors; and considering sector-specific legislative
changes, if necessary, to deal with anti-competitive problems. We are
not averse to legislative changes, but we do not believe the extent of
horizontal and vertical restraints or abuse of market dominance is so
pervasive as to merit general outlawing. Our alternative also has an
additional merit of not having to be encumbered with a bureaucratic set-up
in the form of a Competition Authority and Appeal Body.
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Complete Ban of Smoking in Restaurants

20. DR DAVID LI: Madam President, a survey commissioned by the Council
on Smoking and Health found that 69% of the respondents preferred all
restaurants to be smoke-free whilst 80% would patronize a smoke-free restaurant
if they were to dine out with children. In this connection, will the Government
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inform this Council whether it will consider introducing legislation to completely
ban smoking in restaurants in order to protect the health of the public and
workers in the catering industry; if so, of the implementation timetable; if not, the
reasons for that?

SECRETARY FOR HEALTH AND WELFARE: Madam President, it is our
declared policy to minimize public's exposure to environmental tobacco smoke
(ETS) to the maximum extent possible. To this end, we have introduced
various legislative and educational measures to protect the public from being
affected by ETS in public places.

Under section 3(1B) of the Smoking (Public Health) Ordinance (Cap. 371),
the manager of a restaurant may, at his/her discretion, designate the entire or
part of the restaurant as a no-smoking area, and once this designation has been
made, the manager has the authority to enforce the no-smoking requirement in
the premises.

Section 3(1C) of the same Ordinance, which came into operation in July
1999, takes this effort one step further by requiring the manager of a restaurant
which provides indoor seating accommodation for more than 200 persons,
excluding the area used exclusively for a private event and separated by full
height partition, to designate not less than one third of the accommodation as a
no-smoking area.

There are, hence, existing provisions in the Smoking (Public Health)
Ordinance to enable the manager of a restaurant to impose total or partial
banning of smoking in the restaurant. We are currently reviewing our anti-
smoking strategy and framework. As part of this review, we will consider
further measures such as more stringent anti-smoking requirements in restaurants
and other indoor premises. In this context, we will also evaluate the
effectiveness and impact of the legislative measures implemented so far, and the
issues involved in enforcement.
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MR RONALD ARCULLI: Mr Deputy, I think it would be remiss of me not to
rise and say a few words on this very important subject about the future of the
elderly of Hong Kong.

First of all, I would like to declare an interest in two respects. My wife is
involved in a pilot scheme project in Shaoxing in Guangdong Province on behalf
of a Hong Kong charitable organization called the Helping Hand, which is
funded by the Hong Kong Jockey Club of which, as Members would know, I am
on the Board of Stewards. My fellow colleagues here today have already
expressed some of the concerns, and we are really looking very much in the
future that the pilot scheme would be well undertaken. 1 am happy to say that
the pilot scheme will probably come to fruition towards the latter part of this year.
This scheme is aimed at encouraging — and I use the word "encouraging" — the
Hong Kong elderly to actually consider moving to the Helping Hand facility in
Shaoxing where, I think, there are about 300 to 350 beds while the Helping Hand
Organization in Hong Kong, I believe, is looking after about 800. Thus, it is
quite an incremental increase. Anyhow, it is an effort that can only succeed if
all of us in Hong Kong, particularly the Government, are prepared to consider a
lot of the difficulties that my colleagues have mentioned today.

I have lived in some ways first hand with the pilot scheme because of my
wife, and she has to cover a lot of areas. But it certainly is an avenue that I do
not believe that anyone of us should overlook. It is an avenue that we ought to
encourage. But I emphasize again, whilst we can encourage, I hope that there
would be no suggestion. I do not think that any Honourable Member here
would suggest that, due to panic, our elderly should move onto the Mainland or
go back to the villages. But one thing is very clear. For the resources that the
Hong Kong Government applies, if we use that money within the Mainland — I
do not restrict it to Guangdong Province, as Guangdong Province is simply a
historical accident or simply because of its proximity to Hong Kong — if there is
the will, I believe there is a way of allowing them to choose wherever they wish
to go to within the Mainland. They may have family members and distant
relatives in the Mainland. Nothing could be more comforting for our elderly, in
their old age, to return to their roots and to be looked after by their friends or
family members.

However, of course, there are many hurdles that we have to overcome.
One of which is the attention that all our elderly would need to have in their
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declining years, and that is, to look after their health. I think from that point of
view, clearly, any assistance that the Hong Kong Government can give in that
respect in terms of the allowances that the elderly are entitled to in Hong Kong is
useful. And perhaps, the Mainland can also give consideration to the charges
that would be imposed on the Hong Kong elderly returning to the Mainland
during their latter part of the years. Again, it is a practical and a necessary step
for them to be assured of.

Last but not least, I have also heard that there are some concerns that if
they wish to return to Hong Kong, how are we going to cope with this particular
problem? Whilst the intention of the proposal is good, there is no easy solution
to this problem, and that involves an awful lot of hard work. But however hard
the work is, I believe that it is really worthwhile for us and for the Government
to try it out. I hope that the Government will take a very open-minded and
generous attitude in approaching this particular subject.

Thank you.
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THE PRESIDENT resumed the Chair.
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Mr CHAN Kam-lam rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 22 were present, 11 were in favour of the amendment, eight
against it and three abstained; while among the Members returned by
geographical constituencies through direct elections and by the FElection
Committee, 23 were present, 21 were in favour of the amendment and one
abstained. Since the question was not agreed by a majority of each of the two
groups of Members present, she therefore declared that the amendment was
negatived.
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Mr LAU Kong-wah rose to claim a division.

EFE B ERBERCHRR - RRBEBEEISHE -

R RAEMBRR -

ERE MR REFBRAHE  BHEEFELERR > LRGSR -

Dyhe Hl e

Functional Constituencies:

THHFEA  HILRES WAXREKE BERE  ERES  RER
B HRBEEE - RIOLREE - RBIZSEA > HIHERE  BFER
BRBETOLERBEK

il

e



ke — 2000 48 12 H
LEGISLATIVE COUNCIL — 12 April 2000 127

APREFHEA  MEBEES  HMEERE HAEER  =FREE KIKE
wh B SET

TR A - TR

il
il
[
s
i
Bt
il
=
s
it}
s
Bt
Bl
i
e

MR RGEBREEE
Geographical Constituencies and Election Committee:

MEMFER - MRCEER > FRERE - FHEEER > ZEVWEE - REH
mECREERE BHREE FENRE WHREFREAFREEZRAE

PRBIINGE S ~ B MR A~ FLERE - EESER - ROBEES - BEMX
=0 A BEREA N -

ETHEHRERBERAERNR -

Y
et

2 NHR > 12 NBR > 6 AKX
BELANRKE F 21 AHKE
15 W A0 70 £E T 7% B o Bl DL

FREMEHEEEEBRELNEE A
o4 NEE MEHTBEZENERLZEH;
11 N&RE - 8 AR¥ - 1 NEWE - R EEE
BB MR EEMEERESER -

THE PRESIDENT announced that among the Members returned by functional
constituencies, 22 were present, 12 were in favour of the amendment, six against
it and four abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 21 were
present, 11 were in favour of the amendment, eight against it and one abstained.
Since the question was agreed by a majority of each of the two groups of
Members present, she therefore declared that the amendment was carried.
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MR BERNARD CHAN: Madam President, the crime rate in Hong Kong has
increased in the first two months of the year, with the number of indecent
assaults alone rising by more than 30%.
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Sexual violence has long been the concern of the community. More
parents are living in fear that their children may become victims one day. And
those who are so unfortunate to be attacked usually have the rest of their lives
haunted by the nightmare. Adequate counselling and support from the society
must be offered before the problem gets out of hand.

The debate that we have today touches not only on the security aspect, but
also on the social and moral issues. Our focus should not only be on the
number of police officers that we should have but also on education, media and
family planning.

Sex has long been considered a taboo in Chinese society. Sex education
in Hong Kong is inadequate compared with the western countries. Poor sexual
education together with the wide publication of obscene materials by mass media
resulted in the deteriorating moral standards and incorrect attitude toward sex
among youngsters.

I wonder if any of my colleagues have the same experience as mine of
feeling embarrassed when newspapers purchased are being put next to
pornographic magazines in the newsstand. In a free society, we should allow
people the choice to select. But I believe that certain adjustments should be
made to keep the social moral standard at a respectable level.

We try to prevent young people from accessing to pornographic materials,
but how about the soft pornographic supplement in some Chinese newspapers?
They contain obscene photographs, brothel guides and articles that describe the
services and the women on offer.

Madam President, such mass circulation of unhealthy information does not
only pollute the mind of young people, but more seriously, it seems to justify that
visiting brothels is socially acceptable.

If self-discipline fails to work, the Government has the responsibility to
take necessary action to protect young people from such mental poisoning.
Effective solutions to many social and ethnical problems start from education.
Sex education should begin at an early age.
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Counselling services should be offered to families having marital problems,
or wives suffering from sexual abuse or violence. It is a pity that some people
who have been victimized choose to keep silent instead of reporting to the police.
Only by reporting their cases to police and giving heavy sentences of punishment
to the offenders can sexual violence be brought under control. We should
encourage the victims to come forward and speak of their mishaps. Silence will
only encourage more sexual violence.

More information should also be provided to the public such as the legal
definition of marital rape, and the rights that a lawful wife would enjoy in a
marriage. [ believe that the provision of more mediation services for problem
couples will help alleviate the unnecessary emotional turmoil and possibly
rebuild family harmony.

Last but not least, the services suggested above should be user-friendly.
It is both cruel and torturous for a person who has suffered sexual violence to
repeat his or her story to different officers-in-charge in different departments in
order to seek necessary assistance.

Madam President, with all these comments, I support both the original
motion and the amendment. Thank you.

DR LEONG CHE-HUNG: Madam President, sex violence is indisputably a
devastating and forever haunting experience for the victims both physically and
mentally. It is not my intention to go through the details as most of them have
been vividly discussed by the Honourable James TO. What I would like to
address this Council and the Administration today is that whilst we want to help
the victims and to assure that justice is being done, this society should not add
further pressure on the distress of the unfortunate molested.

In short, there has to be a proper streamlined, simple, "one-stop" service
to examine, investigate, treat, and counsel these victims in a well co-ordinated

manner and in complete privacy.

What is actually happening now to a victim?
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The victim is usually accompanied by a police officer to the Accident and
Emergency (A&E) Department of a public hospital. That person then goes
through a procedure no different from the other patients. He or she — I use the
word "he" as many victims are actually male and are pretty young boys — will
be triaged and, depending on the medical condition, be seen immediately by the
medical officer or has to wait. There is no special channel, nor is there any
priority.

Let me stress immediately that this is not the wish of hospital staff.
Instead, this is what the current system depicts.

After the examination in the A&E Department when medical conditions
are taken care of, the victim will be referred to the Forensic Department for
taking evidence and the necessary forensic investigation. When this ordeal is
over, the victim will be referred — and I stress the word "referred" — to the
Family Planning Association for tests on sexually transmitted diseases, dealing
with possible unwanted pregnancy, and proper psychological counselling.

Madam President, in short, the medical staff, the police, the forensic
pathologists, the staff of the Family Planning Association, the social workers and
the staff of the Social Welfare Department and so on will all be involved to
provide the best for the patients. Yes, all these are done in good faith, but are
we comforting, or actually adding further stress to the unfortunate victims?

Let me elaborate. Firstly, the victim has to repeat his or her horrible
ordeal again and again at every station which intends to help. And secondly,
referral from one sector to another is by no means equating to proper co-
ordination.

Worse, in the scenario when the victim does not want to report to the
police or press charge, he or she is left alone and left completely at a loss as
regards the way to seek help.

What can we do? There needs to be a "one-stop" service as stressed by
Mr James TO. The needed services must be brought to the victim instead of the
victim being taken on a merry-go-round amongst the various services. There
needs to be a proper co-ordination of all the services concerned. Madam
President, let me stress that a proper co-ordination is not merely a proper referral.
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Accounting the horrible incidence by the victim should be done once to all
service sectors in a secluded environment with complete privacy. Public
hospital may well be the best venue.

Madam President, the public doctors are working together with the
Association Concerning Sexual Violence Against Women to set up such a "one-
stop" service. This is much welcomed by the medical profession.

Such a co-ordinating service is by no means new. In fact, we, as an
advanced metropolis, are actually lingering far behind. Such a setup has been
in existence in the United Kingdom, for example, for more than a decade. Our
neighbour, Malaysia, where Dr YEOH comes from, also has such a setup.
Why should Hong Kong be lagging behind?

Madam President, such "one-stop" approach is not new even to Hong
Kong. A few years ago, the Social Welfare Department has spearheaded
discussion with various departments involved and worked out a co-ordination
protocol for handling domestic violence cases, following that of the Hospital
Authority. My friend, the Honourable Miss Emily LAU, said that this was not
enough. But surely, we have to agree that this is a good beginning of a central
co-ordinating effort. There is no reason why the same machinery cannot be
triggered off for handling sexual violence problem, only if the Government has
the will.
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NEXT MEETING
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Adjourned accordingly at three minutes past Nine o'clock.
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Annex
SECURITY AND GUARDING SERVICES (AMENDMENT) BILL 2000

COMMITTEE STAGE

Amendments to be moved by the Secretary for Security

Clause Amendment Proposed
17 By deleting the proposed section 24(2) and substituting -

"(2) After an application has been made under
subsection (1), the Authority or any member of the
Authority authorized by the Authority to do so may, by
notice in writing to the Commissioner and to the licensee,
vary the conditions of the licence pending determination of
the application.".

18 In the proposed section 24A -

(@) in subsection (4), by deleting everything before
"before -" and substituting -

"(4) Subject to subsection (11), no
step shall be taken by the Authority in respect
of an application made under subsection (1)";

(b) by deleting subsection (11) and substituting -

"(11)  After an application has been
made under subsection (1) (including the
period before the material date), the Authority
or any member of the Authority authorized by
the Authority to do so may, by notice in
writing to the Commissioner and to the
licensee, vary the conditions of the licence
pending determination of the application.".



