The Government’s administration of sale of land by tender
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Mr R D Pope, Director of Lands (D of L):

Mr Chairman, in the case of the Kowloon Bay site, we didn't ask for the parent
company guarantee. But it was only seven days after the award of the tender that the
applicant wrote in and said that he wished to defer payment to the premium. We did make
an error in as far as we did not ask for that parent company guarantee within the seven days.
But I would venture to suggest that it really would not have made any difference in the
circumstances of this case because in the second case, the Ap Lei Chau site, we asked for
the parent company guarantee but the purchaser did not provide it. So we were in a
similar position. But, yes, we were at fault in as far as we did not ask for that guarantee.
| accept that.

T
EEYHE =
Miss Emily LAU:

Mr Chairman, is the Director telling us that even if he had asked for it, we could
not have prevented what | would describe as a disaster?

D of L:

The circumstances were similar for the Ap Lei Chau site. We did ask for a
parent company guarantee, they did not provide one, the sale did not proceed. | believe
the situation would have been exactly the same for Kowloon Bay. If we had asked for the
parent company guarantee, they would not have provided it, and the circumstances that
occurred would not have been prevented.

EE:

R YHE A=
Miss Emily LAU:

So in both cases, even if you had asked, they could not have provided it?
D of L:

| would not say could not, they did not, they would not.
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Miss Emily LAU:

So the accusations made by the Director of Audit that you have failed to do so is
quite academic?

D of L:

Academic in as far as it is my view that we would not have obtained the parent
company guarantee. That is only my view. Obviously, I think circumstances then were
somewhat different. We were at the beginning of the Far East economic crisis and when
we went out to tender, that crisis had not really started. It did not start until October 23, |
think. The site was awarded in November. We were really at the beginning of the crisis
and I think it is quite clear then that the purchasers of these two sites were really having
second thoughts about whether to proceed or not.  As a result, they both asked for delay in
the payment of premium. They both asked for certain concessions. We refused to give
these concessions. As a result, both sales did not subsequently proceed. We had asked
for a parent company guarantee from one. The other one we had not. But the
circumstances in my view would have been the same.

FE:

PAERRE—BL » — AR A AR R AT AT USRS - fEE A -
{RITREA T H R R IUREE ? B EEFEC R 2 B EG AER ? BAHGER M T E T
SEE -

D of L:

You are quite right, sir.  As far as these conditions are concerned, we did not ask
for a parent company guarantee before the tender was closed. Perhaps that is the way we
should operate in future. In fact, I think it is the way we operate currently. But in those
days, we didn't. We merely provided for the right to ask for a parent company guarantee
when the site was awarded. By then, as you quite rightly point out, it was too late.

FIZHZES -
WA S HEHER?
-
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D of L:

When we have a requirement such at PSPS, as one of the sites was in this case,
we certainly require a parent company guarantee together with financial details of the
parent to ensure the company is able to proceed with the development as planned. It is our
view that where there is no requirement for PSPS or for other GIC facilities, it should be

treated the same way as a lot which is sold by public auction, where basically people are
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able to bid. We are unable to see in advance the backing of that particular company and in
general rule we are not presented with any problems. Where there is a definite policy
commitment such as PSPS, we would ensure that there is a parent company guarantee and
we will check that that parent company has got the financial standing to proceed.

Where it is a straightforward sale, where there is nothing in particular, policy
reason behind it, my department don't feel that it should be backed up with a parent
company guarantee because, in our view, it should be treated the same way as auctions
where there is not this requirement. We are concerned that by asking for parent company
guarantees, we may in fact be preventing some of the smaller property developers from
proceeding with these developments and it will favour the larger developers.
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D of L:

Not a change, Mr Chairman. Basically, what we decided in December 97, I
think, was that where we have a PSPS or a major Government requirement, we will ask for
a parent company guarantee. Where it is not PSPS or there aren't any Government
facilities to be provided, we will not ask for a parent company guarantee. That is our
current policy.
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D of L:

Sorry, can | distinguish between these two tenders and our current policy? In
these two tenders, we did have the requirement to ask for parent company guarantees. But
subsequent to these two tenders. We did review the policy and decided that we would not
ask for it in normal tenders. We would only ask for it in special cases such as PSPS or
where there was a Government facility to be provided.

Chairman:
It seems from your evidence today that you are insisting on it now.
D of L:
No.
Chairman:

Okay, so what is its state? It is a policy, you require it, but it is not on the tender
notice. Is that what is happening?

D of L:

No. If we were doing tenders today, we would only ask for a parent company
guarantee when it is a PSPS tender or there is provision for a Government facility. In
other straightforward tenders, we would treat it the same as an auction and we would not
ask for a parent company guarantee. That was not the situation in 97 when these tenders
went out.

FE:
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D of L:

Mr Chairman, | think we have to recognise the unusual circumstances that had
taken place at this time. Normally, for a straightforward tender, we ask for a fairly
substantial deposit and that is normally sufficient to cover any deficit if the purchaser fails
to proceed with this tender. The deposit is normally something like 10 per cent of the
purchase price. In the circumstances of these two tenders, property values dropped very
dramatically over a period of a few weeks or months. So they were rather unusual. But
in a normal market, the deposit is normally quite sufficient to cover any possible loss if we
have to resell where the tenderer does not proceed. | think that is normal circumstances in
any purchase, you take 10 per cent, that is usually sufficient to cover any losses.
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D of L:

The practical situation on the ground apparently was that even though we had
these requirements in the tender conditions, my staff rarely implemented them, which was
very unfortunate. That is what happened in the case of the Kowloon Bay site. Nobody
really asked themselves whether it was necessary to continue with this requirement. It
really was not until problems began to arise that we sort of thought: Why do we ask for
this requirement? Because there is no need. It should be treated the same way as we
would do for any normal purchase by auction. We are very conscious to have an open
playing field when we have tenders and auctions of land. We were of the view that by
Imposing too many requirements, parent company guarantees, financial statements etc, we
are somewhat restricting the number of people, possible bidders. Therefore, as we could
not see any real reason for this in the sake of non-policy cases such as PSPS, we did decide
in 98 to stop that policy.

| felt that | had the authority to change that because it was only a matter of
changing the conditions of tender which generally comes under my jurisdiction. Where
the original requirement came from, | am not 100 per cent sure at the present time. |
suppose at the time, people felt that that was a safeguard against any possible loss. But |
believe that that safeguard was more theoretical because, as happened in the case of Ap Lei
Chau, even though we had the requirement for the guarantee, we asked for the guarantee,
they didn't provide it and they didn't proceed.

-
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D of L:

Obviously, Mr Chairman, if these are the comments from the Public Accounts
Committee, these will be taken very seriously and | will consult with the bidders and the
profession as a whole as to whether it is appropriate to impose these requirements. | can
also obviously check out the history and find out what the background is and make a report
back to this Council.

T :
FHEHRRE -
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FE:
ZHEIHR ENE R EEEE R - fiSEREGFEMAT ?
D of L:

Mr Chairman, under the lease conditions, we had a requirement for a parent
company guarantee when the site was awarded. When we knew who the purchaser was,
we would write to him and say: Please let us have a parent company guarantee. The fact
that we could not get one, we did not ask for one, but we asked for one in the case of the Ap
Lei Chau site and they did not provide it. 1 think we subsequently realised there was no
point in having this requirement as it was stated. The Chairman made the point earlier
about perhaps we should have the parent company guarantee at the tender stage, so that
when we looked at the tender, we could look at the parent company guarantee. | think that
Is probably a more appropriate way of doing it rather than asking for it later. But by the
time we asked for it, it was too late. | will look into this matter.

FEPHA :
- B E R -
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FE:

D of L:

Mr Chairman, obviously, | did check this out when the audit query arrived. |
would not like to mention individual names, even if it is possible to identify an individual.
It was something that just didn't happen, unfortunately. Where, at what stage, at what
level that decision was taken, obviously | have got to do a bit more research. It just did

not happen. Nobody woke up to the fact that we didn't ask for this requirement, and quite
where that responsibility lies, | can't say offhand.
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Yes.
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FE:
Mg ER -
D of L:

It is difficult to know, Mr Chairman, what legal challenges could occur, because
if we didn't impose a requirement to ask for a parent company guarantee and the sale
proceeded and the development proceeded, there was nobody to challenge us. In fact, this
| believe is what was occurring. In this particular case, as you know, we did not ask for it
within seven days of the award of tender, the purchaser was obviously having second
thoughts and did not proceed. We took all necessary legal action to recover the balance of
premium. But this was not successful and we had to cancel the sale.

-
RITEHEA -
REEES

TN o FAGTEERE R A — L (EZ - EEBHERIRE - HEEEE RT3
THEREMHE TS - FRECHMRTREEEIEHEHZF R GUIHEHE - £
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HERT I SHEEE ?

FE:
MGER -
D of L:

Mr Chairman, | think these conditions merely say the Director may require a
parent company guarantee. It doesn't say we must. So, in that regard, we didn't do
anything wrong as far as other tenderers were concerned. Maybe in practical terms, it was
wrong in these particular cases. If we asked for one at the beginning, we could have
recovered the money. But in normal cases, as | said, it was merely a requirement that |
may ask for it. Where we didn't ask for it and the sale proceeded and the development
proceeded, there was no problem. So there is no challenge possible from other
unsuccessful tenderers.
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D of L:

I will look into that aspect, Mr Chairman.
EE:

PIZFEE -
FIBIES -
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EE:

fifGER
D of L:

Mr Chairman, it was the Prevention ...... | am trying to think of the .......
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Chairman:

Corruption Prevention Department.

D of L:

Yes, but it wasn't the investigative side. It was the side that .......
Chairman:

The Office of Prevention Department.
D of L:

Prevention, yes. Thank you, Mr Chairman. They were looking at systems and
trying to ensure the systems were the right systems to ensure fairness for everybody. So
they asked these questions and we replied, the same as we replied to this report of the
Director of Audit, of the actions we had taken. We did not hear any more from them.
Presumably, they were satisfied that we had taken the necessary steps.

-

FISHRES -
FIZWES -

T - RRERIT ARG =EE ? Alfeis ek & s A > NERHE G -
e ERMER > EIRFRITBORE RS - BEREEREAE T A > HEEHRE L
B R ERENE ?

FE:

D of L:
| think 1 have had occasions in the past where he has come forward on matters,

but | cannot specifically remember exactly. Again, | can make a report of other cases
where he has taken an interest in matters such as this and where he has taken action.
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FE:
MgEE -
D of L:

That is right. They merely read it in the newspaper, | imagine, because it was
quite widely publicised and as a result of that, they asked these questions.

FZI#ES -

R o bR T A EH2.208, 0 BRI B HIEGEE 1A IS E X BRIREAF]
EEER S EEHERI > HHRE AR HME R ?

T

MEE R -
D of L:

The ICAC did make specific suggestions as paragraph 2.20 says. As we
reported in the paper, in the first recommendation, we did not think it was necessary in all
cases to ask for a parent company guarantee. On the second part, again, it is a question of

written guarantee. As | said, we didn't think it necessary to impose these guarantees
because it would hinder the number of bidders.

FIZHZES -
N o BABTEER - WEEH2. 20 E 2R - VMBI ZATE
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T
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D of L:

No.
T
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D of L:

Mr Chairman, | believe it is currently out for tender for a mixed development.
So we have not yet awarded it. So we have not as yet got a possible loss of revenue.

-
AT A SE RIS FRIE 2

D of L:

Within a few months.
T

B CASHET TR e 7
D of L:

It is currently out to tender. We have taken up, | believe, with the Housing
Bureau whether it is appropriate to fix reserved prices in these mixed developments because
this is a new type of development we are doing. We are currently in communication with
the Director of Housing. If | remember correctly, the tender closes on 24 December. So
before then we will decide what to do with the reserve price and then | can report back
subsequently what the tender result is. That would take several months because it would
have to be considered within Housing Bureau.
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Chairman:

| just wanted to make sure that we may have some firm figures before we finish
our hearing.

EE:
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D of L:

I think maybe at that time it was our view that because of the problems in the

property market at that time, it would have been a waste of time to ask the second purchaser,
because everybody was pulling out of all sorts of transactions at that time.

T

HERDRE ?
D of L:

No.
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FE:

D of L:

The original figure of $1,056 million, this was done for the purpose of arriving at
a deposit amount, because for tenders where we expect to receive more than $500 million,
the deposit is $50 million. So this was a communication between the district and
somebody in the headquarters to arrive at an estimated revenue figure for the purpose of
arriving at a deposit amount. Also, at that time, the staff really were not aware of the
consequences of the Far East economic crisis and what effect this would have on property
values, in particular, hotel values.

The $1,056 million was arrived at by relating to comparable evidence of hotel
transactions that had taken place in one or two years preceding the tender closing, or the
tender period. When the tender period closed, it was quite apparent that the market had
changed very, very, very dramatically. It was our view that the tender, having been given
full publicity, full disclosure to the public, and we had received two bidders, that was the
best indication of market value. Also, it was at the very bottom end of evidence we had of
hotel transactions previously. But there had been no record of transactions that had taken
place after the Far Eastern crisis had hit Hong Kong.

It was our view that with the wide publicity, the exposure the site had had, the
tender price was the then market value. In fact, this has been shown to be correct
historically because hotel values really have not increased to the present day. They are
still very, very depressed. The policy decision was to proceed with the sale, and on that
basis, | was satisfied that the price tendered was the market value at that time.
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Mr Chairman, in fact | did make a recommendation to the Secretary for Planning,
Environment and Lands that the site not be awarded because of the change in the numbers
of tourist arrivals. The policy decision was that we should proceed because we don't have
a high land price policy. In view of that, | was satisfied that the price bid was the then
market value, because it was widely publicised, given complete and utter exposure to the
market, we received two bidders, both bids at similar prices, and in view of the then
depressed tourist market, that price tendered was the market value.
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It is not up to me to say we shouldn't have awarded it because my original
estimate was high. It was in my view the market value. It was a policy decision to
proceed and that policy decision is obviously not for me to question.

| did sound the warning that the price was very much lower than expectations.
It would receive a better revenue if we changed it to residential. The decision was not to
proceed that way.
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D of L:

Basically, Mr Chairman, it is my professional duty to advise the Administration
what | think is the best way to approach property transactions. | recommended to the
Secretary for Planning, Environment and Lands that perhaps this sale should not proceed as
a hotel. The Secretary took my advice, took the Director of Planning advice and in the
overall context of the situation at that time, he wrote back to me and said no, proceed with
the sale. On that basis, | was satisfied that the two tenders received and the top bid was
the market value at that time.
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D of L:

No more. Mr Chairman, the facts are stated in the report as they occurred.
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D of L:

No major research went into arriving at the price of $1,056 million because it was
only for the purpose of arriving at a deposit figure. It was not calculated for any other
reason. So it is a very quick, rough estimate done by my staff. It was quite obvious from

newspapers and everything else that the tourism rate had gone down. But there were no
land transactions to identify what effect this was having on the hotel property values.
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Mr Chairman, we knew in December, | think, the decline in tourism. When the
estimate was done in November, it was still | think about a month after the economic crisis
had struck Hong Kong. | believe my staff, and they were fairly junior staff who did this
estimate, didn't really fully take into account all the factors that were becoming to become
apparent at that time.
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D of L:

It was not policy then to set reserve prices for tenders because it was our view
that providing you gave sufficient publicity and you had tenders in, there was no reason to
set a reserve price. In fact, it was following this particular case that we did introduce a
policy of setting reserve price for tenders. So, retrospectively, we have agreed to set
reserve prices.
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