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Mr E T O'Connell, Acting Official Receiver (Atg OR):

Mr Chairman, perhaps | can explain by way of background, that the role of the
Financial Services Division is primarily to examine the statement of affairs, books of
account, records and files in order to provide the case management people and the lawyers
in the Legal Services Division with information as to whether, from a financial view point,
the director’s statutory duty specified in the legislation has been complied with. This
examination will include undue or over-statement of assets and liabilities, any fraudulent
preferences or unfair preferences, proper maintenance of books of accounts and records.
Where prosecution action is eventually taken arising out of a report to the Legal Services
Division, people from the Financial Services Division will attend court, the magistrate’s
court, to provide expert input, expert evidence, in the event that the case is being contested.

Mr Chairman, if the Financial Services Division opines that their investigation
teams examine the statement of affairs and books of account in accordance with the present
criteria based on liabilities and they also check the general format of the statement of affairs
for liabilities, if there are liabilities of less than HK$1 million. The nature and scope of the
work depends on the amount of liabilities and whether or not additional information is
required for possible prosecution action.

In view of this, Mr Chairman, it is not considered essential for FSD, Financial
Services Division, to compile statistics as detailed comments for follow-up action are made
on each case file. The preliminary examination are in cases when liabilities are in excess
of $10 million. A checklist showing areas of follow-up actions are highlighted and can
provide the basis for the compilation of statistics.

The Case Management Division considers that statistics and the results of the
review of assets may not reflect the true position and effectiveness of the officers concerned,
because quite frankly the wound-up companies and bankrupt firms may well have ceased
business for several months prior to the commencement of the liquidation or the bankruptcy.
Therefore they have decided to take a commercial approach in deciding how much time
should be spent on dealing with these matters. Sometimes it is difficult to also collect
documentary evidence to facilitate recovery actions due to the lapse of time between the
closure of a company or a bankrupt firm and by the time that the Official Receiver people
go in to take over control of the company.

A further consideration, Mr Chairman, is that in many, many of these cases the
estate, i.e., the wound-up company’s estate or the bankrupt estate, simply has little or no
assets to enable, for example, civil action to be taken against possible third parties for
recoveries to that estate. As you know, Mr Chairman, a liquidator or trustee-in-bankruptcy
must look to the assets in the estate to determine whether or not he can undertake civil
action for further recovery. If there are insufficient assets in the estate, Mr Chairman, then
invariably he will go to his creditors to explain the position and say, “are you prepared to
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contribute to a financial war chest to enable us to pursue these third parties?”. And our
files, Mr Chairman, are littered with examples of requests going out to creditors seeking
funding for civil litigation, and creditors saying, “l am sorry, no, we are not interested”.

Further guidelines, Mr Chairman, and more training on prosecution of insolvency
offences will be provided by our prosecution section.

So, all in all, Mr Chairman, we say that there is control, there is management, and
we are fulfilling our regulatory and prosecutorial role in relation to the investigation of
wound-up companies and bankrupt estates.
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Atg OR:

Mr Chairman, there are two aspects to this. Again perhaps | could explain by way
of background. First of all it is the primary duty of directors and bankrupts, of companies
and insolvent estates, to disclose to the liquidator or to the trustee-in-bankruptcy all assets
of a company so that the liquidator can liquidate those assets for the benefit of the creditors
of that wound-up company or estate. There are criminal sanctions, Mr Chairman,
contained in the companies legislation for prosecution action to be taken against directors
and bankrupts if they fail to properly disclose the whereabouts of assets so that the
liquidator can take action. And indeed, Mr Chairman, if you go to Table 7 of the Director of
Audit’s report, you will see the prosecution actions for disqualification proceedings that had
been taken over the various years.

-89 - Monday, 17 April 2000



Services provided by the Official Receiver’s Office

il TR E IR AR AR 75

With regard to hidden assets, Mr Chairman, on the civil side of matters, again
each case file is examined by the Financial Services Division and a recommendation will be
made to the Case Management Division in relation to whether or not there are hidden assets
or whether or not directors have salted away property, whether or not there had been undue
preferences. This is on the civil side of matters, and again | go back to my previous answer.
Sometimes there is simply insufficient evidence to enable the liquidator or the trustee-in-
bankruptcy to launch civil proceedings for recovery of assets. If there is sufficient
evidence, and let me also preface that, Mr Chairman, by saying that on many occasions we
go and take third party barristers’ advice on whether or not there is sufficient evidence to
pursue the matter, and depending on whether or not it is a positive answer we will then
consider our next step. If the answer is “yes, there is a possible hidden asset” and we want
to pursue a third party we then again look to the credit balance standing to the estate of that
particular account. And as | mentioned to you before, in most cases there are little or no
assets available which may enable the liquidator or trustee-in-bankruptcy to fund recovery
of action, recovery by way of civil litigation. The liquidator or trustee must then seek a
war chest from his creditors, because after all it is the creditors in liquidation, or in
bankruptcy who have a direct financial stake in the liquidation or bankruptcy. And again |
repeat our case files are littered with such requests and rejections by the creditors who
obviously feel they are simply not going to spend more money when there is no guarantee
they are going to get it back.

FE:

SHS R T EERRE < If | can refer to Paragraph 3.5, I think all that the report is
trying to say there is that there should have been appropriate follow-up action. | do agree
that in a way simply looking at the number of cases that go for recovery action is not
compehensive enough. But if the Director is right in saying that the case files are littered
with evidence that there are not enough funds to pursue these actions, this is one proper
follow-up action as far as | can see. Can that sort of statistic be compiled, and have they
been compiled?

Atg OR:

The answer is, Mr Chairman, yes, but how cost-effective is it going to be? |
mean, again we are wearing our liquidator’s hat here. | mean, we are bound to try and
process these cases. If at the end of the day the liquidator considers it is possibly not cost-
effective to keep this very, very detailed information because it may not help in respect of
other cases, we will obviously go away and consider this and if possible we will keep
statistics. But it is a question of whether it is going to be cost-effective.
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Chairman:

| think the main thing is your work is as accountable as anybody else. If you do
not keep any statistic, do not keep any record, then it really assumes that your decision and
judgment is not challengeable.

Atg OR:

Well, Mr Chairman, we make a report. We tell creditors there is a possible
cause of action against a third party in relation to civil litigation, and if the creditors say “we
are not interested”, there is not very much we can do.

Chairman:

No, | am not saying whether the course of action is right or not. What | am
saying is that should there be proper statistics, proper file records saying that these things
have been cleared, and then when the Director of Audit comes he can at least say “I have
looked at the file and cases, 800 cases. The statistics show that you have no funds to recover
the action.” | mean, that is one answer. It is an appropriate statistic or follow-up action.

Atg OR:

In the question of hidden assets, it is sometimes very difficult to actually, these
cases are not that regular in relation to hidden assets or undue or fraudulent preferences.
There are many, many other examples of types of civil litigation. Again we hear what you
say but it is a question of “is it going to be cost-benefit for the Official Receiver’s Office to
keep these detailed statistics?”

Chairman:

If you look at, which | am going to follow up soon, | think on Page 15 in the
English version of the Report, in 1998 and 1999, we are looking at the chart in Table 5, in
1998/1999 the nominal value of debts which we are looking at is $1.6 billion. | am sure
the figure is going to grow in 1999/2000 and the year after. We are talking about very,
very huge few sums, at least on paper. | agree that in reality not much of this can or may
be recovered, but at least that is the figure which is accountable, | think, to the creditors and
| think to where people judge your work. And if there is no appropriate statistics to see
how these things are being properly followed up, | think, when we talk about cost-
effectiveness, we are talking about very, very huge sums.

Atg OR:
Can | ask my colleague, Mr Manning, to comment?
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Mr D F Manning, Assistant Official Receiver (Financial Services):

| think, Mr Chairman, if | could make the point here, there is no evidence to
indicate that appropriate follow-up action has not been taken on these findings. In the last
financial year there have been 248 various irregularities identified, possible irregularities, |
should say rather than actual irregularities. These are possible fraudulent preferences,
inter-dealings between directors’ accounts, etc, etc, justification for bad debts written off.
The Financial Services Division draws attention to each of these areas in their examination
of the statements of affairs, the books of account and any other documentary evidence that
Is available. It is all documented on the case file very clearly with follow-up notes to say
“please refer back” if there is any further investigation work required. Before the case is
put forward for release to the court a case officer must examine and be able to produce
reasonable evidence to apply for release to the court and indicating wherever follow-up
action, if it has not been taken, why it has not been taken. Because oftentimes what
apparently requires further follow-up action in actual fact does not necessitate because you
have not got the information available.

And the statistics provided about the bad debts written off, I think we are all
aware that most of the cases particularly handled by the Official Receiver’s Office in the
last couple of years in particular, are cases where there are virtually no assets left.

In most cases, | think approximately in 80 percent of the cases it is less than
$50,000. Companies have gone into liquidation. By the time the petition is taken out, by
the time the actual liquidator gets his hands on whatever few assets there are available, it is
six to nine months down the road. Oftentimes you cannot find books and records, you
cannot find documentary evidence to follow through a debt, and in most cases the debtors
will claim for one reason or another that this debt is not enforceable. So no further action
can be taken. So, the statistics per se do not make particularly great reading, but when you
see the percentage that is given there on Table 5, it indicates that in ‘94/95 15.8 percent of
debts were recovered, and we look at the year “98/99 which says 0.5 percent. We would all
agree that that is a very alarming statistic if we could take it at face value, but we cannot
because the figure of “94/95 includes one debt which | understand to be somewhere in the
order of $110 million was received from one debtor. If we delete that figure from that, the
percentages look to be working much more on par with each subsequent year.

FE:
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Atg OR:

Chairman, the Official Receiver’s Office takes the view that it is cost-effective to
hand out this work to debt collection agencies for two reasons. First of all there is not one
penny of Government money involved in relation to instructing these debt collection
agencies. Their fees are paid out of the assets of the estate. And secondly, Mr Chairman, it
relieves the staff of the Official Receiver’s Office having to chase these debts so that they
can be redirected for other tasks.

I would like to point out, Mr Chairman, that in the past several years there has
been an unprecedented rise in the workload of the Official Receiver’s Office, in particular
personal bankruptcy. And yet there has not been any commensurate increase in staff. In
fact there has hardly been any increase in staff at all. The staff in the Official Receiver’s
Office, we have actually managed to re-engineer most of our processes to take on board this
massive increase in personal bankruptcies arising out of the 1998 Bankruptcy (Amendment)
Ordinance. So, Mr Chairman, we defend our position on the appointment of debt collection
agencies. It is cost-effective for the reason | have given.
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Chairman:

Mr O'Connell?
Atg OR:

Can you repeat the question?
Chairman:

| think Mr Lau is really more concerned, not about the appointment of external
agencies per se but how you supervise that appointment, in particular when 3.17 mentioned
that you have very little statistics or very little measurement tools as to how to monitor the
performance of the debt collector.

Atg OR:

Well, Mr Chairman, can | ask, Mr Mak, to address this?
e
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Atg OR:

Chairman, we have considered, this and we do not think it is cost-effective for a
number of reasons. First of all, if we were just to cherry pick the good debts it would be
very, very unlikely that any debt collection agency would be interested in just taking up the
work for and on behalf of the Official Receiver. As far as the Official Receiver’s Office is
concerned, for the scheme to be effective you have got to hand out the case as a whole, and
that means, yes, he gets some good ones and he gets a lot of bad ones as well.

On the question of abuse, Mr Chairman, monthly progress reports and quarterly
reports are provided by our agents and these reports are reviewed and they are monitored.
There is also provision in our contract with the debt collection agency for early
determination due to unsatisfactory performance, Mr Chairman, and we will be reviewing
the performance of the debt collection agency critically at the termination of the contract.
So | hope that answers the Honourable Member’s question.
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Atg OR:
The total is $20,000, Mr Chairman, not $20,000 per case.
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Atg OR:

Mr Chairman, it is a strongly-held view of the Official Receiver’s Office that the
outsourcing of companies’ debts, of bankrupt estates debts’ as a package is cost-effective, is
in the best interest of the Hong Kong Government, is in the best interests of the Hong Kong
taxpayer and we also think is in the best interest of creditors.

Mr Chairman, as my colleague, Mr Manning, pointed out, many of these cases
are small cases. You might have a hundred debts or fifty debts of relatively small amounts.
If civil servants were to deal with this workload in-house, it is simply not on. It does make
a great deal of commercial sense to outsource to the private sector the claims of a company
in total as a package. It would not work any other way, Mr Chairman, in view of the large
amount of relatively small sums of money involved.
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Atg OR:

Mr Chairman, can | take Members to Table 4 of the VFM report and third item
down, “refund of utility deposits”. The refund of utility deposit is not treated within the

Official Receiver’s Office as book debt collection. It is a simple process within the
liquidation so it is not counted in the book debt collection process.
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But on the other point, again, going back to the simpler, why we hand out all of
the book debts of a company as a package, Mr Chairman, | would like Members to try and
envisage that when you go into some of these companies and the books are in disarray,
much of the evidence might be missing. You might have a hundred debtors laid out in the
book, each for relatively small amounts of money. We do not think it is cost-effective for
the civil servants to actually spend their time having to go through the ledgers of these
companies to isolate which debts are due and owing from Government bodies. It is simply
not cost-effective to do that. And from our angle, Mr Chairman, it makes much more
commercial sense to outsource the case as a whole, as a package, to the debt-collection
agency.

Chairman:
Mr Manning?
Assistant Official Receiver (Financial Services):

I think, Mr Chairman, to answer the question about tender procedures, over the
last number of years the Official Receiver, | think the very first time we started this process
was somewhere around ‘94 or something like that, we did a pilot scheme with one
particular firm who dealt with it. The follow-on — that was a two-year contract, | think —
that particular firm from memory maintained that they were not making any money out of
this so we then approached, and | cannot recall whether it was eight or ten different legal
firms asking for written submissions as to what they would expect if they were to do this
type of work. And eventually we selected one particular firm because they offered the most
advantageous terms. That was a two-year contract. That particular firm maintained they
were also losing considerable sums of money on this, that the base price of $3,000 was far
too low, that they could not make money on it because it required going through reams of
documentation, etc. And the last tender we let a year or two ago — ’99 — which again was
not a written, it was not a tender, it was quotations from two firms, one of whom is a major
debt-collection agency.

Chairman:
You will probably find the situation with the lawyers quite different now from
two years ago, but I would not argue with you, but | think from people who know the legal

profession | think they are crying out for work now. Let us look at it again.

On the issue, Mr O’Connell ...?
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Atg OR:

There is one other point | would like to clarify. We have since last September
written to the Law Society and also to the Hong Kong Bar Association asking for
expressions of interest in relation to doing work for and on behalf of the Official Receiver’s
Office. It is not just confined to book debt collection. And as a consequence we have
had submissions from about 20 to 25 firms, Law Society firms and maybe 40 to 50
barristers in the private sector who have expressed an interest setting out details of their
remuneration, and we are in fact drawing up a roster. So we are outsourcing to the private
sector, not just the question of book debt collections but also other types of litigation in
relation to the affairs of wound-up companies and bankrupt estates.

Chairman:

As the level of interest grows | think we can look at a more favourable term to
ourselves. %57 B 3% BUR S HERAE ©

AR i E— Y - RSB R0 8 AR A - B EE
FLTS NG IR (LREEN TR A - BT ER T
PR P -

FE:

WRRHE HE R - BAE (R E T B0 SR TR
HJ1E - We are talking about PIP.  This is a totally different sub-contractor.

Atg OR:

I am talking about, in the previous point, Mr Chairman, which is in relation to
legal work being undertaken in-house other than the debt collection system, which we now
intend to outsource from the Official Receiver’s Office. And as | mentioned, we have
written to the Law Society and to the Hong Kong Bar Association asking for expressions of
interest and we have built up a list of people. Paragraph 6.8 which the Honourable
Member was referring to is in relation to the outsourcing of the administration of insolvency
work to private sector accountants, and | think the Administration has fully responded on
this in Paragraph 6.8.
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Chairman:

And there was substantial interest from the accountancy profession, so Mr NG’s
concern that there might not be interest is unfounded?

Atg OR:

No, they are interested, Mr Chairman.
TR

HOETRHERGER3E 7y > N ig B ER AT » 5F—  HAEM A R/
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Atg OR:

On the question of reviewing every single case file handed out to the agent, if that
Is what is being suggested?

Chairman:

No, that is not what | am suggesting. | am saying any supervision or monitoring
work. We are talking about whatever efforts have been made. | just want a record of
some effort made. | certainly do not imply having to review every file. That would be
mad to recommend that.

Atg OR:

Yes, that would be completely cost-ineffective as you quite rightly point out,
Chairman. Following on from the Director of Audit’s report, we have introduced random
testing.

Chairman:

But not before?
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Atg OR:

No.
Chairman:

Can | have a look at the contract?
Atg OR:

We can let you have a copy of the contract, Mr Chairman.
Chairman:

| presume the contract does give you rights?

Atg OR:

Yes, we do have rights to review the work of our agents in relation to their efforts
to collect book debts, Mr Chairman. But | would ask Members to remember that these are
professional firms of solicitors, members of the Hong Kong Law Society who are subject of
course to the discipline mechanisms of the Law Society in relation to the way in which they
undertake work for and on behalf of a client. They are our agents with all that that implies,

of course, Mr Chairman. They have fiduciary duties and duties of care, and those standards
in respect of a professional firm are very exacting and very high.
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Atg OR:

Mr Chairman, when the Director of Audit released his draft report in January
initial instructions were given to staff to identify all cases more than three years old where a
dividend could be paid and which had not been paid. We have identified 270 cases, Mr
Chairman. We are on track to pay the dividend in all of those cases by the end of this
month, except one or two cases for one reason or another we cannot hit that target, but we
can hit the target in respect of those one or two cases in May and June.

For all cases between one year and three years old where there is a credit balance
on the estate sufficient to pay a dividend, our target is to hit those by the end of July of this
year. So that by the end of July this year all cases more than one year old where a dividend
can be paid will have in fact been paid, Mr Chairman. And to follow up on that, Mr
Chairman, we will include in our performance pledges a pledge that henceforward where
dividends can be paid they will be paid within nine months. And we will be discussing
this, Mr Chairman, with the Official Receiver’s Advisory Committee within the next few
days.

T
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Atg OR:

Yes, Mr Chairman, two questions. Sorry, perhaps the Member could clarify. Is
he asking a question about the Panel A Scheme, Panel B Scheme, or just actually moving
from a roster system to a tender system?

Chairman:

| think it is really the latter.
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Atg OR:

Yes, perhaps | can give by way of background an explanation. In 1996, Mr
Chairman, to address the growing workload of the Official Receiver’s Office, the scheme,
which we call the Panel A Scheme, was established. And effectively what this does is that
we invited private sector accountancy firms with insolvency experience — that was the pre-
condition, the necessary insolvency experience — to come in and effectively to take over the
administration of cases where there were assets of more than HK$200,000. It is only in
relation to windings-up. It does not apply to bankruptcies, purely in relation to windings-
up. And there were about between 35 to 40 on average in those days of such cases. And
what happened was we set up a roster of firms, and | think there are fourteen firms now,
mainly the big firms, plus some of the more medium-sized firms in Hong Kong who are
appointed to undertake the work of the administration of that liquidation from the roster.

In 1997, Mr Chairman, this scheme was supplemented by what we call the Panel
B Scheme. Again this actually involved a Government subsidy. It originally started off
as a pilot scheme where we were given $10 million and we set a cap of $60,000 per case for
those cases which had less than HK$200,000, the idea being to build up more expertise
within the private sector and to outsource more of the administration of insolvency work to
the private sector.

Following a review of the Panel B system, and in fact last year the scheme
became a recurrent scheme. We now have a HK$21.3 million from the Finance Bureau. It
Is no longer a pilot scheme. It is now a permanent scheme, and the idea is to outsource to
the private sector the administration of the smaller types of winding up so that Government
does not have to carry on increasing workforce, etc, to cope with the increase in demand.

Following comments of the Director of Audit, and even before the Director of
Audit delivered his report, Mr Chairman, we were considering other ways of trying to
improve the efficiency of the system. And we have been in consultation with the Financial
Services Bureau about the possibility of setting up a tendering system to reduce the subsidy.
At the moment what happens under the Panel B Scheme is that where the assets of a
company being wound up are insufficient to pay the liquidators’ costs Government will step
in with a subsidy of a maximum of $60,000 per case to meet the liquidators’ fees, the Panel
B agent’s cost for the actual winding up process. In an effort to try and reduce that cap,
and we have in fact done this already late last year as you are aware, Mr Chairman, we have
actually cut that cap to $40,000. But in conjunction with that we are now looking at a
tendering system where we are going to package the cases into maybe a hundred or two
hundred. We are still working out the final details in conjunction with the Branch, and
going out to the private sector and saying, “if we were to guarantee you a hundred of these
cases, what would your maximum subsidy per case be?” We think, Mr Chairman, the
tendering system would help to cut the cost of subsidy. This is our thinking, Mr
Chairman.
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Atg OR:

Mr Chairman, as | said earlier, we are still working out the final details of how
we are best going to do this because of course one of the policy objectives in addition to
actually cutting the subsidy is to ensure, is to try and broaden the insolvency base in Hong
Kong so that more practitioners are involved in the insolvency field. The thinking is if
you just pitch it at the lowest possible bid then the big boys will come in. | mean, this is
only our initial thinking at the moment. We want to include the smaller practitioners in
Hong Kong to broaden the insolvency base. So we have twin policy objectives”: one to
try and cut the cost of subsidy, but on the other hand try and broaden the insolvency
practitioners’ base.
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Yes, certainly, Mr Chairman.
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