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THIRD PARTY INTERVENTION

Third party intervention is intended primarily as adjuncts to the collective bargaining
process. Management and unions may, if they wish, seek to resolve their differences by
introducing a third party. The availability or use of such process does not automatically
mean an avoidance or reduction in the use of industrial action (Salamon). Third party
intervention is introduced only after the usual or formal means such as voluntarily agreed
disputes procedure to settle industrial conflicts have failed.

Definition
2. A distinction can be made between a) Traditional and b) Reforming intervention:
a) Traditional third party intervention

-is “‘essentially concerned with keeping the peace’ (Kessler & Bayliss). It may be regarded
as an ‘integral part of the total collective bargaining system’ (Salamon). Traditional
intervention includes conciliation, mediation, and arbitration which are defined below.

0] Conciliation is defined by Salamon as “a strategy wherein the third party supports
the direct bi-partite negotiating process by assisting the parties to identify the cause and
extent of their differences, to establish alternative solutions and their various implications,
and to develop and agree a mutually acceptable settlement’.

(i) Mediation is a procedure in which ‘the third party is more active in assisting the
parties to find an acceptable solution going so far as to submit his own proposals for
settlement to the parties’(ILO).

(iin) Arbitration is a procedure ‘whereby a third party, not acting as court of law, is
empowered to take a decision which disposes of the dispute’ (ILO). The disputing parties
lose their power over the settlement entirely (Wood). It is the arbitrator’s decision, rather
than a joint decision of the two parties, which determines the settlement and he/she may
accept one or other of the positions put to him/her or determine a point somewhere between
the two positions. This is applicable to conventional arbitration.

(iv) In pendulum arbitration the arbitrator ‘has to choose between the last offer and the
last claim made by the parties’ (Kessler). There being no scope for an award in between.
Final offer arbitration is designed to foreclose the possibility of striking by providing third-
party, binding arbitration. The arbitrator is precluded from making a decision which is a
compromise between the two sides. Grievance, discipline and dismissal disputes are
resolved by the parties themselves. through the relevant procedures. It is impasse in
negotiation which is referred to the arbitrator.

(v) The negotiating and disputes procedures in new-style agreements are based on the
mutually accepted ‘rights’ of the parties. The state intention of the parties is to reconcile the
few remaining difference of ‘interest’ on substantive issues by in-company negotiations.
Where a difference of interest persists, pendulum arbitration provides an outcome
(Burrows).



b) Reforming intervention

-is concerned with dispute avoidance and/or the general reform of industrial relations,
Historically this has been regulated by government in Britain through the establishment of
various institutions e.g. the Commission on Industrial Relations. The extent of reforming
third party intervention in Britain has declined considerably since the 1980s as a result of
the government’s non-interventionist policy.

3. However, Kessler and Bayliss (1992) note that ‘In reality, the government has
sought reform through changes in the law and in the public sector, also through financial
squeeze, privatisation and so forth, while private employers have sought reform through
their own policies and through the widespread use of private consultants.’

Third Party Intervention in Contemporary Britain:

4, Traditional third party intervention has declined in Britain since the late 1970s e.qg.
the number of completed collective conciliation cases referred to ACAS declined from
2284 in 1979 to 1140 in 1990, and the number of arbitration and mediation cases from 363
to 200. This decline may be attributed to a decline in union power.

5. Arbitration in the private sector has generally been voluntary ie it can only be
invoked by the agreement of both side. Unions are less willing to take industrial action and
therefore the balance of power is in management’s favour.

6. In the public sector, arbitration has been widely used to settle disputes. However
its use has declined since the 1980’s when the right to unilaterally invoke arbitration was
withdrawn in most areas of the public sector. In many case in the 1980s, the government
chose to settle disputes by force in the public sector rather than arbitration (Kessler, Bayliss
1992).

7. There has been an increasing trend toward so-called ‘new-style’ single union deals
in Britain since the 1980s, the majority of which have been signed with the electrical’s
union EETPU. Many of these deals include a ‘peace clause’ which restrains the union from
taking industrial action while a matter is under discussion, and include provisions for
pendulum arbitration. Certain organisations eg. sanyo and Hitachi claim that these new-
style deals make industrial action unnecessary (Burrows, 1986). The majority of these new-
style agreements that have provisions for pendulum arbitration also include intermadiary
procedures of conciliation and/or mediation (Metcalf, Milner 1992).

Main advantages of Pendulum Arbitration
8. It encouraged realism on the part of both parties because an unrealistic offer or
claim was likely to lead the arbitrator to award in favour of the other party.

Main Disadvantages
9. These include the lack of scope and flexibility given to the arbitrator.



Why use pendulum arbitration

10. The government has supported new style agreements which provide for obligatory
arbitration if the parties fail to agree. Many provided for pendulum arbitration. There are
moves to single union agreements which have compulsory arbitration clause, usually
pendulum arbitration.

Conclusion:

11. Such intervention is generally successful because it is believed that the
conciliators or arbitrators are as unbiased and impartial as human personality permits and
that the political and external influences in settling the dispute are minimized. (Farnham &
Pimlott) The voluntary tradition of Britain is against legal intervention in arbitration. What
we saw was some advancement made in supporting the legal rights of individual employee.
Third party intervention has played a vital role in British industrial relations for generations.
Courts of inquiry, pay review bodies, wages councils, and trade unions and employers’
associations have all contributed to dispute resolution and avoidance, and industrial
relations reform.

END



