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14 December 1999

Ms Leung Siu-kum

Clerk to Bills Committee
Legislative Council Building
8 Jackson Road

Central, Hong Kong.

BY FAX: 28696794
Dear Ms Leung,

Bills Committee
Exchanges and Clearing Houses (Merger) Bill

Meeting on 8 December 1999.

At the above meeting, members of the committee raised certain questions
regarding the implementation and potential effect of Schedule 1 of the Bill.

2. Mr Fox explained that Schedule 1 was adapted from similar provisions under the
Insurance Companies Ordinance (Cap. 41) and the Banking Ordinance (Cap. 155) and
promised to provide copies of these provisions for members’ reference. Attached please
find copies of -

(a) sections 13C and 13D of the Insurance Companies Ordinance (Cap. 41); and
(b) sections 70B, 70C and 70D of the Banking Ordinance (Cap. 155).

3. As promised, we have also written to the Insurance Authority and the Hong Kong
Monetary Authority regarding the implementation of the above provisions. We will let you
know once we have heard from them.

Yours sincerely,

(Ms Mabel Cheung)
Government Counsel
Law Drafting Division
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(7) UL
serve @ notl
which the n

i ce_Authority fo
ol ol?jccu'on on him, he may, within { month from the datec on

cc is scrved, appcal against thc dccision to the Financial
cision shall be final.

{on rclating to the acquisition of voting power in an insurer
blc by rcason ouly of a4 contravention of subscction

shall be void or voi
t2).

19) Subjcct 10 subse
subscction (2) commits an o
the case of an individual, (o imp
< 727

on (10), any person who fuils to comply with
cc and is linble to a fine of $200.000 and. in
Ngonment for 2 years.  (Amended 35 of 1996

(10) Where a person is charged Ywjth an offence under subscction (9), it
shall be a defence to prove that hie did ndtknow that the acls or circumstances
by virtuc of which he becime a controller the insurcr concerned were such
as (o have that cfTect.

(t1) Any person who fails o comply with subsection (3) commits an
offence and is liable to a finc of $200,000 and, in the case of an individual, to

imprisonment for 2 yecars, together with a finc of $2,000 for cach day on which

( Added 44 of 1990 s. 3)

(XC. Restrictions on and sale of shares where there
has been a contravention of section 1313(2)

(1) The powers conferred by this scction shall be excreisable where a
person has become a controller of an insurer in contravention offscction 1313(2)
in that---

(e/) & notice in writing has been served under section 13B(2)(¢) on

the Insurance Authority by that person in respect of that insurcer

but none of thc events specificd in scction 13B(2)(0) has
occusred: (Amended 35 of 1996 s. 8)

no notice in writing has been served under scction 13B(3) on the

Insurance Authority by that person in respect of that

contravention:

() 2 notice in writing has been served under scetion 138(3) on the

Insurance  Authority by that person in respect  of  that

contravention, the Insuriance Authority has served a notice of

objection under section 13B(4) on that person in respect of that
contravention. and cithcr—

(i) the period specified in scclion [3B(7) within which that
person may appeal against the decision of the lusurance
Authority to so serve such nolicc of objection has cxpired
withowt any such appcal having been madce: or

u
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a (i) an appeal under scction 13B(7) by (hat person against the (i) AN ANPENS 13B(7) 10 RULRYE ReFF6 15 322K IZ 308 a0 B Oy k52 ofii U8
decision of the Insurance Authority to so serve such notice HIT O R 3701\ 4
= of objection is unsuccessful; or (d) BRAESARKTTE BLHUE NS 13B(9) 0¥ Vs I8 »
% («/} that person has been convicied of an offence under section (2) T (6) BCAGBLES » NIRRT R VTR BROY ALIEW IR - HiR AN
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B of those shares, or o receive any pitymient on them (otherwize than in o Wi
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5 (6) Where the Insurance Authority has. by virtue of subscction (1)), 23 (RS S JE UIEATRAI09) 35 13D BRIDE RS EN IR A
& wrved a notice in writing under subscction (2) on the person concerned and—-

() that pesson has, not later than 14 days after the scrvice of that
notice, served a notice in writing under section 12B(3) on the
lusursiice Authority in rexpeet of the contravention of scction
13IB2) to which that first-mentioned notioe relates: and

(7 one of the following occurs. -

() the ITnsurance Authority has. before the expiration of 3
months friom the dite on which that notice wnder scction
AR} has boen served on him, notified that person
writing that there is no objection to his having becoine the

cantroller. within the meaning of section (3B, to which that
contravention relates;

14-DEC~1999 12:18
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CAP. 42 Insurance Companies

(ii) no preliminary nolice of objcction under scction 13B(4) has
been served by the {nsurance Authority on that person in
respect of that contravention within 3 months from the date
an which the notice under scction 13B(3) has been served on
the tnsurance Authority;

(i) where a preliminary notice of objection under scction
(3B(4) has been scrved on the person in respect of that
comravention—

(A) the lnsurance Authority has, before the expiration of 2
months from the date of service of the preliminary notice,
notificd that person in writing that therc is no objcction
1o his having become the controller, within the mcaning
of scction 128, 1o which thiat contravention relales; or

(B) thc period referred to in sub-subparapgraph (A) has
capircd without the lnswrance Aulhority having servedd
on that pcrson a nolice of objecction under scction
138(4) in respect of (hat contravenlion: or

tiv) a nolice of objection has been so served within the period
veferced fo in subparageaph (Gii)(A) but an appeal wder
section 131(7) by that person against the decision of the
Insurance Authority lo so scrve such notice of objection is
successtul. ¢ Replaced 35 of 1996 ~. 8)

the Insurance Authority shall forthwith secrve a notice in writing on that person

to the effect that the first-mentioned notice is revoked.

(7 The tnsurance Authority shall not, by virtuc of subscction (1)(5),
makc an application refcrred to in subscction (5) unless—

() the application rclates to shares which arc the subject of a notice
in writing under subscction (2): and

(h) the person uwpon whom that notice has been served has not,
within 14 days alter the scrvice of that notice, scrved a notice in
writing under scction 13B(3) in respect of the contravention of
section 13B(2) to which that first-mentioned notice rclates:

Pravided that this subsection shall be without prejudice to the Insurance
Authority’s power. by virtuc of subscction (1)(¢). to subscquently make such
an application in respeet of those shares.

(]) Where an order has been made inder subxection (5) the Court of
First Instance miay, on the application of the Insurance Authority, make such
further order relating 1o the sale or transfer of the shares as it thinks fit.
{ Amended 23 of 1998 . 2)

(9) Where shares arce sold in pursuance of an order under this scction the
procecds of the sale. less the costs of the sale, shall be paid into court for the
benefit of the persons beneficially interested in them, and any such person may
apply to the Court of First Instance for an order that the whole or part of the
procecds to e paid to him.  (Amended 25 of 1998 5. 2)
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(1M This section applics (o all the shares by virluec of which a person who
1s become a controller of an insurer in contriuvention of scction 13B(2) is.
xhether alone or with any associate within the mcaning of scction 9(4) or
hrough & nominec. cntitled to exercise, or controt the cxercisc of, the voting
wer ot any peneral mecting of the insurer, but does not include any such
shares held by that person, or any such associstle or nomince, before that
wrson became such a controller.

(11) A copy of a notice in writing served under subsection (2) or (6) on
hc person concerned shall be served on the insurer to whose shares it rclales
md, if it rclates to shares held by an associate within the meaning of scction
’4). or 2 nomincc. of that person, on that associale or nominee, as thc casc
nay be. -

(Added 44 of 1990 s. 1)

AD. Punishment for attempted
cyvasion of restrictions

(1) A person commils an offence and is liable 1o a finc at level 4 and to
uprisonment for 6 months if he --

(a) cxcreiscs or purporls to cxercise any right to dispose of any
shares which. to his knowledge. arc for the time being subject to
any restrictions under section 13C(2) or of any right (o be issucd
with any such shares;

(h)  votcs in respect of any such shares (whether as holder or proxy).
OF AppoiInts a proxy to vole in respect of them;

(') being the holder of any such shares, fails 1o notify of their being
subject to those restrictions any person whoin he does not know
10 be aware of that fact but docs know to be entitled (apart from
the restrictions) to vote in respect of those shares whether as
holder or as proxy: or

(/) being the holder of any such shares, or being entitled (o any right
o be issued with other sharcs in right of them. or (o receive any
payment on them (otherwise than in a liquidation), enters into
any agrcement which is void under scction 13C(3) or (4).

2} Where shares in an insurer arc issucd in contravention of restrictions
wiler section 13C(2) or payments are made by an insurcr in conlravention of
ach restrigtions. the insurer connits an offence and is liable to a finc at level
and. o the case of an individual who commits the like offence by virtuc ol
sction S7, (o imprisonment for 6 months.

( Added 44 of 1990 5. 3. Amiended 35 of 1996 ~. 9)
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701. Restrictions on and sale of shares

(1) This scction shall apply 10 & person being a majority sharcholder
controller of an authorized institution incorporated in Hong Koug as it applics
to a porson being a minority  sharcholder controller of an authorized
institwtion incorporated in Hong Kong.

{2) The powers conferred by this scction shall be excrvisable where a
PEISON —

{a) has become a minority sharcholder controller of an authorized
institution in contravention of section 70(3) in that—

(i) a notice in writing has been served under section 70(3)(«s) on
the Monetary Authority by that person in respect of that
institution but wneither of the events specificd in scction
TOYH) has occurved:

(1) no notice in writing has been served under scction 70(5) in
respeet of that contiravention:

(i) a nolice in writing has been served under section 70(5) on
the Monctary Authority by that person in respeet ol that
contravention, the Monctary Authority has scrved a notice
of objection wnder section 70(6) on that person in respect of
that contravention, and cither—

(A) the period specificd in the Administrative Appcals
Rules (Cap. 1 sub. leg.) within which that person may
appeal under scction 132A(3) against the decision of
the Monctary Authority 1o scrve such nolice of
objection has expired without any such appcal having
been made; or <

(B) an appeal under scction 132A(3) by that person apainst
the decision of the Monctary Authority (0 so scrve
such notice of vbjection ix unsucceessful; or

tiv) that person hins been convicled of an offence under scelion
70(18) in respect of thal coniravention; or

tHh) continues to be . minority sharcholder contvoller of an
aunthorized institution after having been served with a notice of
objection under scction 70A(3) in respeet of his being such
contraller and cither—

() the period specified in the Administrative Appeals Rules
(Cap. 1 sub. leg) within which that person may appeal
under section 132A(3) agaiust the decision of the Mounctary
Authority to so serve such notice of objection has expired
without any such appeal having been made: or

Authorirzed Loose-Bes! Edition, Printod and Publisher by the Government Printes.

Gave 15 Hong Kong Special Adminisirativs Reglon

WIS K N7 TREBY : 95

70B. HMROOMMERGCOIER

() AN AL IO 5k 7 2K IR0 X8 ] BN K ROEISIE Y )L - -
JEEIURA A B 2N (6 £ 68 7. IN A2 00 BN A JCESIRA N A »
(2) (FGd A D40 L S IDE » IMARKRIZ -9 ) v F1riR
() €3I TOUN) READ N 8L 108 2y 22 of B AN/ AEPE R X+ ini a5 IR
A .
(1) M AT MPENS 7003)(«) IEHLIE VI 6 S AT FRVE B0V M i3 0 -
1I12% 70(3)(h) REDI FRWINI TN MY DL I LAt nL
(V) W HATHDERY 70(5) ARIXATOZ BORIE R R ;
Gii) AT WPENS 70(5) W SLAE TR 0 1) 7 P4 T I UK 81 A6 38 a8 s e -
S HAT LD UL EL T HLDESS 70(6) %5 5K A% IS0 £Z 1) 2% 3 40 1T 2 06 Jn
- thi-- —
(A) A SLGAST N NG R A I T A BeE  CHadg |
JEISLINED (Y ) A% > PRSI ) ki 450G ol HUBE AN 132A03) R 1
8 b eIV ARG - Q03 AL 3
(B) 3% ANDESUY 132A00) M gh G MY SV OL LI fls A oL L 3% 3602 TG
CIRH D AT DR R N Rt
(iv) MK A TR IR RS T001R) RedbXsiz I ¢ ok
(") JRASEY LA 78 v BRSNS A 6] HIBE Y 70A(3) B IR AL VR AL S o A
% - RBUAYKRIEMRA - i —
(D A& AN D MRS ALUE L 4% I8 S MW I B O P L (R LW
D G5 1 AN o RS L 04) IR WINOY G ARPE SN 132A(3) ¥EbEil 1 R%0Y
WIRLLL i iNe - RIS A JEEL AR 1Rk © o

AT AR - o0 ERITIRE AU ST NG TN A W 2 mswm



+

[

26 CAP, 158 Bunking

p.g8s12

(i) an appeal under scction 132A(3) by that person against the
decision of the Monctary Authorily to so serve such notice
of objection is unsuccessful. {Amended 4 of 1997 s. 27)
(1) Subject to subscction (8), the Monetary Authority may, by notice in
writing served on the person concerncd, direct that any specificd shares to
which this*section applics shall. unitil further notice, be subject to onc or more
ol the following restrictions -

28696794

() any transier ol those shares or, in the caxe of unissued shares,
any transfer of the right 1o be issucd with them, and any issuc of
such sharcs, shall be void;

() wmo voting rights shall be cxercisable in respect of the sharcs;

(¢) no further sharcs shall be issued in right of them or pursuant to
any offer madc (o their holder;

(«/) cxcept in a liquidation, no payment shall be made of any sums duc

from the authorized institution. or other company. concerned on

the sharcs. whether in respect of capital or otherwise.

Where shares arc subject to the restrictions under subscction (3)(a).

remenit to transler the shaces or, in the case of unissued shires, the right

10

FROM D. of J. (Law Drafting).

a e tssued with them, shalt be void.

3 Where shares are subjeet to the gestrictions under subsection (3)(¢) or
1. an agrecment to transter any right 1o be issucd with other shares in right
»f those shares. or to reccive any payment on thein (otherwise than in a
wquidation). shall be void.

16)  Where shares ave subject to any restrictions under subscction (3), any
swerson affected by any of those restrictions may request the Monclary
Authority to makc an application referred (0 in subsection (7)(«) in respect of
hose shares and. where such a request is made. the Mounctary Authority shall,
wit fater than | month aflter that request has been made—

(1) if. by virtuce of subscclion (9). the Monctacy Authorily is
prohibited lvom making such an application, scrve a nolioc in
writing on that person stating that bhe is so prohibited;

tH)y  in any other vasc--

() comply with that request: or
(i) scrve a notice in writing on that person stating that he docs
not propose (o comply with that request.

17} Subject 1o sabscction (9). the Court of First loustance may

Imrended 23 o) 199S s, )

(0} on the application of the Monctary Authority, order the sale
of any specificd shares to which this section applics and, il
they are for the time being subject to any restrictions under
subscction (V). that they shall ccase (o be subject to those
restractians:

¥ on the application of a person who has made a request under
sulssection (6) where

14-DEC-1999 12:20
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CAP, 1SS Bank ing:

(i) paragraph (H) of that subscction applics in respect of that
rcquest: and
(i1) he has been seived with a notice in writing under pasagraph
(/5)(ii) of that subsection in respect of that request; or
Gii) the period specificd in that subscction has cxpired and
necither of the cvents referred to in paragraph () of that
subsection his occurred in rexpeet of that request,
order the sale of any sharvex (o which that request relates and
that they shall cease 1o be subject to any restrictions under
subscction (3).
(X))  Where the Mouctary Authority has, by virtue of subsection (2)(«)(ii).

served @ notice in writing under subscction (3) on t(he person concerncd
and--

(e that person has. not later than 14 days after the service of that

notice, served a notice in wriling under scction 70(5) on the
Monctary Authority in respect of the contravention of scection
70(3) 1o which that first-mentioned notice vekites; and

(1) cither—

(1) no notice of objection wnder section 70(6) has been scrved
by the Mouctary Authority on that person in respeet of that
contravention within (he period in respect of which scction
TO(9UH) permits such a notice of objection to be so servext;

or

(i) such a notice oF objection has been ko served within that
period but an appeal under sxcction 132A(3) by that person
against the decision of the Monclary Authority to so scyve

such notice of objection is successful,  (Amenéled 4 of 1997
5. 27)

whichever first occurs,
the Monctary Authority shall forthwith scrve a notice in writing on that
person o the effect that the first-mentioned notice is revoked.
(9) The Monclary Authority shall not, by virtuc of subscction (2)(a)(ii).
make an application referred (o in subscction (7)(«) unless---
() the application relates to shiwes which are the subject of a notice
in writing under subscction () and
(H) the person upon whom that notice has been served hax not.
within 14 days after the service of that notice, scrved @ notice in
writing under scction 70(5) in respect of the contravention ol
section 70(3) 1w which thal first-mentioncd notice relates:
Provided that this subscction shall be withoul prcjudice to the Monctary
Authority’s power. by virtue of subscction (2)(«)(i1i), 1o subscquently make
such an application i vespect of those shares. ¢ Amended 82 of 1992 5. 19)
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98’ CAP. 188 Banking

<(10) Where an order has been madce under subscction (7). the Court of
First fnstance may. on the application of the Monetary Authority,"make such
further order relating to the sale or transfer of the shares as it thinks fit.
¢ Amended 25 of J998 s. 2)

(1]) Where shares are sold pursuant to an order under this scction, the
procecds of the sale. Jess the costs of the salc, shall be paid into courl for the
benefit of the persons bencelicially interested in them, and any such person may
apply ta the Court of First Instance for an order that the whole or part of the
proceeds be paid to him.  (Amencded 25 of 1998 s. 2)

(12) This scction shall apply—

() to all the shares tn the authorized institution concerncd by virtuc
of which the pcrson concerned is a minority sharcholder
controfler of the institntion which arc held by him or any
associate of his and were not so held immediniely before he
became such a controlier; and

(h) where the person concerncd became a minority sharcholder
controllcr of the authorized institution concerned by virtuc of
the acquisition by him or any associalc of his of sharcs in
aunothee company. to all the shares in that company which are
held by him or any associate of his and werc not so held
immediately before he became such a controller.

OB A copy of a notice in wriling served undcer subscction (3) or (8) on the
person concerned shall be served on the authorized institution or other
company to whose shares it rclates and, il it rclates to shares held by any
associnte of that person, on that associale.

(14) The Chicf Justice may make rules regulating the practioe and
Ppruvedure in conncction with applications (including any class of applications)
wiade under subhscection (7).

{ Added 95 of 1991 5. 18.  Amended 82 of 1992 5. 25)

70C. Prohibition on certain persons
acting as indirect controllers

(1) In this scction, “prohibitcd person™ (238509 A). in rclation to an
aathorized institution. means any person—
() who has Lbeen served with a notice of objection under section
70{6) in respeet of hix becoming or being. as the casc may be. an
inddirect controller of the institttion and either—

€} the perind specified in the Administrative Appceals Rules
(Cap. 1 sub. leg) within which that person may appeal
under scction 132A(3) against the decision of the Monctary
Authority 10 so serve such notice of objection has expired

without any such appeal having been madc: or
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(1) an appeaf under section 132A(3) by that person against the
decision of the Monctary Authority to so scrve such notioce
of objection’ is unsuccessful; or

(1) who has heen served with a notice of objection under scction

T0A(3) in respect of his being an indircct coutrolier of the

nstitution and cither -

() the period specified in the Administritive Appeals Rules
(Cap. t sub. leg.) within which that person may appeal
under scetion 132A(3) against the decision of the Monetary
Authorily to so serve such notice of objection has cxpired
withowt any such appeal having been made: or

(i) an appeal under scction 132A(3) by (hat person against the
dccision of the Monctary Authority (o so serve such notice
of objcction is unsuccessful.  ( Arended 82 of 1992 ~. 25)

{2) No person who is a prohibited person in respect of an authorized
institution shall act or continue to act. as the case may be, as an indircct
cantrolier of the institution and. accordingly, as such a controller shall not give
or shall cease to give. as the case may be, any directions or instructions to the
dircctors of the inxtitution or of another company of which it ix o subsidiary.
(M) Where any dircctor ol an authorized institution or of another
company of which it is a subsidiary is given (whether dicectly or indircetly) any
directions or instructions—
(«) by a person whom the dircclor knows, or ought reasonably to
know. is a prohibitcd person in respect of the institution: and
which are, or might rcusonably be construed as being, prohibited
from bcing so given by virtuc of subscction (2),
the directar shall forthwith notify the Monctary Authority of thosc directions

or instructions and the circumstances in which they werce so given.  (Amended
K2 of 1992 5. 25)

)

(4) Any prohibited pcrson who contravencs subscction (2) commits an
offence and is liable—
{(«) on conviclion upon indictment to u fine at licr 8 and to
imprisonmenl for S yeurs; or
(/) on sununary conviction to a fine at ticr S and to imprisonment
for 6 months,

and, in the case of a continuing oftence, to a further finc at tier 2 (or cvery day
during which the offence continues.

(5) Amny dircctor who without reasonable excuse contravenes subscction
(3) commits an offence and is liable——

() on conviction upon indictment to a fine al tier 7 and

o
imprisonment (or 2 ycars: or
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(/) on summiry conviction to a fine at tier 5 and to imprisomnent
for 6 months,

anmd, in the case of a continuing offencce. to a further fine at tier 2 for cvery day
during which the offence continues.

( Added 95 of 1991 5. 18.  Amended 4 of 1997 5. 27)

70D. Punishment for attempted cvasion of restrictions
(1) Any person who—

(«) excrciscs or purports to exercise any right to dispose of any
shares which. to his knowledge. are for the time being subject to
uny restrictions under scction 70B(3) or of any right to be issucd
with any such shares;

(/) votcs in respect of any such sharcs (whether as holder or proxy),
or appoints s proxy to vote in respect of them;

() being the holder of any such sharces, fails to notify of their being

subject Lo those restrictions any person whom he docs not know

to be awarc of that fact but does know (o be cnlitled (apart from
the restrictions) Lo vote in respect of those shares whether as
holder or as proxy: or
td) being the holder of any such sharcs, or being entitled to any right
to be issucd with other sharcs in right of them, or to receive any
payment on them (otherwise than in a liquidation), enters into
any agrcement which is void under scction 70B(4) or (5).
ommits an offence and is liable—
(i) on comviclion upon indictinent to a finc at ticr 7 and (o
imprisonmment for 2 ycars: or
(ii) on summary conviclion to a finc at ticr 5 and (o imprisonment
for 6 months.
(2) Where shiares in an authorized institution or another company arc
sucd in contravention of restrictions under scction 70B(3), or paymenlis arc
ude by an auvthorized institetion or another company in contravention of

wh restrictions, cvery director and cvery manager of the authorized
istitution or other company. as the case may be. who knowingly and willully
sronits such an issue of shares or the making of such a payment, as the casc
ay be. cotimits nn offence and is liable—
() on conviclion upon indictment to a finc at tiecr 7 and to
mprisonment for 2 years; or
(b}  on summary conviction to a finc at ticr 5 and to imprisonment
for 6 months.
{ Addded 95 of 1991 5. 18, Amended 4 of 1997 5. 27)
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